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APPELLATE  COURTS  OF  ILLINOIS 


Third  District — May  Term,  1893. 


Edward  North  et  al.  t.  Bei^jamln  T.  Boodhouse^  by 
Prentiss  D.  Cheney^  his  Guardian. 

1.  Costs— /n  Chancery,  Discretionary, --The  statute  (Sec.  18,  Ch.  88, 
R.  S.),  leaves  it  to  the  discretion  of  the  court  to  award  costs  in  all  chan- 
cery cases,  except  when  the  bill  is  dismissed  by  the  complainant,  or  on 
the  motion  of  defendant  for  want  of  prosecution.  The  discretion  thus 
provided  for  is  a  sound  legal  discretion,  and  should  be  so  exercised  aa  to 
work  no  injustice. 

Memorandnm. — ^Error  to  the  Circuit  Court  of  Greene  County;  the 
Hon.  George  W.  Herduan,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1893,  and  affirmed.    Opinion  filed  October  28,  1893. 

The  opinion  states  the  case. 

Mabk  Meteesteix,  attorney  for  plaintiffs  in  error. 

James  K.  Ward,  attorney  for  defendant  in  error. 

Mr.  Justice  Wall  delivered  the  opinion  op  the  Court. 

The  only  question  liere  is  as  to  the  action  of  the  court  in 
regard  to  costs. 

The  defendant  in  error  filed  a  bill  in  chancery  for  an 
accounting  as  to  the  interest  of  Peter  Roodhouse,  deceased, 
in  a  partnership  engaged  in  the  business  of  banking. 

The  partnership  was  organized  by  said  Peter  Roodhouse 
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Vol.  52.]  North  t.  Boodhouse. 

and  the  appellants,  Edward  North,  John  North  and  C.  E. 
Wales;  Peter  Rood  house  died,  leaving  his  sons,  Henry  W. 
Boodhouse  and  Benjamin  T.  Boodhouse,  his  only  heirs. 

The  latter  was  then  an  infant  of  tender  years,  and  his 
brother,  Henry  W.,  was  appointed  his  guardian.  Afterward, 
when  the  minor  attained  the  age  of  fourteen,  he  chose  P. 
D.  Cheney  to  act  in  that  capacity. 

The  surviving  partners  made  no  report  to  the  County 
Court  showing  an  inventory  of  the  partnership  property,  but 
they  made  a  settlement  with  Henry  W.  Boodhouse,  the  first 
guardian,  for  and  on  account  of  the  interest  of  the  ward  in 
the  partnership  aflfairs. 

The  present  guardian,  not  certain  whether  the  interest  of 
the  ward  had  been  properly  cared  for,  applied  to  the  surviv- 
ing partners  for  a  statement  of  the  affairs  of  the  partnership, 
but  was  denied  access  to  the  books  and  then  filed  the  bill 
for  an  accounting. 

Upon  a  hearing,  the  court  found  the  issues  for  the  defend- 
ants and  dismissed  the  bill,  but  so  divided  the  cost  of  the 
proceeding  as  to  require  each  one  of  the  surviving  partners 
to  pay  one-fourth  of  the  same. 

The  statute.  Sec.  18,  Ch.  33,  leaves  it  to  the  discretion  of 
the  court  to  award  costs  in  all  chancery  cases,  except  when 
the  bill  is  dismissed  by  the  complainant,  or  on  the  motion  of 
defendant,  for  want  of  prosecution.  The  discretion  thus 
provided  for  is  a  sound  legal  discretion,  and  should  be  so 
exercised  as  to  work  no  injustice. 

We  are  not  prepared  to  say  the  court  erred  in  this  respect. 
The  failure  of  the  surviving  partners  to  file  an  inventory  of 
the  estate  of  the  firm  in  the  County  Court,  made  it  proper 
for  the  guardian  to  ascertain  whether  his  ward  had  any 
further  interest  in  the  assets  of  the  firm,  and  the  refusal  to 
permit  him  to  investigate  the  books,  was  a  justification  for 
the  filing  of  the  bill.  Had  the  proper  inventory  been  filed, 
as  required  by  law,  no  such  proceedings  would  have  been 
necessary. 

The  court  knowing  all  the  details  of  the  case,  some  of 
which  do  not  appear  on  paper^  such  as  the  willingness 
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or  unwillingness  to  proceed  to  trial,  and  other  matters  of 
that  sort,  may  have  felt  that  there  were  special  reasons  for 
the  course  taken.  Certainly  we  can  not  say  the  discretion 
was  abused. 

On  the  contrary  we  are  inclined  to  think  it  was  properly 
exercised.    Affirmed. 


Isham  Bnrnett  t.  Jolin  W.%iiittrelL 

1.  Ckdcinal  Conversation— Bwnfen  of  Proof,— Jn  actions  for  crim- 
inal converBation,  the  burden  of  proving  the  alleged  guilt  of  the  defend- 
ant is  upon  the  plaintiff. 

2.  Instructions — Refusal  to  Give,  Not  Always  Error.— It  is  not  error 
to  refuse  an  instruction  when  the  principle  of  law  contained  in  it  is 
embodied  in  others  given. 

8.  BviDENCE — Of  Defendanfa  Wealth  in  Cfriminal  Conversation  Cases, 
—The  refusal  to  admit  evidence  of  the  defendant's  wealth  in  an  action 
for  criminal  conversation  is  not  reversible  error  whon  the  jury  iind  that 
the  plaintiff  has  sustained  no  damages. 

Memorandmiu — ^Action  for  o  iminal  conversation.  Appeal  from  the 
Circuit  Court  of  Morgan  County;  the  Hon.  Ctrus  Epler,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1893,  and  affirmed.  Opin- 
ion filed  December  4,  1898. 

The  opinion  states  the  case. 

M.  T.  Layman  and  R.  Yates,  attorneys  for  appellant. 

Charles  A.  Barnes  and  Morrison  &  Worthington, 
attorneys  for  appellee. 

Mr.  Justice  Pleasants  delivered  the  opinion  of  the 
Court. 

This  was  an  action  on  the  case  for  Crim,  Con.  commenced 
in  February,  1872,  by  appellant  against  appellee,  which 
was  tried  by  jury  and  resulted  in  a  verdict  and  judgment 
for  the  def endant» 
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The  parties  are  brothers-in-law,  appellee's  wife  being  ap- 
pellant's sister.  They  lived  on  adjoining  farms,  and  the 
families  were  intimate  for  many  years,  until  September, 
1891,  when  appellant,  unseen  and  laboring  under  suspicions, 
saw  his  wife  and  appellee  together  in  the  yard,  under  cir- 
cumstances which,  if  as  he  states  them,  would  indicate'  an 
improper  intimacy.  He  then  made  a  violent  assault  upon 
appellee,  afterward  filed  a  bill  for  divorce,  which  he  dis- 
missed, and  then  another,  to  which  an  answer  and  cross-bill 
for  separate  maintenance  were  filed,  all  of  which  were  dis- 
missed and  settledfby  an  agreement  for  separation  and  for 
disposition  of  the  property  they  owned. 

The  case  made  for  appellant  consisted  largely  of  acts  of 
personal  familiarity,  occurring  from  time  to  time  during  a 
period  of  seven  years  before  suit  brought — some  half  dozen 
in  all — which  might  have  been  entirely  innocent,  consider- 
ing the  relations  of  the  parties,  but  easily  misconstrued,  ex- 
aggerated or  perverted  by  a  prejudiced,  depraved  or  suspi- 
cious mind.  Each  was  testified  to  by  a  single,  uncorrobo- 
rated witness,  and  was  denied,  explained  or  not  remembered 
by  appellee,  no  other,  competent  to  testify,  being  claimed 
to  have  been  present;  and  as  to  some  of  them,  there  were 
other  circumstances  tending  to  impeach  their  accuracy  or 
their  credibilitv. 

In  addition  to  these  instances  of  alleged  improper  inti- 
macy, three  others  were  testified  to,  which,  if  true,  admit  of 
no  explanation  consistent  with  innocence;  one  by  a  man 
whose  w^ife  was  a  sister  of  appellant,  one  by  his  wife  and 
the  other  by  his  son.  Each  of  these  men  was  confessedly 
playing  the  part  of  a  spy,  with  suspicions  already  enter- 
tained. They  had  removed  to  Kansas,  w^here  their  deposi- 
tions were  taken  after  they  had  been  seen  by  appellant  and 
had  given  him  their  affidavits.  The  general  reputation  of 
each  for  veracity  was  fairly  impeached.  It  was  from  inti- 
mations by  the  son  that  appellant  got  the  idea  of  the  wrong 
here  charged.  Ho  was  separated  from  his  own  wife  in  De- 
cember, 1891,  after  a  cohabitation  of  less  than  three  years, 
and  his  testimony,  as  it  appears  in  the  record,  indicates  an 


Third  District— May  Term,  1893.  21 

Burnett  v.  Luttrell. 

element  of  character,  other  than  for  truth,  Avhich  might  also 
go  to  discredit  him.  The  act  testified  of  by  his  mother, 
though  an  improper  liberty,  and  not  resented  as  it  deserved 
to  be,  might  have  been  misapprehended  by  the  witness;  nor 
would  it,  of  itself,  have  warranted  the  conclusion  claimed. 
It  did  not  interrupt  their  social  relations. 

Appellant's  wife  could  not  be  a  witness  in  the  case,  but  he 
introduced  in  evidence,  over  appellee's  objection,  their  agree- 
ment for  separation,  from  which  it  may  be  inferred  that  she 
declared  her  innocence  under  oath;  for  it  recites  that  she  had 
obtained  an  injunction  against  him  on  her  bill  for  separate 
maintenance.  So  far  as  appears  she  had  always  borne  a 
good  character  as  a  wife,  and  Avas  the  mother  of  seven 
children. 

Appellee  also  had  reached  a  time  of  life  at  which  the  pas- 
sions of  men  generally  are  cooled,  and  was  the  father  of  five 
children,  of  whom  two  were  dead  and  two  married.  His 
relationship  to  appellant's  wife,  while  it  justified  some  free- 
dom of  manner  in  his  personal  association  with  her,  espe- 
cially forbade  and  repelled  all  inclination  to  the  act  here 
charged.  He  emphatically  denied  the  statements  of  appel- 
lant and  his  witnesses  so  far  as  they  imputed  to  him  any 
impropriety  in  his  conduct  with  or  toward  her,  or  that 
an\'  was  at  any  time  committed  or  intended.  He  gave  his 
version  of  what  took  place  on  the  occasions  referred  to  by 
him  and  them,  so  far  as  he  admitted  having  any  remem- 
brance of  such  occasions,  which  was  innocent  and  not  un- 
natural or  improbable  in  itself.  Of  some  he  disclaimed  all 
recollection,  and  denied  the  occurrence  of  others. 

Four  or  five  testified  to  statements  made  by  appellant  out 
of  court,  tending  to  contradict  or  weaken  his  testimony,  all 
of  which  he  denied. 

It  is  deemed  unnecessary  to  state  the  evidence  at  greater 
length.  Having  considered  it  all,  with  the  aid  of  counsel's 
suggestions,  we  are  satisfied  that  it  fairly  supports  the  ver- 
dict. In  no  kind  of  case  is  the  juror's  advantage  in  seeing 
and  hearing  the  witnesses  greater,  or  their  finding  to  be  more 
respected  than  in  this. 
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Were  they  deprived  of  any  proper  means  of  reaching  the 
truth,  or  materially  misled  as  to  their  proper  use,  in  any 
particular,  by  error  of  the  court? 

Appellant  was  not  allowed  to  state  what  he  was  worth 
when  he  made  the  agreement  with  his  wife  for  their  sepa- 
ration. We  understand  that  such  evidence  is  admissible  in 
such  cases  generally.  Here  it  was  the  last  item  offered  in 
chief,  and  he  was  recalled  to  prove  it.  He  had  been  examined 
at  length  without  directly  touching  this  point,  and  had  put 
in  evidence  the  agreement  itself,  which  showed  enough  as  to 
his  pecuniary  condition,  for  aU  legitimate  purposes  of  the 
question.  The  court  has  some  discretion  as  to  allowing  a 
witness  to  be  recalled.  If  it  was  not  properly  exercised  in 
this  instance,  what  was  the  harm  ?  The  evidence  was  ad- 
missible with  sole  reference  to  the  measure  of  damages. 
If  there  were  no  damages  it  would  have  been  useless,  and 
the  jury  found  that  there  were  none. 

Mrs.  Ogan,  a  witness  for  appellant,  identified  a  note  re- 
ceived by  her  through  the  mail,  without  signature  and  in  an 
unknown  hand,  stating  in  substance  that  the  writer  had 
heard  appellee  say  he  would  give  her  a  liberal  reward  if  she 
would  keep  still  and  not  appear  on  the  trial  against  him.  It 
was  offered  in  evidence  and  we  are  surprised  to  learn  that 
its  rejection  is  complained  of.  It  had  no  quality  of  evidence. 
An  instruction  asked  for  appellant  "was  refused,  as  '^dupli- 
cated and  triplicated,"  but  counsel  say  they  find  no  other 
in  the  case  which  declares  that  plaintiff  may  recover  dam- 
ages "  for  the  shame  and  disgrace  of  his  children.*^ 

Three  other  instructions,  which  were  given,  told  the  jury 
what  they  might  consider  in  estimating  the  amount  of 
plaintiff's  damages,  if  any;  among  which  in  one  was  "  the 
mortification  of  the  husband  and  his  sense  of  shame,''  in. 
another  "his  mental  suffering  from  the  dishonor  of  the 
marriage  bed,"  and  in  the  third  "  the  social  position  of  the 
parties  and  the  family  of  plaintiff." 

If  the  one  refused  really  meant  that  he  "  could  recover  for 
the  shame  and  disgrace  of  his  children,"  we  do  not  concede 
its  soundness.     If  it  means  that  he  could  recover  for  his 
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own  suffering  from  their  shame  and  disgrace,  which  is  a 
more  accurate  statement,  we  think  it  is  substantially  given 
in  each  of  the  other  three. 

The  refusal  of  another  (numbered  7),  also  complained  of, 
was  not  error,  for  the  same  reason. 

Six  instructions  were  given  as  asked  for  appellee.  By  the 
first  it  was  announced  that  the  burden  of  proof  was  on  the 
plaintiff,  "  to  show  to  the  satisfaction  of  the  jury  the  al- 
leged guilt  of  the  defendant  as  charged,"  while  by  the  last 
it  was  twice  distinctly  stated  that  only  "  a  preponderance  of 
the  evidence  "  was  required.  Neither  of  the  others  con- 
tained anything  on  that  subject,  nor  did  any  of  those  given 
for  appellant. 

The  measure  of  proof  was  inaccurately  stated  in  appel- 
lee's first;  but  it  is  hardly  possible  to  suspect  that  it  may 
have  misled  the  jury  or  that  the  error  affected,  much  less 
produced,  their  finding.  The  sixth  told  them  correctly  what 
measure  of  proof  should  satisfy  them,  and  we  can  not  doubt 
that  this  was  understood  to  be  in  affirmance  of  the  position 
we  may  feel  sure  was  taken  by  counsel  on  both  sides,  in 
argument.  Believing  that  appellant  was  not  materially 
prejudiced  by  any  ruling  or  by  the  giving  or  refusal  of  any 
instruction,  by  the  court,  and  that  justice  has  been  done  by 
this  judgment,  it  will  be  affirmed. 


Mahlon  B.  Lee  t.  S.  S.  Tanaway. 
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1.  Account — Judgment  in  Action  of, — The  judgment  that  the  defend- 
ant do  accofunt  in  an  action  of  account  is  interlocutoxy  and  not  final.  It 
detennines  nothing  beyond  a  Uability  to  submit  to  an  accounting.  The 
final  judgment  in  actions  of  account  where  the  verdict  is  that  the  de- 
fendant is  liable  to  account,  is  upon  the  report  of  the  auditors. 

2.  Appeals — From  an  Order  to  Account, — An  order  to  account  entered 
in  an  action  of  account  is  an  interlocutory  order  from  which  an  appeal 
does  not  lie. 

&    JuDGMBNTS— TFTiaf  Are  Not  Final—Award  of  Co«/a.— That  a  judg- 
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ment  is  filial  is  not  to  be  determined  inferentially  from  the  mere  fact 
that  costs  and  execution  thereof  are  adjudged  against  one  of  the  parties. 
The  costs  are  regulated  by  statute  and  follow  as  an  incident  to  final 
judgment.  But  the  character  of  the  judgment,  whether  final  or  inter- 
locutory, is  to  be  determined  from  other  considerations  than  that  it 
awarded  costs.  It  must,  to  be  final,  terminate  and  completely  dispose 
of  the  action. 

4.  Costs — Not  to  he  Awarded  Until  Final  Judgment, — In  actions  of 
account  there  is  no  warrant  in  law  for  adjudging  costs  against  a  party 
resisting  his  liability  to  account.  Upon  an  interlocutory  order  to 
account,  costs  can  not  be  awarded  until  final  action  is  had  upon  the 
report  of  the  auditors. 

Memorandnm. — Action  of  account  Appeal  from  an  order  of  the 
Cumberland  County  Circuit  Court  requiring  appellant  to  account;  the 
Hon.  Silas  Z.  Landes,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1893,  and  appeal  dismissed.    Opinion  filed  November,  4, 1893. 

The  opinion  states  the  case. 

S.  S.  Whitehead,  attorney  for  appellant. 

E.  N.  RiNBHART,  attorney  for  appellee. 

Mr.  Justice  Boggs  delitered  the  opinion  of  the  Court. 

This  was  an  action  of  account  brought  by  the  appellee  to 
compel  settlement  of  accounts  and  dealings  alleged  to  be 
unadjusted  between  the  appellee  and  appellant  as  co-partners. 
The  pleas  of  the  appellant  presented  as  a  defense  that  he 
was  not  liable  to  account.  This  issue  was  submitted  to 
a  jury  as  required  by  Sec.  6,  Chap.  2,  R.  S.  The  verdict 
was  adverse  to  the  appellant,  and  his  motion  for  a  new  trial 
was  overruled,  to  which  he  excepted. 

Whereupon  the  foUowinor  order  Avas  entered :  "  And  the 
court  orders  that  M.  R.  Lee,  the  defendant,  do  account  to 
plaintiff,  S.  S.  Yanaway,  and  that  he  pay  the  costs  in  and 
about  this  suit  expended  to  be  taxed  by  the  clerk,  and  that 
execution  issue  for  the  costs  accrued  in  the  case.  This  is 
an  appeal  from  such  order  and  judgment. 

The  judgment  that  the  appellant  should  account  was 
merely  interlocutory,  not  iinal.  It  determined  nothing  be- 
yond a  liability  to  submit  to  an  accounting.    The  final  judg- 
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merit  in  actions  of  account  where  the  verdict  is  that  the 
defendant  is  liable  to  account  is  upon  the  report  of  the 
auditors.  Lee  V.  Abrams,  12  111.  111.  It  is  familiar  law 
that  an  appeal  can  be  taken  from  a  final  judgment  only. 

The  judgment  appealed  from  is  against  the  appellant  for 
all  costs  accrued  and  avv^ards  execution  against  him  for  the 
collection  of  such  costs.  .  It  is  insisted  a  judgment  awarding 
costs  is  necessarily  final. 

That  a  judgment  is  final  is  not  to  be  determined  infer- 
entially  from  the  mere  fact  that  costs  and  execution  thereof 
are  adjudged  against  one  of  the  parties.  The  costs  are  reg- 
ulated by  statute  and  folloAV  as  an  incident  to  final  judg- 
ment, but  the  character  of  the  judgment,  whether  final  or 
interlocutory,  is  to  be  determined  from  other  considerations 
than  that  it  awarded  costs.  It  must,  to  be  final,  terminate 
and  completely  dispose  of  the  action.  Ex  parte  Thompson, 
93  111.  89;  Hunter  v.  Hunter,  100  111.  619;  Black  on  Judg- 
ments, Vol.  1,  Sec.  31. 

The  judgment  that  the  appellant  should  account  was  but 
the  determination  of  an  intermediate  issue  upon  which  the 
further  action  of  the  court  depended. 

Hence,  the  appeal  did  not  operate  to  bring  before  us  the 
errors,  which  it  is  alleged  intervened  in  the  course  of  the 
trial  of  that  issue  before  the  jury.  If  the  final  judgment  of 
the  court  in  the  action  makes  it  necessary,  the  appellant 
may  bring  up  such  questions  for  review,  together  with  all 
other  supposed  errors,  in  the  future  course  of  the  proceed- 
ing, but  the  rules  of  law  do  not  permit  him  to  appeal  at  each 
stage  in  the  proceedings,  and  thus  present  the  case  piece- 
meal and  greatly  multiply  litigation. 

We  know  of  no  warrant  in  law  for  adjudging  costs  against 
the  appellant  until  final  action  is  had  upon  the  report  of  the 
auditors. 

Appellant  insists  that  the  appeal  brings  up  that  question 
and  urges  that  the  judgment  as  to  costs  should  be  reversed. 

The  general  rule  that  the  parties  should  bring  the  whole 
case  before  an  appellate  court  at  one  time  is  so  salutary 
that  it  ought  not  to  be  departed  from. 
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If  exceptions  to  this  general  rale  exist  at  all,  it  is  only,  to 
quote  from  Eliott  on  Appellate  Procedure,  Sec.  35,  "  When 
the  peculiarities  of  the  case  are  so  strong  and  so  well  marked 
as  to  leave  little  doubt  that  it  is  a  case  of  such  unique  char- 
acter that  it  can  not  be  brought  under  the  general  rule  with- 
out doing  injustice." 

The  action  in  the  case  at  bar  is  yet  before  the  Circuit 
Court  m^ri.  It  is  fully  within  the  power  of  the  presid- 
ing judge  to  vacate  the  order  for  costs  and  thus  obviate  or 
correct  the  error. 

It  does  not  appear  from  the  record  that  the  attention  of 
the  judge  was  at  the  tima  or  has  since  been  directed  to  the 
question  of  the  order  for  costs,  or  that  he  did  then  or  has 
since  distinctly  ruled  that  such  judgment  was  proper  and 
lawful.  It  is  quite  probable  that  the  order  for  costs  resulted 
from  clerical  inadvertence,  and  that  injustice  may  be 
easily  avoided  by  invoking  the  action  of  the  court  wherein 
the  case  is  yet  pending.  The  appeal  was  improvidently 
taken  and  must  be  dismissed. 
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I  56    649 
I  58      26 

I  «7  865  F.  E.  Chiles^  Constable^  v.  Patterson  &  Co. 

1.  Chattel  MoBTQAaES— J\ni?er  of  Mortgagee  to  Seize  the  Oood^— 
A  chattel  mortgage  containing  a  clause  authorizing  the  mortgagee  to 
take  poeseesion  of  the  mortgaged  property,  to  declare  the  mortgage  debt 
due,  and  to  foreclose  it  by  selling  the  property  at  public  or  private  sale 
if  he  shall  feel  *'  unsafe  or  insecure,"  is  sufficient  authority  for  seizing 
the  property  where  the  mortgagor  absconds  and  leaves  it  unprotected. 

2.  Chattel  Mortgage— TF/i«n  Not  Fraudulent. — A  chattel  mortgage 
providing  that  the  mortgagor  '*  may  retain  possession  of  and  keep  and 
use  the  goods  and  chattels  until  default/'  etc.,  is  not  equivalent  to  one 
authorizing  the  mortgagor  to  retain  possession  of  the  property  and  sell 
and  dispose  of  it  in  the  due  course  of  his  business  and  trade  as  a  retail 
dealer. 

8.  Chattel  Mortgages— TTTien  Good  as  Between  the  Partiea.-^A 
chattel  mortgage  autliorizing  the  mortgagor  to  retain  possession  of  the 
property  and  seU  and  dispose  of  it  ia  the  due  course  of  his  business  and 
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trade  as  a  retail  dealer,  though  fraudulent  as  to  creditors,  is  valid  as 
between  the  parties;  default  being  made  in  the  condition  of  such  a 
mortgage  where  possession  of  the  goods  passes  before  attachments  are 
issued,  ihe  lien  becomes  complete  against  creditors  in  like  manner  and  to 
the  same  extent  as  it  would,  had  the  possession  passed  at  the  time  the 
inort£:age  was  given. 

4,  Chattel  'Mortqa.qv»— Possession  Lawfully  TakeTir-Effect  of, — 
When  the  mortgagee  lawfully  takes  possession  of  the  mortgaged  prop- 
erty under  the  provisions  of  the  mortgage,  the  possession  so  obtained  is 
absolute  and  x>erfeot  whether  obtained  with  or  without  the  consent  of 
the  mortgagor. 

6.  Chattel  Mobtoaoes— ^  Conditional  Sale,  cfc— A  chattel  mort- 
gage is  a  conditional  sale — ^the  condition  being  the  payment  of  a  debt. 
The  conditional  title  of  the  mortgagee  becomes  absolute  upon  default  in 
payment  of  the  debt — and  the  mortgagor  may  then  seize  the  property  and 
sell  and  transfer  the  absolute  title  to  a  pmrchaser. 

6.  Bona  Fide  Purchaser— TT^i^n  He  Takes  the  Title.—'A  hoTia  fide 
purchaser,  from  even  a  fraudulent  vendee,  will  take  the  title  free  from 
the  vendee's  frauds. 


Memorandnm.— Replevin.  Appeal  from  the  Circuit  Court  of  Macou- 
pin County;  the  Hon.  Jambs  Fouke,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1893,  and  affirmed.  Opinion  filed  November 
27, 1893. 

The  opinion  states  the  case. 

Appellant's  Brief,  E.  P.  Williams,  and  J.  B.  Searoet, 

Attorneys. 

A  chattel  mortgage  on  a  stock  of  goods  where  the  mort- 
gagor continues  to  sell  in  the  usual  course  of  trade,  is  fraud- 
ulent and  void  as  to  creditors.  Huschle  v.  Morris,  131  111. 
687;  Webber  v.  Mick,  131  111.  52C. 

A  mortgage  on  a  stock  of  goods  allowing  mortgagor  to 
retain  stock  and  buy  and  sell,  is  void  as  to  creditors.  Davis 
V.  Eansom,  18  111.  396;  Dunning  v.  Mead,  90  111.  376;  Yager 
V.  Messinger,  15  Brad.  262. 

A  chattel  mortgage  which,  by  its  condition,  permits  the 
mortgagor  to  remain  in  possession  of  the  property,  and  to 
deal  with  it  as  his  own,  disposing  of  it  by  sale  in  due  course 
of  trade,  is  fraudulent  in  law  as  to  the  creditors  of  the  per- 
son making  the  same,  and  as  to  subsequent  purchasers,  and 
is  absolutely  null  and  void  as  to  them,  without  reference  to 
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the  honajides  of  the  mortgage  debt,  or  the  intention  of  the 
mortgagor  as  to  fraud.  If  the  power  of  disposition  does  not 
appear  upon  the  face  of  the  mortgage,  but  it  is  so  under- 
stood or  agreed  by  the  parties  at  the  time  the  mortgage  is 
executed,  it  is  equally  void.  Collins  v.  Meyers,  16  Ohio  St. 
547;  Freeman  v.  Rawson,  5  Ohio  St.  218;  Griswold  v. 
Sheldon,  4  N.  Y.  581;  Twynes'  Case,  3  Co.  80;  Eyall  v. 
Eowles,  1  Ves.  Sr.  348;  Addington  v.  Etheridge,  12  Gratt. 
436;  Ball  v.  Slafter,  26  Hun  353;  Smith  v.  Cooper,  27  Hun 
565;  Bainbridge  V.Richmond,  17  Hun  391;  McLachlan  v. 
Wright,  3  Wend.  348;  Drover  v.  McLaughlin,  2  Wend.  596; 
Wood  V.  Lowry,  17  Wend.  492;  Stoddard  v.  Butler,  20  Wend. 
507;  Edgell  V.  Hart,  13  Barb.  380;  Edgell  v.  Hart,  9  K  Y. 
213;  Gardner  v.  McEwen,  19  N.  Y.  123;  Mittnacht  v.  Kel- 
ley,  3  Keys,  407;  Russell  v.  Winne,  47  N.  Y.  591;  Southard 
V.  Benner,  72  N.  Y.  424;  Brackett  v.  Harvey,  91  N.  Y.  214; 
Coburn  v.  Pickering,  3  N.  H.  415;  Raulett  v.  Blodgett,  17 
N.  H.  298;  Putnam  v.  Osgood,  52  N.  H.  148;  Horton  v.  Will- 
iams, 21  Minn.  187;  Place  v.  Langworthy,  13  Wis.  629; 
Steinart  v.  Denster,  23  Wis.  136;  Bishop  v.  Warner,  19  Conn. 
460;  Walter  v.  Winner,  24  Mo.  63;  Stanley  v.  Bruce,  27  Mo. 
209;  Armstrong  v.  Tuttle,  34  Mo.  432;  Lodge  v.  Samuels,  50 
Mo.  204;  White  v.  Grave.s,  68  Mo.  218;  Welsh  v.  Bickey,  1 
Pa.  57;  Homer  v.  Geesman,  17  S.  &  R.  251;  Williams  v. 
Lord,  75  Ya.  390;  Mann  v.  Flower,  25  Minn.  500;  Lund  v. 
Fletcher,  39  Ark.  325;  Davis  v.  Ransom,  18  111.  396;  Barnet 
V.  Fergus,  51  111.352;  Dunning  v.  Mead,  90  111.  376;  Ilu^chle 
V.  Morris,  131  111.  587. 

"  Creditor,"  within  the  meaning  o  f  the  rule,  is  not  limited 
to  those  only  who  have  issued  process,  but  includes  all  who 
have  bona  fide  claims.     1  Bouvier  Law  Diet,  title.  Creditor. 

If  a  conveyance  of  property  is  made  with  a  fraudulent 
intent  and  object,  it  is  not  purged  of  the  fraud  because 
there  may  also  have  been  some  other  object  in  view,  such  as 
the  discharge  of  a  debt  due  the  grantee.  Hansen  v.  Denni- 
son,  7  Brad.  73. 

A  convevance  made  to  one  who  is  a  creditor  of  the  ven- 
dor,  if  made  under  circumstances  of  suspicion,  and  tainted 
with  fraud  in  law  is  void.    Bostwick  v.  Suber,  13  111.  399. 
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Although  fraud  can  not  be  presumed  without  proof,  yet 
it  need  only  be  proven  like  any  other  material  fact,  and 
whenever  it  exists  it  must  generally  be  proven  by  showing 
such  facts  and  circumstances  as  will  justify  the  inference  of 
a  f niudulent  intent  or  motive.    Eeed  v.  Noxon,  48  111.  323. 

Every  sale,  assignment  or  conveyance  of  property  made 
by  the  parties  to  it,  with  intent  to  hinder,  defraud  or  delay 
creditors  existing  at  the  time,  as  to  the  collection  of  their 
debt,  is  void  as  to  such  creditors,  whether  such  sale,  assign- 
ment or  conveyance  was  made  with  or  without  a  valuable 
consideration  therefor.    Boies  v.  Henney,  32  III.  130. 

A  crarlitor  who,  to  secure  d3bt,  takas  title  by  purchase 
from  debtor's  fraudulent  grantee,  takes  only  such  title  as 
debtor  had,  and  other  creditors  may  assail  whole  transaction 
for  fraud.     Waggoner  v.  Cooley,  17  111.  239. 

Where  property  is  transferred  by  a  debtor  with  intent  to 
defraud,  hinder  or  delay  his  creditors,  and  the  transferee 
has  knowledge  of  facts  and  circumstances  from  which  such 
intent  is  reasonably  and  necessarily  inferable,  the  transfer 
will  be  fraudulent  and  void  as  against  such  creditors.  Boies 
V.  Henney,  32  111.  130. 

Where  a  purchaser  has  sufficient  information  to  lead  him 
to  the  knowledge  of  a  fact,  he  shall  be  deemed  cognizant 
of  that  fact.  Doyle  v.  Teas,  4  Scam.  202;  McDoyle  v.  Reed, 
4  Scam.  117;  Merrick  v.  Wallace,  19  111.  480;  Rupert  v. 
Mark,  16  111.  541;  Brown  v.  Guffney,  28  111.  149;  Ross  v. 
Hale,  26  111.  104;  Morrison  v.  Kelley,'22  111.  610;  Hatch  v. 
Bigelow,  39  111.  546. 

Whatever  is  enough  to  excite  attention  and  put  a  party 
on  his  guard,  and  call  for  inquiry,  is  notice  of  everything 
to  which  such  inquiry  might  have  led,  and  every  usual  cir- 
cumstance is  aground  of  suspicion  and  prescribes  inquiry. 
Russell  V.  Ranson,  76  111.  167;  Ilarj^r  v.  Ely,  56  111.  179; 
Henneberry  v.  Morse,  56  111.  394;  Babcock  v.  Lisk,  57  111. 
327;  Flint  v.  Lewis,  61  111.  299. 

Appellee's  Brief,  R.  B.  Shirley,  Attorxet. 

If  the  mortgagee  obtains  possession  under  the  mortgage 
before  any  other  rights  attach  he  will  hold  the  same  posi- 
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tion  he  would  if  the  possession  had  passed  to  him  at  the  time 
the  mortgage  was  given.  Frank  v.  Miner,  60  111,  444;  Chip- 
ron  V.  Ferkert  et  al.,  68  III.  284. 

A  fraudulent  vendee  may  make  a  valid  sale  of  the  prop- 
erty to  a  honajide  purchaser  without  notice  of  the  fraud.  8 
Am.  and  Eng.  £ncy.  861. 

Where  a  mortgage  is  fraudulent  and  made  to  hinder  and 
delay  creditors  a  honafde  purchaser  of  the  property  will  not 
be  affected  by  the  fraud,  and  the  jury  can  not,  from  the 
mere  fact  that  the  mortgage  had  been  so  made,  infer  that 
the  purchaser  was  a  party  to  it  or  had  notice  of  it.  Brown 
V.  Riley,  22  111.  45. 

Where  a  person  who  has  purchased  goods  upon  false  and 
fmudulent  representations  sella  them  to  an  innocent  pur- 
chaser for  value  before  they  are  reclaimed  by  the  vendor, 
such  innocent  purchaser  will  acquire  a  valid  title.  Schweizer 
V.  Tracy,  76  111.  346. 

Neither  idle  gossip  nor  vague  reports  will  affect  the  pur- 
chaser's conscience  or  put  him  upon  inquiry.  Notice  to 
affect  him  must  be  of  such  a  character  that  a  disregard  of  it 
would  be  a  fraud.  Mason  v.  Trustees  of  Schools,  11  Brad. 
454. 


Mr.  Justice  Boogs  delivered  the  opinion  of  the  Court. 

On  the  3 1st  day  of  October,  1892,  appellees  purchased 
a  stock  of  hardware  from  one  George  Robinson,  who  deliv- 
ered possession  thereof  at  once  to  them.  On  the  12th  day 
of  November  of  the  same  year  the  appellant  O'Neil,  as 
sheriff,  and  appellant  Chiles,  as  constable,  by  virtue  of  cer- 
tain writs  of  attachment  in  their  hands  against  one  George 
R.  Cunningham,  levied  upon  and  took  possession  of  such 
hardware,  as  being  the  property  of,  or  as  subject  to  attach- 
ment as  the  property  of,  said  Cunningham.  The  appellees 
brought  an  action  of  replevin  against  each  of  the  officers  to 
recover  the  goods.  These  actions  were  consolidated  and 
tried  by  the  court  without  a  jury.  The  appellees  prevailed 
and  judgment  in  replevin  and  for  costs  followed,  to  reverse 
which,  this  appeal  was  taken. 
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Cunningham,  defendant  in  the  writs  of  attachment,  once 
owned  the  goods  in  dispute.  He  executed  a  chattel  mort- 
gage upon  them  to  one  J.  JR.  Shelton,  which  contained  a 
clause  authorizing  the  mori;gagee  to  take  possession  of  the 
mortgaged  articles,  declare  the  mortgaged  debt  to  be  due, 
and  to  foreclose  the  mortgage  by  selling  the  property  at 
public  or  private  sale  if  he  should  feel  "unsafe  or  insecure." 
Cunningham  absconded,  or  at  least  disappeared  for  a  time, 
and  left  the  mortgaged  goods  so  unprotected  that  the  mort- 
gagees, upon  quite  sufficient  grounds,  deemed  themselves  in- 
secure, and  by  virtue  of  the  authority  given  by  the  mortgage 
sold  the  goods  to  Robinson,  who  received  possession  of  them 
and  sold  and  delivered  them  to  the  appellees.  Some  ten  or 
twelve  days  afterward  the  writs  of  attachment  were  issued. 

The  appellants  insist  that  the  chattel  mortgage  was  fraud- 
ulent in  point  of  fact,  because,  as  they  urge,  there  was  only 
a  pretended  and  not  a  real  indebtedness  secured  by  it,  and 
that  it  was  executed  to  hinder  and  delay  creditors  of  the 
mortgagor  and  that  it  was  fraudulent  in  law,  because,  as 
they  contend,  it  contained  a  provision  authorizing  the  mort- 
gi^or  to  retain  possession  of  the  property  and  sell  and  dis- 
pose of  it  in  the  due  course  of  his  business  and  trade  as  a 
retail  dealer  in  hardware.  Appellants  further  contend  that 
the  proofs  showed  that  the  appellees  bought  with  knowl- 
edge of  the  alleged  fraudulent  character  of  the  mortgage, 
and  are  for  that  reason  not  to  be  regarded  as  honafide  buy- 
ers. The  court,  in  the  second  proposition  of  law,  held  that 
if  the  appeUees  had  or  were  chargeable  with  notice  of  such 
alleged  fraud,  they  were  not  to  be  treated  as  innocent  pur- 
chasers, and  as  the  finding  was  for  the  appellees,  it  is  mani- 
fest that  the  court  either  did  not  regard  the  alleged  fraud 
as  proven  by  the  evidence,  or  did  not  find  from  the  evidence 
that  appellees  had  or  were  chargeable  with  notice  thereof. 
The  evidence  upon  each  of  these  propositions  was,  to  say 
the  least,  conflicting,  and  upon  familiar  principles  the  con- 
clusion of  the  court  as  to  the  weight  or  preponderance  of 
evidence  is  to  be  accepted  by  this  court  as  the  correct  de- 
termination of  the  questions.  Appellants  argue  that  the 
mortgage  is  a  link  in  the  chain  of  title  of  the  appellees  .to 


32  Appkllate  Courts  of  Illinois. 

V^OL.  52.]  O'Neil  v.  Patterson  &  Co. 

the  goods,  and  that  they  are  therefore  chargeable  witli 
notice  of  the  provision  of  the  mortgage  permitting  the  mort- 
gagor to  sell  and  dispose  of  the  goods  in  his  retail  trade, 
and  that  such  provision  of  itself  rendered  the  mortgage 
fraudulent  and  void  in  law.  We  do  not  think  the  mortgage 
does  so  provide.  The  mortgage  does  provide  that  the  mort- 
gagor *•  may  retain  possession  of  *  *  *  and  keep  and 
use  the  said  goods  and  chattels  until  default,"  etc.,  and  the 
supposed  right  given  to  sell  and  dispose  of  them  rests  upon 
a  labored  argument  that  the  only  use  to  be  made  of  such 
articles  is  to  sell  them.  Another  clause  in  thje  mortgage 
provides  that  if  "the  mortgagor  shall  sell  or  assign  the 
goods  and  chattels  or  any  interest  therein  "  the  mortgagee 
may  at  once  declare  the  mortgage  debt  to  be  due,  and  take 
possession  of  and  sell  the  property  and  foreclose  the  mort- 
gage. When  the  instrument  in  all  of  its  parts  is  considered 
it  seems  clear  that  the  appellant's  construction  of  it  can  not 
be  uplield. 

If  it  were  otherwise  we  understand  that  the  mortgage 
would  be  valid  as  between  the  parties,  and  that  as  default 
was  made  and  the  conditions  of  the  mortgage  broken,  so 
that  the  possession  of  the  goods  passed  under  it  before  the 
writ  of  attachments  was  issued,  the  mortgage  lien  became 
complete  against  creditors  in  like  manner  and  to  the  same 
extent  as  it  would  had  the  possession  passed  at  the  time  the 
mortgage  was  given.  This  principle  is,  we  think,  announced 
in  Frank  v.  Minor,  50  111.  444;  Chepron  v.  Ferkert,  68  111. 
284;  Gaar,  Scott  &  Co.  v.  Hurd,  92  111.  315;  Jones  on  Chat- 
tel Mortgages,  Sec.  178;  Tiedeman  on  Sales,  Sec.  326.  This 
rule  appellant  thinks  is  limited  to  cases  wnere  the  possession 
is  obtained  by  the  consent  of  the  mortgagor.  We  think  no 
such  distinction  is  to  be  drawn. 

When  the  mortgagee  may  lawfully  take  possession  of  the 
mortgaged  property  under  the  provisions  of  the  mortgage, 
the  ]X)ssession  so  obtained  is,  we  think,  absolute  and  perfect, 
whether  obtained  with  or  without  the  consent  of  the  mort- 
gagor, or  rather  such  possession  is,  with  his  consent,  ex- 
pressly given  by  the  terms  of  the  mortgage. 
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A  chattel  mortgage  is  a  conditional  sale,  the  condition 
being  the  payment  of  a  debt.  The  conditional  title  of  the 
raortgagee  becomes  absolute  upon  default  in  payment  of  the 
debt,  and  the  mortgager  may  then  seize  the  property  and 
sell  and  transfer  the  absolute  title  to  a  purchaser.  Tiede- 
man  on  Sales,  Sec.  221-326. 

The  mortgagor,  in  the  case  at  bar,  consented  by  the 
express  terms  of  the  mortgage  that  this  might  be  done.  By 
other  provisions  of  the  mortgage,  the  mortgagee  was  author- 
ized to  declare  the  debt  to  be  due  upon  certain  contingen- 
cies. This  power  he  lawfully  exercised,  seized  and  sold  the 
goods  and  thereby  clothed  Robinson  with  all  the  indicia  of 
title.  The  appellees  being  hona  fide  purchasers  from  Rob- 
inson, took  the  title  to  the  goods  free  from  any  defects  that 
might  have  aflFected,  injuriously,  his  title. 

It  is  well  settled  that  a  hona  fide  purchaser,  from  even  a 
fraudulent  vendee,  will  take  the  title  free  from  the  vendee's 
frauds.  Tiedeman  on  Sales,  Sec.  327;  8  Amer.  &  Eng.  Ency. 
of  Law,  page  833;  Schweizer  v.  Tracy,  76  111.  345;  Brown  v. 
Kiley,  22  Illinois,  45;  21  Amer.  and  Eng.  Ency.  of  Law,  page 
569. 

•  The  propositions  of  law  held  by  the  court  are  in  harmony 
with  the  views  we  entertain  as  to  the  rules  of  law  governing 
the  questions  involved,  and  as  there  is  no  manifest  reason 
why  we  should  not  accept  the  finding  of  the  court  upon  the 
question  of  fact,  the  judgment  must  be,  and  is,  affirmed. 


PhcBuix  Hutnal  Life  Insurance  Company  and  Lewis  L. 

Lehman  v.  George  Arbuckle. 

1.  Abuse  op  Leoal  Process — What  is, — Where  process  has  been 
used  for  the  purpose  the  law  intended  it  to  effect,  and  without  any  ulte- 
rior unlawful  purpose,  it  can  not  be  said  to  have  been  abused.  But  if  it 
is  so  used  maliciously,  and  without  any  honest  and  reasonable  belief  of  a 
right  to  so  use  it,  the  person  against  whom  it  has  been  employed,  if  dam- 
aged thereby,  may  have  bis  action  to  recover  such  damages. 

ToL.  LII  S 
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a.  H Auciors  Use  of  PBOCSSS—Aahcre  of  the  Aeiion.—The  action 
for  a  malicious  and  wrongful  use  of  procen  and  a  recovery  of  damages 
k  allowed  only  when  it  is  made  to  appear  that  the  use,  though  legal  in 
form  and  prooedore,  was,  in  fact,  wrongful,  and  that  the  defendant  did 
not  employ  it  in  the  Ivmest  and  reasonable  belief  that  it  was  just  for 
him  to  do  so,  but  was  actuated  and  moved  by  malice. 

8.  Mauciocs  Use  of  Procxss—  Ifhen  a  Recovery  May  Be  Had  in  the 
Ahaenceof  Malice. — If  the  property  of  a  defendant  is  seized  by  the 
wrongful  use  of  process,  and  such  property  injured  by  such  seizure  or  by 
a  custodian  having  charge  (^  it  under  the  process,  recovery  may  be  had 
in  the  absence  of  malice  or  without  regard  to  the  motives  that  actuated 
the  person  at  whose  instance  the  process  was  used. 

4.  Maliciocs  Use  of  Process — Meature  of  Damaffes. — In  cases  where 
property  has  been  seized  by  the  wrongful  use  of  process  the  measure  of 
damages  is  limited  to  the  special  injury  and  damages  to  the  prqperty. 

5.  Daxaoes— ifeajtcre  of  in  Cases  of  WrougfiU  Use  of  iVocie««.--Pay- 
Bxent  of  legal  costs  is  the  measure  of  tlie  liabilit>'  in  case  of  an  abuse  of 
process,  luiless  malice  and  want  of  reasonable  or  probable  cause  may, 
under  the  peculiar  circumstances  of  the  case,  create  an  exception. 

0.  Legal  PROCsas — Wrongful  Use  of. — Persons  charged  with  the 
wrongful  use  of  legal  process  are  not  to  be  judged  by  tlie  actual  state  of 
the  case  in  law  or  in  fact,  but  upon  their  honest  and  reasonable  belief 
as  to  the  facts  and  the  legal  effect  thereof. 

Menorandnm. — Case,  for  the  wrongful  use  of  legal  process.  Appeal 
from  the  Circuit  Court  of  Coles  County;  the  Hon.  Edward  P.  Vail, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1^93.  Reversed 
and  remanded.    Opinion  filed  October  28,  1893. 

Statement  of  the  Case. 

The  apiM?llee,  Arbuckle,  gave  the  appellant  company  his 
note  for  $7,(KM»,  dated  2<i  day  of  March,  1SS5,  due  five  years 
thereafter,  to  which  was  attached  a  warrant  of  attorney 
authorizing  the  confession  of  a  judgment  in  case  of  default 
in  its  jmyment.  To  secure  such  payment  appellee  executed 
and  delivered  to  I-,ewis  L.  Lehman,  as  trustee  for  the  appel- 
lant company,  a  mortgage  or  trust  deed  on  lots  51  and  52  in 
Paris,  111. 

On  the  1st  day  of  June,  1SS9,  the  appellee  sold  and  con- 
veyed the  lots  to  one  Michael  Leinan,  subject  to  the  mort- 
gage debt  to  the  appellant,  which  debt  Leinan  assumed  to 
pay.  In  February,  1800,  Leinan  conveyed  the  same  prop- 
erty to  Owen  S.  Jones,  who  received  the  lots  subject  to  the 
mortgage  debt  which  he  assumed  to  pay. 
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On  the  10th  day  of  March,  1890,  the  note  given  by  appel- 
lee to  the  appellant  being  unpaid,  judgment  thereon  was  by 
virtue  of  the  warrant  of  attorney,  entered  by  confession  in 
the  Coles  Circuit  Court,  and  on  the  same  day  at  the  instance 
of  the  appellant  Lehman,  execution  was  issued  upon  the 
judgment  and  placed  in  the  hands  of  the  sheriff  of  Jeffer- 
son county,  to  whom  it  was  directed,  with  directions  to  levy 
upon  the  real  estate  of  the  appellee,  and  after  assigning  to 
him  a  homestead,  sell  the  remainder  to  obtain  satisfaction 
of  the  execution.  By  a  deed  from  Jones  dated  March 
11,  1890,  but  acknowledged  on  the  29th  day  of  March,  the 
appellant  Lehman  received  title  to  the  mortgage  lots  in 
Paris  "  subject  to  the  incumbrance  of  the  mortgage  debt.'^ 
The  sheriff  of  Jefferson  county,  in  pursuance  of  the  instruc- 
tions given  him,  proceeded  with  the  execution.  The  home- 
stead of  the  appellee  was  assigned  to  him  and  the  remainder 
of  his  lands  levied  upon  on  the  27th  day  of  March,  1890,  and 
advertised  to  be  sold  on  the  26th  day  of  April,  1890,  at 
public  outcry,  to  the  highest  bidder.  The  appellee  contended 
that  the  purchase  by  Lehman,  trustee  of  the  appellant  com- 
pany, of  the  mortgaged  premises,  subject  to  the  mortgage 
debt,  in  legal  effect  discharged  and  paid  such  debt,  and  he 
applied  on  the  22d  day  of  April,  1890,  for,  and  obtained  from 
the  Coles  Circuit  Court,  an  order  staying  further  proceeding 
under  the  execution,  and  at  the  same  time  obtained  an 
order  opening  up  the  judgment  rendered  against  him  by 
confession  and  permitting  him  to  file  pleas  to  the  declara- 
tion filed  in  that  proceeding  and  to  contest  the  right  of 
plaintiff  to  a  judgment.  Nothing  further  was  done  by 
virtue  of  the  execution,  and  the  issues  formed  by  the  pleas 
in  the  proceeding  for  judgment  by  confession  were  in  due 
time  heard,  the  result  being  favorable  to  the  appellee.  The 
court  ruled  that  the  conveyance  to  Lehman,  subject  to  the 
mortgage  debt,  operated  to  extinguish  the  indebtedness,  and 
thereupon  rendered  judgment  for  appellee  for  costs,  which 
judgment  stands  in  full  force  and  not  questioned.  The 
appellee  then  instituted  this  action  on  the  case  against 
the  appellant  Insurance  Co.,  and  Lehman,  its  trustee,  to  re- 
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cover  damages  alleged  to  have  been  inflicted  npon  him  by 
entering  the  judgment  by  confession,  and  the  effort  to  bring 
his  real  estate  to  sale  by  virtue  of  the  execution  issued  on 
such  judgment,  and  by  the  suit  in  the  court  for  judgment 
after  he  had  been  permitted  to  defend  by  the  order  of  the 
court.  The  damages  claimed  were  for  injury  to  the  finan- 
cial standing  and  credit  of  appellee,  and  attorney's  fees  and 
other  expenses  paid  or  incurred  in  and  about  the  proceeding 
to  open  and  defend  against  the  judgment. 

A  trial  before  the  court  and  a  jury  in  the  case  at  bar,  re- 
sulted in  a  verdict  and  judgment  against  the  appellant  com- 
pany in  the  sum  of  S700,  to  reverse  which  they  bring  this 
appeal. 

E.  P.  EosE  and  J.  F.  HroHES,  attorneys  for  appellants. 

Appellee's  Brief,  Wiley  &  Neal  akd  F.  K.  Dukn, 

Attorneys. 

In  an  action  for  abuse  of  legal  process,  it  is  not  neces- 
sary to  aver  or  prove  that  it  was  sued  out  maliciously  and 
without  probable  cause.  Barnet  v.  Reed,  61  Pa.  St.  190;  Page 
V.  Gushing,  38  Me.  523;  Wood  v.  Bailey,  11  N.  E.  Rep.  667; 
Granger  v.  Hill,  4  Bing.  N.  C.  212;  Wicker  v.  Hotchkiss,  62 
111.  110;  Meyer  v.  Walter,  64  Pa.  St.  283;  Prough  v.  En- 
triken,  11  Pa.  81;  Muns  v.  Dupont,  1  Am.  Lead.  Cas.  223; 
1  Hilliard  on  Torts,  466. 

Mr.  Justice  Boogs  delivered  the  opinion  op  the  Court. 

The  appellants  regarded  the  conveyance  of  the  mortgaged 
premises  to  Lehman  subject  to  the  indebtedness  secured  by 
the  mortgage  as  a  satisfaction  of  such  indebtedness  to  the 
extent  only  of  the  value  of  such  premises.  The  appellee  in- 
sisted that  its  legal  operation  was  to  satisfy  and  fully  dis- 
charge the  entire  indebtedness  without  regard  to  the  value 
of  the  property. 

Under  the  advice  of  counsel,  learned  in  the  law  and  au- 
thorized to  practice  in  the  courts,  the  appellants  proceeded 
to  take  judgment  by  confession  to  issue  execution  thereon, 
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and  to  cause  the  same  to  be  levied  upon  appellee's  prop- 
erty, leaving  it  to  him  to  proceed  by  such  course  as  he  might 
be  advised  was  most  desirable  and  proper  to  bring  before  the 
courts  the  question  as  to  the  legal  effect  of  the  conveyance 
to  Lehman.  The  result  was  a  hearing  in  the  Coles  County 
Circuit  Court  and  an  adjudication  adverse  to  the  position  of 
the  appellants.  The  case  at  bar  was  instituted  by  the  ap- 
pellee to  recover  damages  for  the  injury  to  his  financial 
standing,  credit  and  good  name,  inflicted,  as  he  alleges,  by 
the  confession  of  the  judgment,  the  issuance  of  an  execu- 
tion thereon,  the  levy  of  the  same  upon  his  land,  the  assign- 
ment of  a  homestead  to  him  and  the  public  notice  given  by 
the  sheriff  that  his  property  would  be  exposed  for  sale  at 
public  outcry,  the  expenses,  by  way  of  attorney  fees  and 
otherwise,  necessarily  by  him  incurred  in  securing  from  the 
court  a  stay  of  proceedings  under  the  execution  and  in  pre- 
senting his  ground  of  defense  against  the  judgment  to  the 
court. 

The  instructions  given  to  the  jury  in  behalf  of  the  appel- 
lee were  framed  upon  the  theory  that  it  was  immaterial 
whether  the  appellants  were  actuated  by  malice  in  the  insti- 
tution and  prosecution  of  the  proceeding  to  obtain  the  judg- 
ment by  confession  thereon  and  the  levy,  etc.,  thereunder, 
or  in  resisting  in  the  courts  the  lawful  efforts  of  the  appel- 
lee to  defeat  their  right  to  a  judgment.  Instructions  asked 
by  the  appellants  to  the  effect  that  the  plaintiff  could  not 
recover,  unless  the  jury  believed  from  the  evidence  that  the 
defendants  were  so  actuated  by  malice,  were  refused  by  the 
court. 

Counsel  for  appellee  insist  that  the  action  is  to  recover 
damages  for  an  abuse  of  legal  process  and  that  in  such  cases 
it  is  not  necessary  to  aver  or  prove  that  the  process  was  sued 
out  or  used  maliciously  or  without  probable  cause,  and  for 
that  reason  the  rulings  of  the  court  on  the  instructions  were 
proper.  It  has  been  held  that  in  an  action  for  an  abuse  of 
process,  both  malice  and  want  of  probable  cause  will  be 
implied  if  an  abuse  is  proven.  Such  holdings  are  mentioned 
with  apparent  approval  in  Walker  v.  Hotchkiss,  62  Illinois, 


3S  Appellate  Corirrs  of  iLLnrois. 

Voi^  5S.1  FhoBBiz  3fiiL  Life  Ins.  Col  t.  AitMM^leL 

107.  Judge  Cooley  in  his  work  on  Torts  says,  that  it  is 
enough  to  show  that  the  process  was  ^iUfully  abused  to 
aceomplish  some  unlawful  purpose,    Cooley  on  Torts,  221. 

It  does  not  seem  to  os  neoessarv  to  examine  this  conten- 
tion  or  attempt  to  harmonize  a  conflict  that  at  least  appa- 
rently exists  in  the  decisions  of  courts  and  worics  of  law 
writers  upon  it,  for  we  do  not  think  the  evidence  established 
or  tended  to  establish  an  abuse  of  the  process  of  the  law. 

We  understand  that  process  is  deemed  to  have  been  abused 
when  it  has  been  employed  to  accomplish  some  purpose 
which  the  process  was  not  intended  by  law  to  effect,  or 
where  it  has  been  used  in  the  mode  and  manner  designed 
by  law,  but  with  an  ulterior  purpose  to  effectuate  some 
unlawful  collateral  end,  the  legal  use  of  it  being  but  osten- 
sible, while  the  real  design  was  to  pervert  its  force  and  effi- 
ciency to  the  success  of  the  unlawful  collateral  design.  1 
Amer.  &  Eng.  Ency.  of  Law,  49;  Mayer  v.  Walter,  64  Pa. 
St.  2SS. 

Where  process  has  been  used  for  the  purpose  the  law 
intended  it  to  effect,  and  without  an  ulterior  unlawful  pur- 
pose in  view,  it  can  not  be  said  to  have  been  abused,  yet  if 
it  is  so  used  maliciously  and  without  an  honest  and  reason- 
able  belief  of  a  right  to  so  use  it,  the  person  against  whom 
it  has  been  employed,  if  damaged  thereby,  may  have  his 
action  to  recover  such  damages,  if  the  process  ought  not  in 
fact  have  been  made  use  of.  The  action  in  such  case  is  not 
for  an  abuse  of  the  process  but  for  a  malicious  and  wrong- 
ful use  of  it,  and  recovery  is  allowed  only  with  an  excep- 
tion hereafter  noticed,  when  it  is  made  to  appear  by  the 
proof  that  the  use  of  it,  though  legal  in  form  and  procedure, 
was  in  fact  wrongful,  and  that  the  defendant  did  not  employ 
it  in  the  honest  and  reasonable  belief  that  it  was  just  for 
him  to  do  so,  but  was  actuated  and  moved  by  malice  in  its 
use. 

The  exception  referred  to  is  that  if  tlie  property  of  a 
defendant  be  seized  by  the  wrongful  use  of  process  and  such 
property  damaged  or  injured  by  the  act  of  seizure  or  by  a 
custodian  having  charge  of  it  under  the  process,  recovery 
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mav  be  had  in  the  absence  of  malice  or  without  regard  to 
the  motives  that  actuated  the.  person  at  whose  instance  the 
process  was  used. 

In  such  cases,  however,  the  recovery  is  limited  to  such 
special  injury  and  damage  to  the  property.  Nothing  of  the 
kind  is  claimed  here. 

There  is  no  evidence  in  this  case  tending  to  show  that  the 
execution  was  perverted  to  a  use  not  designed  by  law  to  be 
effected  by  such  writs  or  that  it  was  employed  for  any  pur- 
pose other  than  that  of  legally  subjecting  the  lands  to  sale. 
So  far  as  the  use  made  of  the  execution  was  concerned  there 
was  no  abuse  of  the  process,  and  if  not  abused  its  use  was 
lawful  unless  the  appellants  were  actuated  by  malice  and 
without  reasonable  grounds  to  believe  that  they  might  law- 
fully employ  it  as  they  did.  Testimony  pro<luced  in  behalf 
of  the  appellants  and  facts  and  circumstances  appearing  in 
the  evidence  tended  to  disprove  malice  and  to  prove  that  the 
appellants  in  good  faith  actually  believed  that  they  were 
proceeding  lawfully  in  the  course  taken  by  them.  It  was 
proven  that  they  acted  upon  the  advice  and  instruction  of 
an  attorney  at  law  and  a  member  of  the  bar  of  the  State, 
engaged  in  the  actual  practice  of  the  profession,  to  whom  the 
material  faets  were  fully  made  known. 

Whether  they  acted  in  good  faith  and  upon  reasonable 
grounds  for  such  faith  and  belief,  were  important  and  mate- 
rial elements  for  the  consideration  of  the  jury,  upon  which 
the  right  of  the  plaintiff  to  recover  rested. . 

It  is  urged  that  the  debt  had  been  paid  when  the  appel- 
lants caused  the  judgment  to  be  entered;  that  the  appellant 
had  full  knowledge  of  such  payment;  that  with  such  knowl- 
edge there  was  not  and  could  not  have  been  any  reasonable 
ground  or  cause  for  entering  the  judgment  or  issuing  the 
execution;  that  malice  is  presumed  in  the  absence  of  reason- 
able or  probable  cause  and  that  therefore  the  acts  of  the 
appellants  in  entering  the  judgment  and  causing  the  execu- 
tion to  issue  was  a  willful  and  malicious  and  unjustifiable 
use  of  the  power  and  process  of  the  court;  that  therefore 
upon  the  admitted  and  uncontested  facts  the  judgment  is 
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right  and  ought  not  to  be  disturbed.  This  contention  all 
rests  upon  the  assumption  that  the  debt  had  been  paid  and 
the  appellants  having  knowledge  of  such  payment,  proceeded 
to  take  judgment.  It  can  not,  in  correctness  of  speech,  be 
said  that  the  note  was  paid,  but  rather  that  the  legal  effect 
of  the  conveyance  was  to  relieve  the  appellee  from  a  liabil- 
ity to  pay  it.  It  was  discharged  by  operation  of  the  rules 
of  law  and  not  paid  in  the  ordinary  moaning  of  the  word. 
Appellant  did  not  admit  nor  understand  that  such  was  the 
legal  effect  of  the  conveyance  of  the  mortgaged  premises  to 
api)ellant  Lehman,  but  sup}K>sed  that  the  appellant  company 
would  l)e  required  to  account  for  the  property  at  its  value 
as  a  credit  uiK)n  the  note  and  that  such  value  would  be 
determined  by  the  court  upon  a  hearing. 

They  were  advised  by  counsel  upoii  full  disclosure  of  all 
the  facts  that  such  hearing  and  adjustment  by  the  court 
might  be  lawfully  brought  about  by  the  course  pursued  by 
them.  They  are  not  to  be  judged  by  the  actual  state  of  the 
ciise  in  law  or  in  fact,  but  upon  their  honest  and  reasonable 
belief  as  to  the  facts  and  the  legal  effect  thereof.  2  Green- 
leaf,  Evid.,  Sec.  455;  Anderson  v.  Friend,  85  Illinois,  135. 

If  they  in  good  faith  relied  and  acted  upon  such  legal 
advice,  we  know  of  no  reason  why  they  should  incur  liability 
beyond  that  incurred  by  every  suitor  who  institutes  a  ground- 
loss  action  and  every  defendant  who  endeavors  to  maintain 
a  groundless  defense.  In  every  contested  suit  at  law  the 
result  makes  it  manifest  either  that  the  plaintiff  has  employed 
the  function,  powers  and  process  of  the  court  in  the  prosecu- 
tion of  a  groundless  claim,  or  that  the  defendant  has  used  such 
functions,  powers  and  process  in  furtherance  of  his  desire 
and  effort  to  substantiate  and  maintain  a  groundless  defense. 

Payment  of  legal  costs  is  the  measure  of  the  liability  in 
either  case,  unless  malice  and  want  of  reasonable  or  proba- 
ble cause  may,  under  the  peculiar  circumstances  of  some  par- 
ticular case,  create  an  exception.  The  jury  should  have 
been  so  instructed  in  the  case  under  consideration. 

The  judgment  must  be  and  is  reversed  and  the  cause 
remanded. 
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City  of  Charleston  v.  Commissioners  of  Highways  of  the    IJL-  ^^ 

Town  of  Charleston.  ,g  ^ 

1.  Highway  Tax— Erroneously  Paid  Over  by  the  Collector-— Action 
for, — An  action  will  not  lie  in  favor  of  a  city,  the  territoiy  of  which  is 
wholly  within  a  township,  against  the  commissioners  of  highways  of  the 
township,  to  recover  one-half  of  the  tax  required  to  be  levied  by  sections 
18  and  14,  CH.  121,  R.  S.,  and  collected  for  road  and  bridge  piu^wses  on 
the  property  lying  within  an  incorporated  village,  town  or  city  in  which 
the  streets  and  alleys  are  imder  the  care  of  the  corporation,  erroneously 
paid  over  by  the  collector  to  the  treasurer  of  the  highway  commissioners. 

Memorandnm. — Assumpsit.  Error  to  the  Circuit  Court  of  Coles 
County;  the  Hon.  Edwam)  P.  Vail,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1893,  and  afi^med.  Opinion  filed  October  28, 
1833. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

F.  K.  Dunn  and  J.  W.  Cbaig,  attorneys  for  plaintiff  in 
error. 

A.  XFB.B.,atU,r„ey  for  defendant  in  er^r. 

Mr.  Justice  Wall  deliyebed  the  opinion  of  the  Court. 

The  appellant  brought  assumpsit  against  the  appellee  to 
recover  one-half  of  the  road  and  bridge  tax  collected  within 
the  city  limits. 

The  declaration  averred  that  the  territory  of  the  city  is 
wholly  within  the  town,  and  that  the  commissioners  of  high- 
ways have  annually  levied  a  tax  upon  all  property  in  the 
town,  including  the  city,  and  the  tax  so  levied  has  been 
extended,  collected  and  paid  over  to  the  treasurer  of  the 
commissioners  of  highways. 

The  Circuit  Court  sustained  a  demurrer  to  the  declaration, 
and  plaintiff  not  desiring  to  amend,  judgment  was  rendered 
for  defendant. 

By  Sees.  13  and  14  of  Ch.   121,  entitled  "Eoads  and 
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Bridges,"  the  board  of  highway  commissioners  are  author- 
ized to  levy  taxes  for  road  and  bridge  purposes  upon  prop- 
erty within  the  town. 

It  is  provided  by  section  16  that  "  one-half  of  the  tax 
required  to  be  levied  in  sections  13  and  14,  and  collected  for 
road  and  bridge  purposes  on  the  property  lying  within  an 
incorporated  village,  town  or  city  in  which  the  streets  and 
alleys  are  under  the  care  of  the  corporation,  shall  be  paid 
over  to  the  treasurer  of  such  village,  town  or  city." 

The  money  is  collected  by  the  town  collector  and  it  is  his 
duty  to  pay  one-half  of  it  to  the  city  treasurer,  but  as  is  here 
alleged,  he  paid  it  all  to  the  treasurer  of  the  highway  com- 
missioners. 

Will  an  action  lie  in  favor  of  the  citv  aorainst  the  commis- 
sioners  ? 

We  had  occasion  to  consider  a  similar  question  in  the 
Town  of  Rushville  v.  The  President  and  Trustees  of  the 
Town,  etc.,  39  111.  App.  503,  and  reached  the  conclusion  that 
the  plaintiff  could  not  recover. 

We  think  that  the  views  there  expressed  are  applicable 
here  and  that  the  ruling  of  the  Circuit  Court  should  be  sus- 
tained.   Judgment  affirmed. 


Job  P.  Marshall  t.  Nelson  Freeman* 

1.  Checks— -Lo8«  by  Delay  in  Presenting, — As  between  the  drawer 
and  the  holder  of  a  check,  the  law  is  tliat,  although  the  drawer  has  suf- 
fered some  loss,  less  than  the  amount  of  the  check,  by  the  laclies  of  the 
holder  in  respect  to  the  time  of  its  presentment,  there  may  be  a  recovery 
of  the  difference  between  the  amount  of  such  loss  and  tliat  of  the  check. 
Tlie  drawer  is  discharged  only  pro  tanto. 

2.  Remittitur- -£^a'C6.s8  of  Amount  Due. — ^Where  the  finding  of  a  jury 
is  in  excess  of  the  amount  due,  the  entry  of  a  remittitur  cures  the  error. 

Xemorandam. — Assumpsit  Appeal  from  the  Circuit  Court  of  Fulton 
County;  the  Hon.  Jefferson  Orr,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1898,  and  affirmed.  Opinion  filed  October  28, 
1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 
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Appellajjt's  Beief,  Gray  &  Waggoner,  Attorneys. 

It  is  the  duty  of  the  holder  of  a  check  to  present  it  during 
banking  hours  of  the  next  day  after  he  receives  it.  If  this 
is  not  done,  and  a  loss  is  occasioned  by  the  subsequent  insolv- 
ency of  the  drawee,  the  drawer  is  discharged.  McDonald 
V.  Mosher,  23  111.  App.  211;  Proctor  v.  Einstein,  20  111. 
App.  66i;  Marine  &  Fire  Ins.  Co.  v.  Tincher,  30  111.  403;  17 
Am.  State  Kep.  807,  note. 

Appellee's  Brief,  Kinsey  Thomas,  Attorney. 

A  check  is  always  supposed  to  be  drawn  on  a  previous 
deposit  of  funds.  Heartt  v.  Rhodes,  60  111.  356;  Bailey  et 
al.  V.  Parridge  et  al.,  134  111.  188;  2  Morse  on  Banks  and 
Banking,  Sec.  644;  Everett  v.  Collins,  2  Camp.  515;  Porter 
V.  Talcott,  1  Cow.  359. 

The  drawing  of  a  check  without  funds  to  meet  it  is  a 
fraud.  Heartt  v.  Rhodes,  66  111.  351;  2  Parsons  on  Con- 
tracts, 623. 

Mr.  Justice  Pleasants  deuvered  the  opinion  of  the 
Court. 

Appellee  brought  this  action  of  assumpsit  on  a  check  of 
which  the  following  is  a  copy: 

"Vermont,  III.,  June  8,  1892. 
J.  Mershon  &  Co.,  Bankers : 

Pay  to  N.  Freeman  or  bearer  five  hundred  ninety-four 
75-100  dollars.  J.  P.  Marshall, 

D." 

The  declaration  contained  also  the  common  counts,  includ- 
ing one  on  an  account  stated.  The  pleas  were  the  general 
issue  and  payment.  Trial  by  jury  and  verdict  for  plaintiff 
for  $594.75;  motion  by  defendant  for  new  trial;  remittitur 
by  plaintiff  of  $267.64,  being  forty-five  per  cent  of  the 
amount  assessed;  motion  overruled  and  judgment  for  resi- 
due, $327.11  and  costs. 

The  facts  confessedly  shown  are  as  follows  :  Besides  the 
tnisiness  of  farming  carried  on  by  appellant  near  Vermont, 
he  had  a  flouring  mill  at  that  place,  which  was  operated  for 
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him  by  Mr.  Darrah,  who  was  authorized  to  draw  checks  ia 
his  name  on  mill  account,  to  be  indicated  by  the  word  "  mill,'' 
or  by  his  own  name  or  its  initial  letter  appended  to  the  sig- 
nature. This  was  understood  by  J.  Mershon  &  Co.,  the 
bankers.  By  special  arrangement  with  them,  the  mill 
account  was  kept  in  the  bank  in  the  name  of  "  J.  P.  Mar- 
shall— mill,"  entirely  separate  and  distinct  from  his  general 
account. 

The  check  in  question  was  given  by  Darrah  for  wheat 
bought  of  appellee,  and  delivered  by  him  for  the  milL  On 
receiving  it  he  took  it  to  the  bank,  but  finding  the  doors 
being  closed  for  the  day,  did  not  present  it.  He  went  home, 
about  four  miles  from  the  town,  and  did  not  return  nor  take 
any  step  to  collect  the  check  until  the  18th,  ten  days  after- 
ward. 

On  the  15th  the  bank  suspended  payment,  and  on  the 
next  day  made  an  assignment  for  the  benefit  of  its  credit- 
ors. Appellee  has  received  nothing  for  or  on  account  of  the 
check.  When  it  was  given  to  him  the  mill  account  had 
been  overdrawn  $713.60,  and  so  remained.  There  was,  how- 
ever, a  balance  to  the  credit  of  the  other  at  that  time,  and 
continuously  until  the  assignment,  sufiicient  to  pay  the  check 
in  full. 

Appellant  filed  and  proved  his  claim,  under  the  assign- 
ment, without  regard  to  the  check,  and  there  was  some  evi- 
dence tending  to  show  that  the  assets  would  pay  from  fifty 
to  sixty  per  cent  of  the  liabilities,  which  was  not  contra- 
dicted. 

We  see  nothing  in  the  record  which  would  modify  the 
legal  effect  of  the  facts,  thus  stated  upon  the  judgment 
below.  The  question  is  argued,  upon  these  facts  and  some 
other  testimony,  whether  there  was  any  money  in  the  bank 
subject  to  the  checks,  but  its  decision  is  deemed  unimpor- 
tant. If  appellant  was  liable  at  all,  he  was  so,  either  for  the 
amount  of  the  check  or  for  the  proportion  that  the  assets  of 
the  bank  bore  to  its  liabilities;  in  other  words,  to  the  extent 
to  which  he  was  not  damnified  by  appellee's  neglect,  if  he 
did  neglect,  to  present  the  check  in  apt  time.    All  that  the 
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decision  of  the  question  stated  could  determine,  would  be 
the  extent  of  the  liability,  if  any  there  was,  which  is  already 
settled,  and  at  the  lowest  amount,  by  the  remittitur.  Ap- 
pellant can  ask  no  more  as  to  that  than  is  thus  conceded  by 
the  appellee.  But  it  leaves  untouched  the  question  of  hils 
liability,  which  remains  to  be  determined  by  the  undisputed 
facts  and  evidence  alcove  mentioned, 

Notwithstanding  the  learned  and  ingenious  argument  of 
counsel  we  think  he  is  liable,  upon  principles  of  law  so  famil- 
iar as  to  require  no  citation  of  authority. 
.  Through  his  agent  he  bought  and  received  appellee's 
wheat  and  gave  him  this  check  for  the  price.  That  it  was 
chargeable  to  a  mill  account,  kept  separate  from  another,  by 
his  arrangement  with  the  bankers,  can  not  be  material. 
Both  accounts  and  all  their  credits  and  debits  were  his,  and 
the  obligation  to  pay  this  debt  was  upon  him  alone,  directly 
and  personally.  , 

The  giving  of  his  check  for  its  amount  did  not  discharge 
that  obligation.  Appellee  did  not  agree  that  it  should.  He 
received  it  as  a  means  of  payment,  to  be  made  effectual  by 
its  presentment  in  proper  time.  That  was  a  matter  of  inter- 
est to  himself  and  of  duty  to  appellant,  if  he  had  funds  in 
the  bank  to  meet  it.  Whatever  loss  of  those  funds,  not 
exceeding  the  amount  of  the  check,  that  appellant  would 
otherwise  sustain  through  his  disregard  of  that  duty,  would 
fall  upon  him;  but  no  more. 

If  the  evidence  left  it  doubtful,  the  remittitur  is  a  conces- 
sion by  appellee  that  appellant  had  funds  in  the  bank  to  meet 
it;  that  appellee  failed  in  his  duty  as  to  its  presentment,  and 
that  by  reason  of  such  failure  ajipellant  sustained  a  loss  of 
those  funds  to  the  extent  of  forty-five  per  cent,  but  no  more 

With  this  concession  as  to  the  extent  of  his  loss,  appellant 
is  not  satisfied.  The  evidence  in  relation  to  it  is  the  judg- 
ment or  opinion  of  one  of  the  assignees  that  the  assets  of  the 
bank  will  pay  from  fifty  to  sixty  per  cent  of  its  liabilities, 
including  that  to  appellant,  which,  as  filed  by  and  allowed 
to  him,  embraces  what  he  intended  by  this  check  to  transfer 
to  appellee. 
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The  natare  of  the  case  admitted  of  no  better  evidence  on 
this  point.  The  amount  that  would  be  realized  was  neces- 
sarily matter  of  opinion.  We  are  not  prepared  to  hold  that 
appellee  can  have  no  right  of  action  until  the  assets  are  all 
converted  into  money  and  the  exact  percentage  is  thus  ascer- 
tained. There  are  assets.  Something  will  certainly  be  real- 
ized from  them.  Payment  to  appellant  of  his  proportion  is 
fully  secured.  In  such  case  no  opinion  that  can  now  be 
formed  as  to  its  amount  would  be  exactly  what  will  be 
shown,  but  any  that  would  be  entitled  to  respect  would  be 
as  likely  to  prove  favorable  to  the  one  party  as  to  the  other. 
Impossibilities  are  not  required  of  anybody. 

Appdllant  having  filed  as  part  of  his  claim  the  money  in- 
tended to  be  transferred  to  appellee,  is  in  no  position  to 
claim  that  appellee  should  have  filed  it  for  himself. 

The  refusal  of  instructions  S,  9, 10, 10^,  11, 12  and  13  asked 
by  defendant,  \]^as  justified  by  the  samo  error  in  each, 
namelv,  that  to  be  entitled  to  recover  in  the  case  therein 
respectively  stated,  the  plaintiff  must  show  that  the  defend- 
ant sustained  no  loss  by  the  neglect  to  present  the  check  for 
payment  in  proper  time.  As  between  the  drawer  and  holder 
of  a  check,  we  understand  the  law  to  be  that  although  the 
drawer  has  suffered  some  loss,  less  than  the  amount  of  the 
check,  by  the  laches  of  the  holder  in  respect  to  the  time  of 
its  presentment,  there  may  be  a  recovery  of  the  difference 
between  the  amount  of  such  loss  and  that  of  the  check. 
The  drawer  is  discharged  only  pro  tanto.  Howes  v.  Austin, 
35  111.  306.  Upon  the  entry  of  the  remittitur  the  motion 
for  a  new  trial  was  properly  overruled,  and  upon  the  con- 
ceded facts,  the  judgment  was  just.  For  the  reasons  thus 
stated  it  will  be  afiinned. 
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1.  Municipal  Corporations— Dttfy  cw  to  Streets  and  Sidewalks.^ 
The  law  requires  a  municipal  corporation  to  use  ordinary  care  to  keep  its 
streets  and  sidewalks  in  a  reasonably  safe  condition.  But  a  person  who 
travels  over  them  has  no  right  to  walk  recklessly  into  danger. 
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2.  Ersok— H^Aat  Can  iVbf  &e  Assigned, — ^A  party  can  not  assign  for 
error  an  error  in  an  instruction  which  he  has,  himself,  induced  the  court 
to  commit,  substantially,  in  another  instruction. 

3.  Objection  to  Evidenck—  Wlien  Abaivdoned. —Where  an  objection 
to  a  question  was  erroneously  overruled,  but  the  question  in  substance 
being  repeated,  no  objection  was  made,  and  the  witness  was  cross- 
examined  upon  the  same  subject,  it  was  held  that  the  objection  was 
abandoned. 

4.  Expert  TEsrmoinr  —  ImpecLchment.  —  Where  a  physician  was 
shown  to  be  competent  to  testify  as  an  expert,  being  a  graduate  in  med- 
icine and  in  active  practice  for  fifteen  years,  it  was  held  that  evidence 
that  he  had  been  sued  for  malpractice  ai^d  adjudged  guilty  and  that  his 
professional  standing  was  not  good,  had  no  tendency  to  impeach  his 
veracity  or  his  memory. 

5.  Examination  of  a  Party — Court's  Power  to  Order, — A  court  has 
DD  power  to  make  or  enforce  an  order  tliat  the  plaintiff  submit  to  an 
examination  of  his  person  by  a  physician. 

Memorandnm. — Action  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Cass  County;  the  Hon.  Lyman  Lacey,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1898,  and  affirmed.  Opinion  filed 
October  28, 1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Mills  &  McCluke,  attorneys  for  appellant. 

Baily  &  Holly,  and  IIeney  Phillips,  attorneys  for  appel- 
lee. 

Mju  Justice  Pleasants  delivered  the  opinion  op  the 

COUBT. 

Adams  street,  in  Beardstown,  runs  north  of  west  and  south 
of  east  and  is  crossed  at  right  angles  by  Fifth.  There  was 
no  artificial  crossing  of  the  latter  on  the  east  side  of  the  for- 
mer, nor  sidewalk  on  either  of  the  blocks  next  north  and 
south,  but  a  beaten  and  continuous  path  along  both  and 
across  Fifth  was  commonly  used  as  such  by  foot-passengeru. 
The  city  cut  a  short  ditch  beginning  on  the  south  side  of 
Fifth  and  along  it,  and  ending  at  a  catch  basin  over  an  un. 
derground  sewer  on  Adams,  to  conduct  the  surface  water. 
Its  dimensions  are  variously  stated  by  witnesses  having  dii- 
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ferent  means  of  judgment.  The  evidence  tends  to  show  it 
was  about  eighteen  inches  in  depth  at  the  basin,  running 
back  with  an  upward  incline  some  five  feet  to  the  surface,  a 
little  over  two  feet  in  width,  floored  and  walled  up  on  both 
sides  with  rock,  the  top  course  of  which  was  hammered 
square,  and  left  uncovered.  It  was  cut  directly  across  the 
foot  path  and  at  that  point  was  about  fourteen  inches  in 
depth.  Both  the  path  and  ditch  were  there  somewhat  ob- 
scured bv  weeds. 

Between  half  past  eight  and  nine  o'clock  in  the  night  of 
September  25,  1891,  appellee,  returning  along  the  path  by 
the  direct  route  to  her  residence,  stepped  into  this  ditch  and 
fell;  and  for  the  injury  and  damage  alleged  to  have  been 
thereby  sustained,  recovered  in  this  action  a  judgment  be- 
low on  a  verdict  for  S2,250. 

Appellant  sought  a  new  trial  there  and  asks  for  a  reversal 
here  on  the  grounds,  among  others,  that  whatever  injury 
she  sustained  by  the  fall  is  due  to  her  own  failure  to  use 
ordinary  care  for  her  safety  and  not  to  any  negligence  of 
appellant;  that  the  fall  was  the  proximate  cause  of  only  a 
small  part  of  the  jiain,  sickness  and  disability  she  has  since 
suffered,  and  the  damages  awarded  her  are  grossly  excessive. 

Ordinarily,  where  the  proof  seems  to  us  insufficient  to  sup- 
port the  finding,  we  feel  it  due,  at  least  to  the  appellant  or 
defendant  in  error,  to  discuss  it  fully  enough  to  show  the 
reasons  for  our  conclusion.  But  where  it  appears  to  have 
fairly  made  a  question  for  the  jury,  such  a  discussion,  as  a 
rule,  is  of  little  interest  and  less  advantage  to  anybody. 
Having  considered  the  evidence  upon  these  issues  in  this 
case,  and  being  satisfied  that  upon  each  it  did  so  present 
such  a  question,  we  shall  not  refer  to  it  further  than  may 
be  necessary  in  noticing  the  other  errors  assigned. 

Of  these  the  first  is  the  refusal  of  the  following  instruction : 
"  If  the  jury  find  from  the  evidence  that  the  plaintiff  was 
guilty  of  any  negligence,  however  slight,  which  contributexl 
to  the  alleged  injury  complained  of,  then  the  jury  must  find^ 
their  verdict  for  the  defendant,  unless  the  jury  further  find 
from  the  evidence  that  the  defendant  was  g'lilty  of  negli- 
gence, which  in  comparison  with  plaintiff's,  was  gross," 
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If  from  this  the  jury  should  understand,  as  they  well 
might,  that  "  any  negligence,  however  slight,"  included  a 
degree  which  might  still  consist  with  ordinary  care,  they 
would  be  materially  misled  as  to  the  law;  and  if  they  would 
understand  by  it  a  degree  of  negligence  greater,  however 
slightly,  than  would  consist  with  ordinary  care,  the  instruc- 
tion asked  was  worse  than  useless  to  the  defendant  who  asked 
it,  being  less  favorable  to  it  than  were  those  asked  and 
given  for  the  plaintiff — all  of  which  were  to  the  effect  that 
in  that  case  the  plaintiff  would  not  be  entitled  to  recover  for 
any  degree  of  mere  negligence  on  the  part  of  the  defend- 
ant, however  gross,  comparatively  or  absolutely,  which  is 
clearly  the  law.  And  that  is  just  the  dilemma  which  must 
confront  every  instruction  that  attempts  to  invoke  the  rule 
of  comparative  negligence,  as  it  is  claimed  the  Supreme 
Court  introduced  and  for  a  long  time  maintained  it.  Counsel 
cite  no  case  in  defense  of  this  instruction  later  than  that  of  the 
Town  of  Grayville  v.  Whitaker,  85  111.  439.  We  do  not  see 
how  it  can  be  defended  against  the  reasoning  and  judgment 
in  C,  B.  &  Q.  E.  E.  Co.  v.  Johnson,  103  111.  512,  and  the  cases 
following  it.    We  think  the  instruction  was  rightly  refused. 

Two  others  asked  were  refused,  which  we  do  not  copy, 
because  of  their  length,  and  because  counsel  themselves  de- 
scribe them  as  "  instructions  which  in  substance  directed  the 
jury  that  municipal  authorities  are  vested  by  the  law  with 
a  certain  discretionary  power  in  deciding  where  street 
crossings  shall  be  put  in,  and  that  unless  such  discretion  is 
shown  to  have  been  abused,  municipalities  are  not  liable  for 
damages  resulting  wholly  from  the  absence  of  such  cross- 
ings." These  were  inapplicable  and  misleading.  By  impli- 
cation they  assumed  that  the  negligence  complained  of  was 
the  neglect  to  put  in  an  artificial  crossing  at  Fifth  street  on 
the  east  side  of  Adams.  Neither  of  the  four  counts  con- 
tained any  such  complaint.  Each  charged  the  wrong  to  be 
that  the  city  spoiled  a  safe  crossing  made  by  use,  by  cutting 
this  ditch  through  it  and  neglecting  to  cover  or  guard  it,  or 
properly  light  it  at  night;  and  all  the  evidence  offered  went 
to  sustain  the  charge  so  made. 

Vol.  LU  4 
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In  several  instructions  for  plain tiflf  touching  the  duty  of 
the  city  in  the  premises,  '*  streets  "  were  put  in  the  same  cate- 
gory with  "  sidewalks  and  crossings; "  and  it  is  said,  upon  the 
authority  of  City  of  Aurora  v.  Hilraan,  90  111.  61,  and  the 
City  of  Lacon  v.  Pago,  48  111.  499,  that  they  do  not  belong 
there,  and  that  as  the  city  had  not  constructed  a  crossing  at  i 

the  pla<5e  where  plaintiff  fell,  and  there  was  evidence  tend- 
ing to  prove  it  was  not  "  generally  "  used  as  such,  these  in- 
structions were  improper.  There  was  a  cinder  crossing  on 
Fifth  street  on  the  west  side  of  Adams,  and  it  may  well  be 
that  it  was  more  generally  used  than  the  path  in  question, 
but  there  is  no  contradiction  of  the  proof  that  there  was  a 
plain,  beaten  path  over  the  east  side  of  Adams  w^hich  was 
quite  commonly  used  as  a  crossing.  The  public,  so  far  as 
ai^pears,  did  not  complain  of  the  want  of  an  artificial  cross- 
ing there,  and  the  city  did  not  complain  of  the  use  of  the 
path  for  that  purpose.  It  would  have  been  entirely  safe  if 
let  alone,  and  being  known  to  be  so  used,  the  city  was  bound 
to  take  reasonable  or  ordinary  care  not  to  change  it  from  a 
safe  to  a  dangerous  condition.  We  think  that  for  all  the 
purposes  of  this  case  it  was  a  crossing;  and  since  the  allegar 
tion  and  proof  were  confined  to  it,  the  instruction  as  to 
*'  streets  "  if  erroneous,  could  not  have  done  any  harm.  Be- 
sides, several  of  the  instructions  for  defendant  are  to  the 
same  effect.  The  language  of  the  fifth  is  that  ^*'  while  the 
law  requires  a  municipal  corporation  to  keep  its  streets  and 
sidewalks  in  a  reasonably  safe  condition,  yet  a  person  who 
travels  over  the  streets  or  sidewalks  has  no  right,  recklessly, 
to  w^alk  into  danger."  And  that  of  the  fourth  is  "  that  the 
defects  in  the  streets  or  sidewalks  of  a  city,  to  make  the  • 
corporation  liable,  must  be  of  such  a  nature,"  etc.  So  of  the 
eighth.  A  party  can  not  assign  for  error  an  error  in  an 
instruction  which  he  has  himself  induced  the  court  to  com- 
mit, substantially,  in  another.  Calumet  Iron  &  Steel  Co.  v. 
Martin,  115  111.  366-7;  Northern  Line  Packet  Co.  v.  Binin- 
ger,  70  111.  575. 

If,  as  above  said,  the  "  path  "  may  properly  be  regarded 
as  a  crossing,  it  disposes  of  the  objection  to  the  seventh  in- 
struction for  plaintiff. 
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On  her  direct  examination  she  was  asked :  "  What  were 
you  receiving  for  your  work  while  you  worked?"  and  an- 
swered :  "  I  received  fifty  cents  a  day  while  I  was  working 
for  the  Misses  Hinton.  I  had  made  arrangements  to  go 
into  business  in  Roodhouse  for  myself,  by  which  I<;ould  have 
made  $2.50  per  day  for  my  work.*'  This  last  statement  was 
objected  to,  and  the  court  was  asked  to  rule  it  out,  but 
refused,  and  exception  was  taken.  The  next  question  was : 
*'  You  may  state  what  you  could  have  earned  if  it  had  not 
been  for  this  accident;"  and  answered:  "I  could  have 
earned  $3.50  per  day,". to  which  no  objection  was  made. 
To  the  next  question,  "  Have  you  been  able  to  earn  any- 
thing since  ? "  she  answered,  "  No,  sir." 

The  record  of  her  cross-examination  is  as  follows :  "  Tell 
this  jury  how  you  were  going  to  earn  this  $2.50  a  day  ?  A. 
By  dress-making.  Q.  Did  you  ever  earn  $2.50  a  day  at 
dress-making  ?  A.  Yes,  sir.  Q.  Where  at  ?  A.  In  Rood- 
house.  Q.  How  much  did  you  get  when  you  worked  by 
the  day  ?  A.  Fifty  cents.  Q.  You  say  you  earned  more 
at  Roodhouse  ?  A,  Yes,  sir.  Q.  Why  did  you  come  down 
to  work  for  fifty  cents  ?  A.  That  was  because  I  was  called 
home  at  thei;ime  my  sister  got  married.  Q.  And  you  con- 
tinued to  work  for  fifty  cents  a  day  when  you  could  make 
82.50  a  day  ?  A.  Yes,  sir.  I  was  not  ready  to  go  into  busi- 
ness for  myself." 

The  special  damages  claimed  in  the  declaration  covered 
only  the  hindrance  to  her  business  and  expenses  incurred  to 
be  cured.  What  she  would  have  made  by  the  special 
arrangement  referred  to  in  her  statement  was,  therefore,  not 
properly  admissible  under  the  pleadings,  nor  was  her  esti- 
mate or  opinion  of  what  she  would  or  could  have  so 
earned.  It  should  have  been  ruled  out  on  the  objection 
made.  City  of  Chicago  v.  O'Brennan,  65  111.  160.  But  it 
was  "  necessary  to  inquire  into  the  ability  and  capability 
to  labor  or  carry  on  business  prior  to  the  injury,  for 
it  is  manifest  that  what  would  be  compensation  would  be 
greatly  in  excess  of  what  another  should  recover,  and  in- 
adequate to  compensate  still  another,"  as  was  said  by  the 
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Sapreme  Court  in  City  of  Joliet  v.  Conway,  119  111.  402. 
To  show  her  '^  ability  and  capability  to  labor  and  carry 
on  business."  in  order  to  ascertain  what  would  be  a  fair 
compensation  for  its  prevention,  is  to  show  the  reason- 
able value  of  her  labor  in  such  business.  When  it  is  of  a  kind 
that  is  paid  for  in  wages,  the  usual  amount  per  day,  week  or 
month  is  easily  ascertainable  as  a  &ct;  but  in  other  cases  it 
is  matter  of  opinion,  and  therefore  opinion  is  as  competent 
evidence  in  such  cases  as  is  knowledge  in  the  others.  This 
statement  objected  to  was  not  responsive  to  the  question, 
and  also  was  incompetent,  not  because  it  was  an  opinion  as 
to  what  she  could  have  made,  but  because  it  was  what  she 
could  have  made  by  special  arrangement  to  go  into  business 
for  herself,  the  loss  of  which  would  be  special  damage,  not 
alleged  in  the  declaration.  But  the  next  question  was  with- 
out reference  to  any  special  arrangement.  How  much  could 
vou  have  earned  if  it  had  not  been  for  the  accident  ?  and  the 
answer  was  the  same  —  $2.50  per  day.  No  objection  was 
made  to  this  question  or  answer.  Counsel  accepted  it  and 
cross-examined  upon  it  as  general  and  competent,  without 
any  inquiry  as  to  the  special  arrangement,  what  it  was, 
whether  partnership  or  not,  how  much  capital  it  required 
and  how  much  she  had,  or  anything  else  in  relation  to  it. 
This  may  be  considered  as  an  abandonment  of  the  objection, 
since  the  statement  complained  of  was  the  same  as  the  an- 
swer which  was  received  without  objection,  and  could  do  no 
more  harm.  !Nor  do  we  think  that  the  jury  could  have  been 
influenced  by  either.  The  fact  she  stated  was  that  she 
worked  by  the  day  and  got  fifty  cents  for  it,  while  her  opin- 
ion was  that  if  she  had  gone  into  business  for  herself,  with 
the  necessary  capitsU  and  ability  to  conduct  it,  without  any 
experience,  she  could  have  made  out  of  that  capital,  labor 
and  ability  as  much  as  $2.50  per  day;  but  she  was  called 
home  by  the  marriage  of  her  sister,  and  was  not  ready  to  gp 
into  business  for  herself,  whether  because  of  her  injury,  or 
for  want  of  the  necessary  capital,  or  for  what  other  reason, 
if  any,  does  not  appear.  It  is  not  to  be  presumed  that  such 
an  opinion,  of  a  party  to  the  suit,  in  her  own  interest^  •ould 
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have  had  any  weight  with  the  jury  as  against  the  fact  that 
in  her  actual  business  she  received  only  fifty  cents  a  day. 

Dr.  Lang  treated  appellee  professionjilly,  and  testified  on 
lier  behalf  to  some  facts  he  claimed  to  have  observed,  and 
upon  some  other  points  as  an  expert.  Appellant  offered  to 
prove  by  him,  that  he  had  been  sued  for  malpractice,  and 
adjudged  guilty;  and  also,  by  Dr.  King,  that  his  profes- 
sional standing  was  not  very  good;  all  of  which,  on  objec- 
tion made,  the  court  excluded. 

That  he  was  competent  to  testify  as  an  expert,  was  estab- 
lished by  proof  that  he  was  a  graduate  in  medicine,  and  had 
actively  pursued  its  practice  for  fifteen  years.  The  evidence 
offered  would  have  had  no  tendency  to  impeach  his  verac- 
ity or  his  memory,  and  we  know  of  no  rule  under  which  the 
mere  weight  of  an  expert's  testimony  can  be  affected,  one 
way  or  the  other,  by  proof  of  his  general  reputation  for 
skill  or  judgment,  or  knowledge  in  his  art  or  profession. 
That  can  be  done  only  by  dealing  directly  with  the  particu- 
lar opinions  and  statements  in  question. 

The  court  was  asked  to  order  the  plaintiff  to  submit  to  an 
examination  by  a  physician,  under  proper  restrictions,  but 
refused.  This  ruling  was  proper.  "The  court  had  no 
])Owcr  to  make  or  enforce  such  an  order."  Parker  v.  En- 
slow,  102  111.  279;  C.  &  E.  I.  K.  B.  Co.  v.  Holland,  18  App. 
422-3. 

Lastly,  it  is  urged  that  the  verdict  should  have  been  set 
aside,  for  alleged  misconduct  of  a  juror,  in  associating  with 
the  plaintiff  during  the  progress  of  the  trial.  The  alleged 
association  consisted  in  his  walking  with  her  on  one  occa- 
sion, a  part  of  the  way,  being  a  short  distance — from  the 
court  house  to  their  common  boarding  place.  Unexplained, 
this  might  have  been  regarded  as  a  serious  matter.  The 
aiHdavits  filed  in  support  of,  and  opposition  to  the  motion, 
f hUv  disclose  the  circumstances,  and  in  our  opinion  relieve 
it  of  all  suspicion  of  wrong  in  its  purpose,  or  injury  in  its 
effect.    It  would  be  useless  to  go  into  the  details. 

Seeing  no  material  error  in  the  record,  the  judgment  will 
be  allirmcd. 
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ii£ii!f  Frank  X.  Schattgen  t.  Adolph  Holnback. 

1.  Malicious  Prosecution— 3fa/icc  and  Want  of  Probable  Cause 
a  Question  for  the  Juiif. — In  actions  for  malicious  prosecution  the  fact 
uf  the  exLsts?nce  of  malice,  and  the  want  of  probable  cause,  are  ques- 
tions for  the  jury  to  determine  from  the  evidence. 

3.  Impeachment  op  Witnesses— fVoper  Form  of  Examinatioiu— 
The  proper  examination  on  this  subject  has  been  reduced  to  a  formula, 
well  known  to  experienced  la^vyers.  First,  do  you  know  (not  state  if 
you  know)  the  general  re)xitation  of  the  party  in  respect  to  the  partic- 
ular quality  or  conduct  in  question;  and  then,  in  case  of  an  affirmative 
answer,  what  is  tliat  reputation,  good  or  bad. 

3.  Criminal  Prosecution— 5M^cie??cy  of  the  Complaint— A  com- 
plaint in  a  prosecution  for  a  criminal  offense,  which  states  the  offense  in 
the  language  of  the  statute,  is  sufficient. 

Memorandnm. — Malicious  prosecution.  Error  to  the  Circuit  Court  of 
Jersey  County;  the  Hon.  Cyrus  Epler,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1898,  and  affirmed.  Opinion  filed  October 
*28,  1898. 

The  opinion  states  the  case. 

Brief  foe  Plaintiff  in  Error,  J.  S.  Carb  an7>  H.  W.  Poguf.. 

Attorneys. 

The  policy  of  the  law  is  rather  to  encourage  the  prosecu- 
tion of  criminals  alleged  to  be  guilty  of  grave  offenses;  but 
if  the  prosecuting  witness  is  to  be  mulcted  in  damages  for 
tan  honest  error  in  judgment,  few  prudent  men  would  run 
the  hazard  of  instituting  a  criminal  prosecution.  It  is  suf- 
ficient if  there  is  probable  cause,  whether  the  accused  is  in 
fact  guilty  or  not.    Ames  v.  Snider,  69  111.  377. 

Brief   fob    Defendant  in  Error,  T.  F  .  Febns  and  O.   B. 

Hamilton,  ArroRNEYg. 

"  The  rule  for  granting  a  new  trial  on  the  ground  of  ex- 
cessive damages  in  actions  for  malicious  prosecution  is  well 
settled.  To  justify  the  exercise  of  this  power  the  damages 
must  be  flagrant,  outrageous  and  extravagant,  evincing  in- 
temperance, passion,  partiality,  or  corruption  on  the  part  of 
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the  jury."  Newell  on  Malicious  Prosecution,  p.  545,  Sec.  38; 
Walker  v.  Martin,  43  111.  508;  Chapman  v.  Cawrey,  50  III. 
512;  Montross  v.  Bradsby,  68  111.  185;  Hirsch  v.  Feeney,  83 
111.  548;  Roy  v.  Goings,  112  111.  656. 

Where  a  defendant  demurs  to  a  declaration,  and  after  his 
demurrer  is  overruled,  pleads  over,  he  will  be  precluded 
from  insisting  upon  a  motion  in  arrest  of  judgment  for  in- 
sufficiency of  the  declaration.  Quincy  Coal  Co.  v.  Hood, 
Adm'r,  77  111.  68;  Independent  Order  of  M.  A.  v.  Paine,  23 
App.  171;  S.  C,  122  111.  625;  School  Directors  v.  Kimrael, 
31  App.  537;  Chicago  &  E.  I.  R.  R.  Co.  v.  Hines,  132  111. 
161;  Shreffler  v.  NadelhoflFer,  133  111.  536;  Ambler  v.  Whip- 
ple, 139  111.  311. 

An  action  for  malicious  prosecution  will  lie  for  instituting 
a  criminal  prosecution  on  a  complaint  which  does  not  show 
an  offense  committed.  Newell  on  Malicious  Prosecution, 
page  29,  §  21,  (2),  §  22,  (1)  (2);  2  Greenleaf  on  Evidence, 
§449,(13th  Ed.);  Bishop  on  Non  Contract  Law,  §  228;  14  Am. 
^nd  Eng.  Enc.  of  Law,  page  58,  notes  (2)  (3);  Shaul  v.  Brown, 
28  Iowa,  37;  4  Am.  Rep.  151;  Dennis  v.  Ryan,  65  N.  Y. 
385;  22  Am.  Rep.  635. 

Mr.  Justice  Pleasants  delivebed  the  opinion  op  the 
Court. 

Action  on  the  case  for  malicious  prosecution.  Verdict  for 
plaintiff  for  $1,050.  New  trial  and  arrest  of  judgment  re- 
fused, and  judgment  entered  on  the  verdict.  Defendant 
prosecutes  this  writ  of  error. 

The  parties  were  butchers,  kept  rival  meat  shops  in  Jer- 
sey ville  for  many  years  and  were  not  on  friendly  terms. 

The  declaration  contained  two  counts;  one  on  a  complaint 
against  plaintiff  by  defendant  before  a  justice  of  the  peace 
under  section  7  of  the  criminal  code,  for  selling  diseased 
meat,  which  was  dismissed  by  the  state's  attorney,  and  the 
other  on  an  information  in  the  County  Court,  upon  affidavit 
of  the  defendant,  charging  plaintiff  and  George  Holnback 
with  unlawfully  selling,  offering  for  sale  and  keeping  for 
sale  the  flesh  of  a  diseased  steer^  upon  which  the  defendants 
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therein  were  tried  by  jury  and  acquitted.  A  demurrer,  gen- 
eral and  special,  to  the  whole  declaration  and  to  each  count 
thereof,  was  sustained  as  to  the  first,  but  overruled  as  to  the 
other.  To  the  plea  first  filed  to  the  second  count  a  demur- 
rer was  also  sustained,  whereupon  the  defendant  got  leave 
and  filed  the  general  issue,  upon  which  the  trial  was  had. 

Defendant  contested  the  allegations  of  malice  and  the 
want  of  probable  cause,  set  up  by  way  of  defense;  that  he 
had  f uUy  and  fairly  stated  to  counsel  the  facts  and  evidence 
on  which  he  proceeded  and  followed  their  advice  and  direc- 
tion in  respect  to  the  prosecution,  and  attempted  to  impeach 
the  character  of  plaintiff  as  a  butcher. 

These  were  all  questions  of  fact,  upon  each  of  which  we 
think  there  was  evidence  clearly  sufficient  to  support  the 
verdict.  Unless  there  was  some  error  on  the  part  of  the 
court,  materially  contributing  to  produce  that  result,  it 
should  be  held  conclusive. 

Error  was  assigned  upon  the  giving  and  refusal  of  instruc- 
tions but  was  not  urged  in  argument  here.  Counsel  simply 
say  that  the  two  refused  instructions  asked  for  the  defendant 
should  have  been  given.  They  are  in  effect  the  same,  and 
their  substance  was  fairly  given  both  in  the  first  for  defend- 
ant, and  sixth  for  plaintiff. 

Those  insisted  on,  relate  to  the  exclusion  and  admission 
of  evidence  offered  as  to  the  plaintiff's  character  and  to  the 
ruling  on  the  motion  in  arrest  of  judgment. 

If  it  was  allowable,  under  the  authority  of  Israel  v.  Brooks, 
23  111.  675,  either  in  mitigation  of  damages  or  as  "  good 
ground  for  augmenting  a  suspicion  against  him,"  to  prove 
specific  acts  of  plaintiff  in  violation  of  the  statute,  other  than 
that  for  which  he  had  been  prosecuted,  we  apprehend  the 
proof  must  be  such  as  would  be  competent  in  a  prosecution 
directly  for  such  act.  Therefore  the  statement  of  the  wit- 
ness Milem,  that  Emeline  Decker  had  told  him  plaintiff 
bought  of  Mr.  Fall,  a  cow  or  steer  that  was  crippled,  Avhich 
was  the  nearest  approach  to  any  such  act  alluded  to  in  all 
the  testimony,  was  not  evidence.  Hearsay  is  not  competent; 
nor  was  the  purchase  of  a  crippled  food-animal,  had  it  been 
properly  proved,  necessarily  within  the  statute. 
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Tlio  only  other  way  of  impeaching  plaintiff's  character 
that  we  know  of  was  to  prove  that  his  general  reputation 
in  the  neighborhood  where  he  did  business,  with  reference 
to  offenses  substantially  like  or  of  the  same  character  with 
the  one  in  question,  was  bad. 

That  section  of  the  statute  which  defines  this  offense  em- 
braces others  also.  They  all  relate  to  substances  intended 
for  food,  or  to  candy  or  other  confection.  This  offense  is 
defined  or  described  as  follows:  "Whoever  «  ♦  * 
shall  sell  or  offer  to  sell  or  keeps  for  sale  any  flesh  of  any 
diseased  animal  *  *  *  shall  be  confined,"  etc.  In  the 
others,  which  are  the  adulteration  of  those  substances  for 
the  purpose  of  sale,  or  the  selling,  offering  or  keeping  for 
sale  such  adulterations,  and  all  of  which  precede  this,  the 
scienter^  in  terms,  is  clearly  included  as  an  essential  element. 
If  not  in  this  also,  we  hold  it  to  be  clearly  implied.  This 
was  admitted  by  the  information  here  in  question  by  the 
allegation  that  the  act  charged  was  "unlawfully"  commit- 
ted, as  well  as  "contrary  to  the  form  of  the  statute,"  etc. 

A  very  large  proportion  of  the  questions  of  defendant  as 
to  plaintiff's  reputation  were  excluded,  and  a  like  proportion 
of  the  answers  to  such  as  were  not,  were  stricken  out.  These 
questions  called  for  "  his  reputation,"  without  regard  to  its 
extent;  or  for  his  reputation  or  general  reputation  "as  a 
butcher,"  without  indicating  for  Avhat — skill,  promptness, 
fairness,  or  selling  diseased  meat;  or  for  selling  "  diseased 
or  had  meat; "  or  "  as  to  the  character  of  stock  he  killed  for 
sale,"  without  specification  or  limitation  as  to  that  charac- 
ter; or  for  ^^huying  or  selling  diseased  animals^^  without 
regard  to  the  purpose  or  sdenier.  or  to  the  buying  or  selling 
of  the  flesh  of  the  animals  as  distinguished  from  the  animal. 
Food  animals,  like  others,  are  subject  to  diseases  that  are 
curable,  and  a  butcher  may  laAvfuUy  buy  to  cure,  or  sell  to 
te  cured.  The  buying,  selling  or  slaughtering  of  diseased 
animals  is  not  unlawful  and  may  be  commendable.  What 
the  statute  denounces,  is  the  selling,  or  offering,  or  keeping 
for  sale,  and  to  bo  used  as  food,  the  flesh  of  animals  diseased 
when  slaughtered.  The  diseased  steer  may  lawfully  be 
bought  or  sold  for  its  hide,  or  the  hog  for  its  grease. 
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The  proper  examination  on  this  subject  has  been  reduced 
to  a  formula  well  known  to  exi)erienced  lawyers.  First,  do 
you  know  (not  state  if  you  know)  the  general  reputation  of 
the  party  in  resj^ect  to  the  particular  quality  or  conduct  in 
question;  and  then,  in  case  of  an  affirmative  answer,  what 
is  that  reputation — ^good  or  bad  i  In  this  case  the  formula 
seems  to  have  been  avoided  with  what  almost  seems  like 
studied  pertinacity,  and  we  think  the  court  properly  disal- 
lowed the  questions. 

Of  the  examples  presented  by  counsel  in  the  abstract  and 
brief  for  plaintiff  in  error,  pp.  83-7,  which  are  all  that  are 
presented,  there  is  but  one  that  is  not  objectionable  for  one 
or  another  of  the  reasons  here  indicated,  and  that  one  was 
not  objected  to.  But  the  answer  to  the  second  question — was 
it  good  or  bad? — was,  "I  have  heard  rumors  to  that  effect;" 
which  the  court  properly  ordered  to  be  stricken  out.  Upon 
further  examination  that  witness  (McReynolds)  was  asked, 
'*  What  effect  ?  Is  that  reputation  good  or  bad  ? "  And  an- 
swered, "Well,  I  would  not  consider  it  lirst-class."  On 
cross-examination  he  said :  "  I  don't  know  that  I  can  tell  a 
person  from  whom  I  heard  it.  What  was  said  was  more  of 
his  selling  a  poor  quality  of  meat.  It  pertained  more  to 
that;  it  was  the  character  of  the  beef  killed  generally." 
Both  of  these  answers  are  in  the  record,  and  together  w^ere 
about  all  that  was  shown  as  to  his  reputation  for  selling 
"  diseased  "  meat.  The  other  witnesses  said  it  was  for  sell- 
ing "  bad  meat " — evidently  referring  to  its  quality  as  poor, 
tough  or  the  like,  but  not  meaning  that  it  was  flesh  of  a  dis- 
eased animal.     Such  testimony  was  properly  stricken  out. 

Against  the  little  impeaching  evidence  introduced,  the 
plaintiff  rebutting,  called  quite  a  number  of  prominent  citi- 
zens of  Jersey ville  who  had  known  him  for  many  yeai^s  and 
never  heard  a  word  unfavorable  to  his  reputation  in  the 
respect  in  question.  On  this  jK^int  plaintiff  in  error  has  no 
substantial  ground  for  complaint  of  the  court  or  jury. 

It  is  said  that  neither  the  affidavit  nor  the  information 
based  upon  it  set  forth  any  offense,  and  hence  there  was  no 
case  of  which  the  County  Court  could  take  jurisdiction;  that 
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upon  that  information  there  could  be  no  valid  prosecution, 
malicious  or  other,  and  therefore  the  count  u]X)n  those  pro- 
ceedings set  forth  no  legal  cause  of  action.  Upon  that 
proposition  it  is  claimed  that  the  motion  in  arrest  of  judg- 
ment should  have  been  sustained. 

The  language  employed  in  tbe  affidavit  and  information 
to  describe  the  supposed  offense,  is  precisely  that  used  for 
the  same  purpose  in  the  statute,  except  that  the  act  there 
described  is  alleged  to  have  been  committed  "  unlawfully  " 
— which  certainly  does  not  impair  its  legal  effect;  and  the 
same  code  declares  that  "everv  indictment  or  accusation  of 
the  grand  jury  shall  be  deemed  sufficiently  technical  and 
correct,  which  states  the  offense  in  the  terms  and  language 
of  the  statutes  creating  the  offense."  R.  S.,  Ch.  38,  Div.  11, 
Sec.  6.  Nothing  more  can  be  required  of  an  information  by 
the  state's  attorney. 

"Without  conceding  the  insufficiency  of  the  information, 
we  observe  that  the  defendant  is  precluded  from  insisting  on 
a  motion  in*  arrest,  because  he  first  demurred,  and  after  it 
was  overruled,  pleaded  the  general  issue.  This  rule  is  well 
settled.  Quincy  Coal  Co.  v.  Hoo<l,  77  111.  Q^S\  I.  O.  of  M.  A. 
v.  Paine,  122  HI.  625;  C.  &  I.  It.  R.  Co.  v.  Ilines,  132  111. 
161  (overruling  the  dictum  in  Stevens  v.  Coj)e  in  109  111. 
346);  Schreffler  v.  Nadelhoffer,  133  111.  536. 

There  was  evidence  strongly  tending  to  show  actual  mal- 
ice in  the  criminal  prosecution  on  the  part  of  the  plaintiff  in 
error,  and  the  actual  damage  shown  was  sufficient,  in  view 
of  that  fact,  to  warrant  the  amount  assessed.  Judgment 
affirmed. 


Hiram  Bowsher  et  ah  v.  Marilla  A.  Porter,  Adminis- 
tratrix. 

1.  Promissory  Notes — Payments,  Receipts,  etc, — In  an  action  \x\Km 
a  promissory  note  by  an  adrainistratrix,  the  defendant  produced  a  receipt 
dated  March  80,  1881,  in  which  it  was  stated  that  the  deceased  had 
received  a  Biim  of  money  of  him  to  be  credited  on  a  note  held  against 
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him  for  $350.  The  date  of  the  note  was  not  given.  The  receipt  did  not 
describe  the  note  in  suit,  and  therefore  it  was  incumbent  upon  the 
defense  to  show  the  note  sued  on  was  intended. 

Memorandnm. — Assumpsit  on  a  promissory  note.  Appeal  from  the 
Circuit  Court  of  De  Witt  County;  the  Hon.  Cyrus  Epler,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1893,  and  affirmed.  Opinion 
filed  October  38,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

R.  A.  Lemon,  attorney  for  appellants. 

S.  K.  Carter,  attorney  for  appellee. 

Mr.  Justice  Wall  delivkred  thS  opinion  of  the  Court. 

Appellee,  as  administratrix  of  John  A.  Porter,  deceased, 
brought  suit  in  assumpsit  upon  a  promissory  note  dated 
January  1,  IS 76,  for  $260,  payable  to  the  deceased  and  signed 
by  Hiram  Bowsher  and  John  M.  Porter.  The  issues  were 
submitted  to  the  court,  a  jury  being  waived.  The  finding 
was  for  the  plaintiff  and  judgment  followed,  from  which  the 
present  appeal  is  prosecuted. 

The  sole  question  is  whether  the  note  is  subject  to  a 
credit  of  $350. 

The  defendants  produced  a  receipt  dated  March  30,  1881, 
in  which  it  was  stated  that  the  deceased  had  received  that 
sum  of  money  of  said  Hiram  BoAvsher  to  be  credited  on  a  note 
held  against  him  for  $250.  The  date  of  the  note  was  not 
given. 

The  defendant  attempted  to  show  that  it  was  intended  to 
pay  and  credit  this  money  on  the  note  in  suit. 

The  receipt  did  not  describe  this  note  and  therefore  it  was 
incumbent  upon  the  defense  to  show  this  note  was  intended. 

We  have  carefully  read  the  evidence  aS  it  appears  in  the 
record,  and  we  are  entirely  satisfied  with  the  conclusion 
reached  by  the  trial  court. 

It  is  not  deemed  necessary  to  state  the  evidence  in  detail 
or  to  notice  the   arguments  of  counsel  upon  the  various 
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points  which  they  have  thought  proper  to  discuss.  TVere 
the  evidence  less  satisfactory  than  it  is,  we  should  be  unable, 
under  the  well  settled  rules,  to  reverse  the  finding.  The 
judgment  is  affirmed. 


Joseph  H.  Thompson  t.  Milas  Alkire. 

1.  Vkndoh  and  Vbndee— BeZie/  no  Reason  for  Non-performance. — 
The  mere  fact  that  the  vendor  was  induced  to  believe  the  vendee  would 
not  perform  his  part  of  the  contract  is  no  reason  for  non-performance 
bv  the  vendor. 

3.  Vender  and  Vendee— JKr/wifobZe  Estoppel. — ^Where  a  vendee  has 
8o  acted  as  to  induce  a  belief  in  the  miad  of  a  reasonable  person  that  the 
contract  would  be  broken,  and  the  vendor  changes  his  position  upon  the 
strength  of  such  belief,  a  court  of  equity  upon  a  bill  for  specific  perform- 
ance by  the  vendee  might  bar  the  desired  relief,  and  possibly  in  a 
court  of  law  there  might  be  a  defense  on  the  ground  of  estoppel. 

Memorandlun. — Action  on  a  contract  to  convey  real  estate.  Appeal 
from  the  Circuit  CJourt  of  Vermilion  County;  the  Hon.  Ferdinand 
BooKWALTER,  Judge,  presiding.  Heard  in  this  court  at  the  May  term, 
1893,  and  affirmed.    G^inion  filed  October  28,  1893. 

E.  WiNTEB  and  E.  E.  E.  Kimbbouoh,  attorneys  for  appel- 
lant. 

Calhoun,  Steelt  &  Jones,  attorneys  for  appellee. 

Mb.  Justice  W-m.l  delivered  the  opinion  of  the  Coukt. 

Appellee  recovered  a  judgment  against  appellant  for  $250 
damages  for  failing  to  convey  real  estate  in  pursuance  of  a 
contract  in  writing. 

As  stated  in  the  brief  of  appellant  the  principal  conten- 
tion on  the  evidcaco  is  as  to  the  value  of  the  land  on  March 
1,  1892. 

Upon  this  point  the  evidence  was  conflicting,  but  there  is 
no  reason  for  our  interference.  There  is  abundant  proof  to 
sustain  the  verdict,  and  there  is  nothing  to  induce  the  belief 
that  the  jurj'^  failed  to  give  proi)er  weight  to  any  of  the  testi- 
mony. 
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It  was  their  province  to  recopcile  the  evidence  if  possible, 
and  if  not,  to  determine  as  best  they  could  what  was  the  fair 
value  of  the  land. 

It  is  not  at  all  probable  that  another  jury  could  reach  a 
more  accurate  conclusion. 

It  is  objected  that  the  court  refused  to  permit  defendant 
to  prove  that  the  land  contained  ninety-two  acres  for  the 
purpose  of  showing  that  the  tender  was  insufficient. 

The  written  contract  describes  the  land  as  containing 
eighty  acres,  more  or  less — ^and  according  to  plaintiff's  testi- 
mony, not  denied  by  defendant,  at  the  time  of  the  trade  the 
defendant  told  him  the  tract  contained  eighty-seven  and  one- 
half  acres.  The  tender  was  made  on  the  basis  of  ninety 
acres,  the  real  quantity  being  unknown,  and  was  not  objected 
to  because  insufficient  in  amount. 

We  tliink  the  court  properly  excluded  the  offered  proof* 

It  is  urged  that  by  the  fourth  instruction  given  for  plaint- 
iff the  jury  were  advised  to  add  up  the  estimates  given  by 
the  different  witnesses  and  divide  the  gross  SUm  by  the 
number  of  witnesses.  The  instruction  does  not  bear  such 
construction  and  it  is  not  to  be  presumed  the  jury  so  under- 
stood it. 

It  is  also  urged  as  error  that  the  court  refused  the  follow- 
ing instruction : 

"  The  court  instructs  you,  that  if  one  party  to  an  executory 
contract  induces  the  other  to  believe,  by  his  acts  and  pro- 
ceedings subsequent  to  the  execution  of  the  contract,  that  he 
does  not  intend  to  perform  the  contract,  the  other  party  has 
a  right  to  consider  the  contract  at  an  end;  and  in  this  case, 
if  the  jury  believe,  from  the  evidence,  that  the  plaintiff  in 
this  case,  by  his  acts  and  proceedings,  so  induced  the  defend- 
ant to  believe  that  he,  plaintiff,  did  not  intend  to  perform 
his  part  of  the  contract,  then,  and  in  that  case,  he  can  not 
recover  in  this  case." 

The  mere  fact  that  the  vendor  was  induced  to  believe  the 
vendee  would  not  perform,  was  no  reason  for  non-performance 
by  the  vendor.  Had  the  vendee  so  acted  as  to  induce  a  belief 
in  the  mind  of  a  reasonable  person  that  the  contract  would 
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"be  broken,  and  had  the  vendor  changed  his  position  upon  the 
strength  of  such  belief,  so  reasonably  induced,  another  ques- 
tion would  arise,  and  in  a  court  of  equity  upon  a  bill  for 
specific  performance  by  the  vendee,  such  a  state  of  facts  might 
bar  the  desired  relief,  and  possibly  in  a  court  of  law  there 
might  be  a  defense  on  the  ground  of  estoppel.  This  we 
need  not  determine.  The  hypothesis  of  the  instruction  was 
clearly  insufficient,  and  the  court  properly  refused  it.  We 
find  no  substantial  error  and  the  judgment  will  be  affirmed. 


Nathaniel  N.  Winslow  v.  Grant  Covert. 

1.  Evidence — In  Chief  and  upon  Rebuttal, — ^Where  a  witness  upon 
his  cross-examination  explicitly  denies  certain  matters,  he  can  not  be 
again  called  upon  to  testify  to  the  same  matters  in  rebuttaL 

Memorandam.— Assumpsit.  Appeal  from  the  County  Court  of  McLean 
County;  the  Hon.  C.  D.  Myers,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1893,  and  affirmed.    Opinion  filed  October  28,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Kerrick,  Lucas  &  Spencek,  attorneys  for  appellant. 

N.  W.  Brandican  and  Lillard  &  Williams,  attorneys  for 
appellee. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  judgment  of  $50.03  for  wages. 

The  defense  was  that  the  employment  was  for  a  si)ecific 
term,  and  that,  without  sufficient  excuse,  the  plaintiff  quit 
work  before  the  expiration  of  the  term.  The  plaintiff  denied 
that  the  contract  was  for  a  definite  period,  but  insisted  that 
even  if  it  was,  the  defendant,  by  failing  to  comply  with  the 
conditions  binding  upon  him,  released  the  plaintiff  from  work- 
ing the  whole  time. 

The  case  turned  upon  the  questions  of  fact  thus  presented. 
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There  was  such  conflict  in  the  evidence  as  is  often  seen  in 
cases  of  this  sort  and  the  jury  were  compelled  to  settle  it  as 
best  they  could.  We  are  impressed  with  the  belief  that  the 
solution  reached  is  probably  the  true  one — but  whether  so 
or  not,  it  must  be  so  regarded,  for  in  view  of  the  evidence 
as  it  appears  in  the  record  we  can  not  interfere. 

The  objections  now  urged  as  to  the  ruling  of  the  court  in 
admitting  and  rejecting  evidence  seem  to  be  without  merit. 
It  does  not  appear  that  anything  important  and  relevant 
was  excluded,  or  that  anything  important  and  irrelevant  was 
admitted.  We  do  not  care  to  consider  and  discuss  all  the 
items  in  detail.  We  have  carefully  examined  them  all  and 
find  no  error  of  consequence  therein.  Perhaps  the  matter 
most  deserving  of  notice,  is  in  respect  to  the  examination  of 
the  defendant  when  he  was  recalled  to  rebut  the  evidence 
of  the  three  witnesses  who  were  on  the  jury  in  the  trial 
before  the  justice  of  the  peace. 

The  court  refused  to  allow  him  to  answer  the  questions 
put  to  him  and  was  justified  in  so  doing  by  the  fact  that,  on 
his  cross-examination  when  previously  testifying,  he  had  gone 
quite  fully  over  the  whole  ground  and  had  explicitly  denied 
the  matters  which  those  jurors  were  called  to  prove.  Hence, 
there  was  no  occasion  for  him  to  testify  again  to  the  same 
matters.  His  statement  thereon  was  already  before  the  jury. 
A  repetition  was  neither  necessary  nor  proper. 

We  have  carefully  read  his  testimony  from  the  record 
and  are  satisfied  his  rights  were  not  prejudiced  by  this  action 
of  the  court. 

As  to  the  instructions  the  appellant  makes  some  complaint, 
but  we  think  without  sufficient  cause.  When  the  whole 
series  is  read  and  considered  it  will  be  seen  that  the  atten- 
tion of  the  jury  was  fairly  called  to  the  real  issues  and  that 
the  rules  of  law  applicable  were  stated  with  sufficient  clear- 
ness and  accuracy. 

The  jury  were  not  misled  by  the  rulings  or  instructions  of 
the  court,  and  as  it  is  to  be  presumed  that  they  fairly  weighed 
the  testimony,  their  conclusion  will  not  be  disturbed.  The 
judgment  is  affirmed. 
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Illinois  Central  Railroad  Company  r.  Robert  H.  Murphy. 

1.  Neouoence — Speed  of  Trains  in  Incorporated  Toumft. — ^It  is  neg- 
ligence in  a  railroad  company  to  run  its  trains  into  a  station  in  an  in- 
corporated city  at  a  speed  in  excess  of  that  fixed  by  the  ordinances  of 
that  city. 

2.  Instructions — Rules  of  EaUroad  Companies. — It  is  error  for  the 
court  to  leave  it  to  a  jury  to  say  whether  the  rules  of  a  railroad  com- 
pany are  applicable  to  a  certain  train.  The  application  of  8uch  rules  is  a 
matter  of  construction  for  the  court. 

Memorandnm. — Action  for  injuries.  Appeal  from  the  Circuit  Court 
of  Champaign  County;  the  Hofu  Francis  M.  Wright.  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1803.  Reversed  and  remanded. 
Opinion  filed  October  28,  1893. 

The  opinion  states  the  case. 

Plaintiff's  instruction  cutsigned  for  error : 

The  jury  are  instructed  that  you  are  to  determine  from  all  the  facts 
and  circumstances  in  evidence  in  this  case,  whether  or  not  the  special 
order  given  plaintiff  by  defendant,  suspended,  abrogated,  or  superseded 
the  general  rules  of  the  company;  but  in  no  case  would  the  rule  requir- 
ing of  tiie  plaintiff  the  exercise  of  due  care  be  suspended  or  abrogated. 

WoLFB  &  Stoker,  attorneys  for  appellant. 

Gere  &  Philbriok,  attorneys  for  appellee. 

Mr.  fTusncE  Wall  delivered  the  opinion  of  the  Court. 

The  plaintiff  below  recovered  a  judgment  against  the  de- 
fendant below  on  account  of  injuries  sustained  by  tlie 
plaintiff  while  engaged  in  the  capacity  of  an  engineer  on 
defendant's  road. 

The  plaintiff  was  pulling  a  special  freight  train,  having  a 
special  time  table,  and  ran  into  a  construction  train.  Con- 
ceding that  the  men  in  charge  of  the  construction  train  were 
not  fellow-servants  of  the  plaintiff,  and  that  they  were  neg- 
ligent in  not  having  given  more  notice  than  was  proved  of 
their  presence  on  the  track,  the  vital  question  of  fact  was 
whether  the  plaintiff  had  exercised  due  care,  and  if  not, 
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whether  this  contribated  so  materiallj  to  the  result  that  it 
shoold  bar  a  recovery. 

The  plaintiff's  train  was  going  north  and  the  construc- 
tion train  was  in  a  cnrre  jnst  north  of  the  limits  of  Cobden 
station.  The  latter  train  was  not  visible,  because  of  the 
curve,  until  just  before  the  collision. 

It  appears  that  the  plaintiff  ran  into  the  station  at  the 
rate  of  twenty^five  miles  per  hour;  that  the  rate  fixed  by  the 
village  ordinance  was  ten  miles  per  hour,  and  that  this  rate 
of  speed  was  so  noted  on  the  regular  time  card  with  which 
the  plaintiff  was  familiar.  It  also  appears  that  the  plaintiff 
had  been  notified  about  thirty  days  before  to  look  out  for 
this  construction  train.  At  that  time  it  was  working  about 
five  miles  north  of  Cobden.  There  was  a  general  notice  on 
the  bulletin  boards  to  look  out  for  such  trains.  Clearly  the 
plaintiff  was  at  fault  in  running  into  the  station  at  a  speed 
in  excess  of  that  fixed  by  the  ordinance.  This  was  neg- 
ligence of  a  very  decided  character,  and  it  is  difficult  to  see 
how  it  did  not  contribute  materially  to  the  result.  As  he 
noared  the  station  some  one  attempted  to  signal  him  by 
holding  up  something  in  the  hands,  and  a  moment  later 
waived  a  flag.  The  person  doing  this  was  probably  con- 
nected with  the  construction  train,  though  it  is  not  very 
certain  from  the  proof.  At  any  rate  the  plaintiff  was  un- 
able to  stop  after  he  got  the  signal.  It  was  shown  that  the 
following  rules  were  printed  in  the  regular  time  table  and 
were  then  in  force : 

"Rule  10.  All  trains  when  approaching  stations,  water- 
ing places  or  coaling  places  must  do  so  with  great  care,  ex- 
pecting to  find  some  train  occupying  the  main  track.  Con- 
ductors of  freight  trains  will  be  on  top  of  cars  and  must  see 
that  their  brakenien  are  in  the  proper  place  to  immediately 
apply  the  brakes  to  slow  or  stop  the  train  if  necessary  to  do 
so.  Also  before  commencing  and  while  descending  long 
grades.  This  rule  is  not  intended  to  excuse  employes  from 
exhibiting  the  proper  signals,  as  provided  in  rules  7,  9,  11 
and  12,  but  as  an  extra  precaution  to  prevent  accident. 

llule  18.    All  extra  and  irregular  trains  running  by  tele- 
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graph  orders  must  be  run  with  great  care.  A  long  whistle 
lor  four  (4)  seconds  must  be  sounded  one-half  mile  from 
abrupt  curves  as  a  warning  to  trackmen." 

There  was  a  long  descending  grade  extending  a  mile  and 
a  quarter  south  of  the  station,  and  when  starting  down  this 
^rade  the  plaintiff  says  he  shut  off  steam,  but  did  nothing 
else  to  reduce  his  speed,  with  the  result  that  he  ran  into  the 
station  and  through  at  the  rate  of  twenty-five  miles  per 
hour.  He  whistled  at  the  whistling  post  a  quarter  of  a 
mile  south  of  the  station,  but  he  did  not  give  the  signal  re- 
quired by  rule  18  when  approaching  an  abrupt  curve.  It  is 
hardly  doubtful  that  a  compliance  with  these  rules  by  the 
plaintiff  would  have  averted  the  collision. 

The  court  left  it  to  the  jury  to  say  whether  these  rules 
were  applicable  to  the  plaintiff's  train.  This,  we  think,  was 
error.  It  wad  a  matter  of  construction  for  the  court  and 
the  jury  should  have  been  instructed  that  the  rules  were 
applicable.  I.  C.  R.  E.  Co.  v.  Neer,  31  App.  126.  It  is  not 
desirable  that  employes  of  railroad  companies  should  be  en- 
couraged in  disregarding  rules  reasonable  as  these,  and  so 
necessary  for  the  safety  of  the  employes  as  well  as  of  the 
property  of  the  company.  The  safety  of  passengers  is  also 
involved  in  the  enforcing  of  such  regulations.  Sound  public 
policy  requires  a  due  observance  of  all  those  precautions, 
which  experience  has  shown  are  indispensable  in  the  opera- 
tion of  railroads,  and  we  are  not  disposed  to  sanction  laxity 
in  this  respect. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


Frank  H.  Palmer  v.  City  of  Clinton. 

1.  HioHWAYB—Dedicafian  and  Acceptanee.^A  person  platted  an 
additioa  to  a  town  in  which  a  strip  of  land  was  included  in  certain 
lots,  and  afterward  executed  a  written  instrument,  which  was  duly  re- 
corded, whereby  he  designated  a  strip,  being  fifty  feet  in  width  off  the 
east  side  of  said  first  named  strip,  as  a  public  street  Afterward  the 
municipal  authorities  caused  a  survey  of  the  city,  it  having  been  organ- 
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ized  as  such,  and  its  additions  to  be  made,  in  which  this  strip  appeared 
as  a  street,  and  was  reported  to  the  comicil.  Afterward  by  an  act 
amending  the  city  charter  the  General  Assembly  declared  that  this  sur- 
yey,  upon  being  spread  on  the  county  records,  should  be  the  only  legal 
and  correct  survey  of  the  city.  It  vxu  hdd  that  these  acts  amounted  to 
an  acceptance  of  the  street  by  the  public. 

Memorandam. — Suit  for  the  violaticm  of  an  ordinance  obstructing  a 
street  Appeal  from  the  Circuit  Court  of  De  SVitt  County;  the  Hon. 
Cyrus  Epler,  Judge,  presiding.  Heard  in  this  court  at  the  May  term« 
1898,  and  affirmed.    Opinion  filed  October  28,  1898. 

The  opinion  states  the  case. 

Wm.  Monson,  attorney  for  appellant. 

MicHAKL  Donahue,  city  attorney,  for  appellee. 

Mb.  Justice  Wall  delivered  the  opinion  of  the  Coubt. 

The  appellant  was  fined  for  obstructing  a  street.  The 
principal  contention  now  made  in  his  behalf  is  that  the 
locus  in  quo  was  not  a  street. 

It  is  not  doubtful  that  the  original  proprietor  intended  to 
dedicate  the  parcel  or  strip  to  the  public  use  as  a  street. 

Having  first  platted  an  addition  to  the  town  (now  city) 
in  which  the  strip  was  included  in  lots  3  and  6  of  block  1, 
he  afterward  executed  a  written  instrument  which  was 
duly  recorded,  whereby  he  designated  the  strip,  being  fifty 
feet  in  width  off  the  east  side  of  said  lots,  as  a  public  street. 
Afterward  the  municipal  authorities  caused  a  survey  of  the 
city  and  its  additions  to  be  made.  This  survey,  in  which  this 
strip  appears  as  a  street,  was  reported  to  the  council  January 
30,  1868.  By  an  act  approved  March  29,  1869,  amending 
the  city  charter,  the  General  Assembly  declared  that  this 
survey,  upon  being  spread  on  the  county  records,  should  be 
the  only  legal  and  correct  survey  of  the  city  of  Clinton. 
It  was  filed  for  record  April  16,  1869.  Here,  then,  is  the 
highest  evidence  of  acceptance.  There  was  also  some  proof 
of  work  done  on  the  street  by  the  city.  The  judgment  is 
right  and  will  be  affirmed. 


Third  District— May  Term,  1893.  69 

Girard  Coal  Co.  v.  Wiggins. 


52      6ii 
91    238 

The  Girard  Coal  Company  t.  Charles  H,  Wiggins.  "^      69 

Same  r.  John  C.  Cloyd.  ^. 

Same  y.  James  Sinnott.  no   *487| 
Same  t.  James  MeSnlght. 

• 

1.  Mines  and  Minino — Duty  of  the  Owners  of  Mines,— It  is  the  duty 
of  the  owners  and  operators  of  mines  to  provide  '*  safe  means,"  etc.,  for 
carrying  persons  in  and  out  of  the  mines. 

2.  Mines  and  Mining — WUlfid  ViokUion  of  the  Mining  Law.Sec  14 
of  Ch.  98,  entitled  "  Miners,"  declares  the  liability  when  the  owner  or 
operator  of  a  mine  *'  willfuUy"  fails  to  provide  such  "  safe  means  "  or 
machinery.  A  willful  violation  of  the  statute  is  a  violation  of  its  pro- 
visions knowingly  and  deliberately. 

8^    Willful  NsauQESCiL— What  Constitutes. -^To  constitute  willful 
negligence,  the  act  done  or  omitted  must  have  been  intended.    Negli- 
gence so  groes  in  character  as  to  amount  to  recklessness,  and  to  indicate 
a  willingness  to  subject  others  to  a  known  and  avoidable  risk,  will  sup- 
port a  charge  of  willful  or  intentional  wrong. 

4.  Care— Failure  to  Use  Ordinary. — The  failure  to  use  ordinary  care 
does  not  necessarily  include  the  elements  of  willfulness.  A  charge  of 
willfulness  is  not  maintained  by  proof  of  mere  negligence. 

5.  Mines  and  Mining — Test  of  the  Owner's  Liability.— The  test  de- 
manded by  law  as  to  the  machinery,  is  that  it  shall  be  safe,  but  the  test 
of  the  liability  of  the  mine  owner  is  that  he  willfully  failed  to  make  or 
keep  it  saf  & 

6.  Mines  and  Mining — Duty  of  Owners  in  Providing  Machinery. — 
The  law  does  not  require  mine  owners  to  use  any  particular  make  of 
machinery,  nor  does  it  require  them  to  use  the  very  best  and  most 
modem  kinds;  it  only  requires  that  the  machinery  shall  be  reasonably  safe 
and  suitable  for  the  purposes  for  which  it  is  used. 

7.  Injuries — Defense  When  the  Act  is  Willful. — ^When  recovery  is 
sought  for  injuries  resulting  from  mere  inadvertence  or  negligence,  pure 
and  simple,  the  defendant  may  often  defeat  liability  upon  the  groimd 
that  the  plaintiff  knew  of  the  dangers  to  which  he  might  be  exposed 
and  voluntarily  chose  to  take  the  chances  of  encountering  them;  or  upon 
the  other  ground,  that  the  plaintiff  was  injured  by  the  negligence  of  a 
fellow-servant;  but  neither  of  these  defenses  is  available  when  the 
injury  is  the  result  of  the  willful  act,  or  willful  failure  of  the  defend- 
ant to  act. 

8.  Ezpebt  TEsmcoNT — What  is  Not. — ^A  witness,  though  not  learned 
in  the  science  of  medicine,  may  express  an  opinion  as  to  whether  another 
is  insane,  sober,  ill,  or  suffering  with  pain. 
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9.  Evidence — Hypothetical  QueiOoiia. — The  proper  purpose  of  a  hy- 
pothetical question  is  to  obtain  the  opinion  of  one  entitled  by  superior 
learning  and  experience  to  speak  and  express  an  opinion  upon  a  state  of 
facts  which,  for  the  purpose  of  his  consideration,  are  to  be  received  by 
him  as  true. 

10.  IsjVKiES— The  Result  of  Incompetent  Employee, — If  a  master*  in 
employing  an  engineer,  had  knowledge  at  the  time  of  his  employment, 
or  at  any  time  before  an  injury  occurs,  that  he  was  incompetent  or  in- 
experienced, and  bias  wiUfuUy  employed  or  kept  him  in  his  employment 
after  obtaining  such  knowledge,  the  company  will  be  liable. 


Memorandum. — ^Action  for  personal  injuries.  In  the  Circuit  Court  of 
Sangamon  County;  the  Hon.  James  A.  Creiohton,  Judge,  presiding. 
Declaration  in  case;  plea,  not  guilty;  trial  by  jury;  verdict  and  judg- 
ment for  plaintiff;  appeal  by  defendants.  Heard  in  this  court  at  the 
May  term,  1898,  and  affirmed.    Opinion  filed  October  28, 1893. 

The  opinion  states  the  ca^e. 

Appellant's  Brief,  Connolly  &  Matheb,  Attorneys. 

The  master  does  not  have  to  furnish  absolutely  safe 
machinery,  nor  the  best  or  most  improved  kind.  Weber 
Waggon  Co.  v.  Peter  Kehl,  139  111.  646. 

Appellee's    Brief,    Patton  &  Hamilton,    Obendobff   & 
Patton  and  Staley  &  Guard,  Attorneys. 

The  question  of  willfulness  must  be  determined  by  the 
jury  from  the  facts  and  circumstances  of  each  particular 
case.  It  is  as  difficult  of  definition  as  negligence  itself.  It 
is  such  a  gross  want  of  care  and  regard  for  the  rights  of 
others  as  to  justify  the  presumption  of  willfulness  or  wan- 
tonness. When  the  statute  requires  the  owners  or  oper- 
ators of  mines  "  to  provide  safe  means  of  hoisting  and 
lowering  persons  "  in  their  shafts,  and  they  knowingly  fail 
in  any  particular  to  so  provide,  or  when  the  defects  are  such 
that,  by  the  exercise  of  reasonable  care,  they  might  have 
known  of  them,  they  are  guilty  of  willfulness,  and  one 
injured  because  of  such  failure  may  recover,  and  the  doc- 
trines of  contributory  negligence  and  the  negligence  of 
fellow-servants  have  no  application.    L.  S.  &  M.  S.  'Ry.  Co. 
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V.  Boderaef,  139  111.  596;  Catlett  v.  Young,  38  111.  App.  19» 
Niantic  Coal  &  Mining  Co.  v.  Leonard,  126  111.  216. 

Mr.  PBEsiDiJsra  Justice  Boggs  deuvered  the  opinion  of 

THE  CoUET. 

The  Girard  Coal  Company,  the  appellant  in  each  of  the  fore- 
going cases,  was  operating  a  coal  mine  at  Chatham,  Illinois, 
by  means  of  a  shaft,  into  which  it  lowered  its  employes  in 
iron  cages,  which  were  hoisted  and  lowered  by  a  steam  en- 
gine and  other  appliances  provided  by  it  for  the  purpose. 
On  the  16th  day  of  January,  1892,  one  of  its  cages,  in  which 
the  appellees  in  the  cases  named,  all  being  employes  of  the 
appellant  company,  were  being  lowered  into  the  mine,  fell 
Avith  great  force  and  violence  to  the  bottom  of  the  shaft. 
All  of  the  appellees  were  injured  by  the  fall,  and  each 
brought  an  action  on  the  case  in  the  Sangamon  Circuit 
Court,  to  recover  damages  by  them  thus  respectively  sus- 
tained. 

The  cases  were  tried  before  the  court  and  a  jury,  the  re'- 
suit  in  each  instance  being  a  judgment  against  the  ajipellant 
company.  From  these  judgments  the  company  brougl^J; 
each  of  the  cases  into  this  court  b\^  appeal.  The  facts  o{ 
each  case  as  to  the  manner  and  cause  of  the  fall  of  the  cage 
are  the  same,  and  counsel  very  properly,  by  agreement, 
presented  all  the  cases  in  one  brief,  made  applicable  to  them 
all-  The  ground  of  recovery  in  each  case  is,  that  the  ap- 
pellant company  willfully  violated  Sec.  6  of  Chap.  93  of  R. 
S.,  as  amended  by  the  act  of  the  General  Assembly  in  force 
July  1, 1887,  by  providing  for  the  use  of  the  mine  in  hoist- 
ing  and  lowering  the  cages,  an  unsafe  and  unsuitable  steam 
engine,  and  defective,  worn  and  insufficient  appliances  used 
in  connection  therewith;  and  that  it  violated  Sec.  7  of  the 
same  chapter  of  the  statutes  by  placing  such  steam  engine 
and  appliances  in  charge  of  an  incompetent,  inexperienced 
and  intemperate  engineer;  and  that  the  fall  of  the  cage  and 
the  consequent  injury  to  the  appellees  was  the  result  of  such 
willful  violations  and  omissions  of  statutory  duty.  The  plea 
't)f  the  appellant  company  was  "  not  guilty.'^    It  is  formally 
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assigned  for  errors  that  the  damages  allowed  in  each  case 
were  excessive,  but  the  point  was  not  mentioned  in  the  oral 
argument,  nor  referred  to  in  the  printed  briefs,  and  is  there- 
fore deemed  waived  or  abandoned.  We,  moreover,  do  not 
think  it  well  taken  in  any  one  of  the  cases. 

Exceptions  Avere  taken  to  certain  rulings  of  the  court  upon 
questions  of  the  admissibility  of  evidence,  in  the  course  of 
the  different  trials,  to  which  we  will  refer  in  the  further 
course  of  this  opinion,  though  no  error  demanding  a  rever- 
sal thus  occurred.  The  chief  contention  of  the  appellant 
company  is,  that  the  verdict  in  each  case  is  against  the  weight 
of  the  evidence.  We  were  favored  by  counsel  with  an  ex- 
haustive oral  discussion  of  the  evidence  and  points  involved 
in  the  cases,  which  we  followed  with  careful  attention,  and 
we  have  attentively  read,  and  fully  considered  the  printed 
briefs  and  argument  of  counsel,  which  are  largely  devoted 
to  questions  of  the  sufficiency  of  the  testimony. 

After  a  thorough  examination  of  the  somewhat  volumi- 
nous testimony,  and  full  consideration  of  the  argument  of 
couns^  as  to  the  force  and  efficacy  thereof,  we  have  ar- 
rived at  the  conclusion  that  sufficient  evidence  was  sub- 
mitted in  each  case  to  warrant  the  findings  that  the  engine 
and  other  parts  of  the  machinery  brought  into  requisition 
in  hoisting  and  lowering  the  cage,  were  so  defective  as  to 
be  unsafe,  and  that  the  engineer  in  charge  was  incompetent 
and  inexperienced,  and  further,  that  the  appellant  company, 
through  its  chief  officials,  was  sufficiently  advised  of  the 
unsafe  condition  of  the  machinery,  and  of  the  fact  tliat 
the  engineer  was  not  competent  and  had  not  had  sufficient 
experience  as  an  engineer  to  justif}^  his  retention  in  that 
position,  and  that  having  such  knowledge,  the  appellant  com- 
pany deliberately  continued  to  use  the  engine  and  machin- 
erj^,  and  to  keep  the  engineer  in  charge  and  control  of  it 
When  we  find  it  necessary  to  set  aside  the  verdict  of  a  jury, 
and  reverse  the  action  of  a  court  in  approving  it,  because 
in  our  view  the  evidence  is  insufficient  to  support  the  ver- 
dict and  judgment,  we  feel  that  in  proper  consideration  of 
the  rights  and  interests  of  the  parties  whose  litigation  we 
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reopen,  as  well  as  due  regard  for  the  opinion  of  the  trial 
court  and  jury,  demands  that  we  enter  into  a  discussion  of 
the  testimony  ap))earing  in  the  record,  and  point  out  wherein 
it  fails  to  justify  the  rendition  of  the  judgment.  When,  how- 
ever, we  find  the  testimony  suflBcient  to  warrant  and  support 
the  verdict  and  judgment,  no  such  reasons  require  that 
we  len^hen  the  opinion  by  a  recapitulation  and  an  anal- 
ysis of  the  testimony,  or  that  we  should  state  at  length  our 
reasoning  as  to  the  weight  and  value  of  the  facts  and  cir. 
cumstances  proven,  or  our  conclusion  in  detail  upon  the  dif- 
ferent controverted  questions  of  fact;  nor  can  we  see  that 
any  benefit  would  accrue  to  the  litigants  or  to  the  profes- 
sion, however  elaborate  in  that  respect  the  opinion  might  be. 

We  content  ourselves,  therefore,  with  the  statement  that 
we  find  sufficient  evidence  in  the  record  to  uphold  the 
several  judgments,  and  that  it  can  not  be  said  that  the  find- 
ings of  the  jury  were  in  any  of  the  cases  manifestly  wrong. 
Unless  prejudicial  error  is  found  in  the  rulings  of  the  court 
as  to  the  admissibility  of  evidence,  or  in  the  instructions 
given  .to  the  jury,  the  judgments  should  not  be  disturbed. 

It  is  objected  that  certain  instructions  given  in  each  case 
in  effect  advise  the  jury  that  the  engine  and  machinery,  in 
order  to  exonerate  the  appellant  company  from  liability, 
must  be  safe,  while  the  Uw,  as  appellant's  counsel  insist, 
only  requires  that  the  engine  and  appliances  shall  be  reason- 
ably safe.  The  court  instructed  the  jury  upon  behalf  of  the 
appellant  that  the  statute  only  required  that  the  appellants 
should  provide  reasonably  safe  engine  and  machinery,  and 
the  instructions  given  for  the  appellees,  which  are  supposed 
to  announce  a  contrary  rule,  will  be  found  to  do  so  only  be- 
cause of  the  incorporation  of  the  words  of  the  statute  into 
the  instructions.  » 

The  language  of  the  statute  is  that  "  the  owner  or  operator 
of  every  coal  mine  operated  by  shaft  shall  provide  safe  means 
of  hoisting  or  lowering  persons  in  a  cage^  etc.  (Sec.  6,  Cha]\ 
93,  R.  S.,  entitled  Mines.)  We  are  not  prepared  to  say  that 
this  statute  should  be  construed  to  require  only  reasonably 
safe  ma<ihinery.    The  operation  of  transporting  persons  to 
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and  from  the  bottom  of  mining  shafts  in  cages  moved  and 
controlled  by  steam  power  is  attended  with  great  danger. 
This  statute  was  enacted  in  view  of  such  danger,  and  it 
should  hare  such  construction  as  will  effectuate  the  pur- 
poses designed  to  be  accomplished,  which  was  the  safety  of 
persons  thus  carried  in  the  cages.  The  dangers  to  which 
such  persons  are  exposed  are  even  greater  than  that  of  per- 
sons who  are  being  transported  by  railroad  companies  in 
coaches  and  cars  propelled  upon  tracks  upon  the  surface  of 
the  earth  by  steam  engines,  for  the  cages  are  subject  to 
perils  arising  from  the  action  of  the  laws  of  gravitation,  from 
which  railroad  cars  and  coaches  are  in  comparison  measur- 
ably free.  Yet  the  law  demands  of  railroad  companies  the 
•highest  degree  of  care  and  skill,  to  the  end  that  their  ma- 
chinery connected  with  the  propulsion  and  control  of  pas- 
senger coaches  shall  be  safe.  If  we  were  left  to  formulate 
a  rule  we  should  regard  the  duties  and  responsibilities  of 
railroad  companies  as  carriers  of  passengers  and  that  of  mine 
owners  as  carriers  of  persons  in  cages  into  and  out  of  their 
mines  as  so  far  analogous,  that  no  distinction  favorable  to 
the  mine  owner  could  be  drawn  between  the  degree  of  care, 
diligence  and  skill  that  ought  to  be  required.  But  we  think 
the  statute  itself  furnishes  the  rule  that  it  is  to  govern  as  to 
mine  owners.  While  the  sections  we  have  mentioned  re- 
quire that  the  owners  and  operators  of  the  mine  shall  provide 
"  safe  means,"  etc.,  for  carrying  persons  into  and  out  of  the 
mines,  the  14th  section  of  the  samo  act  only  declares  liabih 
ity  when  the  owner  or  operator  of  the  mine  "  willfully  " 
fails  to  provide  such  "  safe  means  "  or  machinery.  A  willful 
violation  of  the  statute  has  been  defined  to  be  a  violation  of 
its  provision  knowingly  and  deliberately  (Cattlet  v.  Young, 
t43  III.  74),  and  in  the  Peoria  Bridge  Co.  v.  Loomis,  20  III.  235, 
it  was  ruled  that  "to  constitute  willful  negligence  the  act  done 
or  omitted  must  have  been  intended."  Negligence  so  gross  in 
character  as  to  amount  to  recklessness  and  to  indicate  a 
willingness  to  subject  others  to  a  known  and  avoidable  risk, 
may  support  a  charge  of  willful  or  intentional  wrong,  but 
the  failure  to  use  ordinary  care  does  not  necessarily  include 
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the  eleraenfs  of  willfulness.  A  charge  of  willfulness  is  not 
maintained  by  proof  of  mere  negligence.  C,  B.  &  Q.  R.  R. 
Co.  V.  Dickson,  88  III.  431;  18  Amer.  &  Eng.  R.  R.  Cases, 
1 92;  see  Shearman  &  Redfield  on  Negligence,  Sec.  7.  There- 
fore we  think  the  test  demanded  by  the  law  as  to  the  ma- 
chinery is  that  it  shall  be  safe,  but  that  the  test  of  the  lia- 
bility of  the  mine  owner  is,  that  he  willfully  failed  to  make 
or  keep  it  safe.  The  instructions  do  not  depart  from  the 
words  of  the  statute  and  are  not  in  this  respect  complained 
of,  objectionable. 

In  the  Wiggins  case,  and  in  fact  in  each  of  the  cases,  the 
court,  in  behalf  of  the  plaintiff,  gave  the  following  instruc- 
tions : 

"  The  court  instructs  the  jury  that  a  person  or  corporation 
operating  a  coal  mine  is  bound  to  avail  himself  or  itself  of 
all  new  inventions  and  improvements  known  to  him  or  it 
which  will  contribute  materially  to  the  safety  of  employes, 
whenever  the  utility  of  such  improvements  has  been  thor- 
oughly tested  and  demonstrated  and  their  adoption  is 
within  the  power  of  such  person  or  corporation,  so  as  to  be 
reasonably  practicable." 

And  in  behalf  of  the  defendant  in  each  case  the  following 
instruction: 

"  The  law  does  not  require  mine  owners  to  use  any  partic- 
ular make  of  engine  or  machinery,  nor  does  it  require  them 
to  use  the  very  best  and  most  modern  engine  or  machinery; 
it  only  requires  that  the  engine  and  machinery  shall  be  rea- 
sonably safe  and  suitable  for  the  purpose  for  which  it  is  used." 

The  appellant  company  objects  to  the  first  of  these  in- 
structions. However  the  rule  may  be,  it  can  not  be  con- 
tended that  the  instruction  could  have  been  so  prejudicial 
to  the  appellant  as  to  demand  a  reversal.  It  was  not  proven 
or  attempted  to  be  proven  in  either  of  the  cases  that  any 
such  "  new  inventions  or  improvements  "  had  been  made  and 
"was  know  to  the  appellant  compan}',  nor  did  the  right  of 
recovery  in  either  case  hinge  at  all  upon  the  existence  of 
such  "  new  inventions  "  or  more  improved  machinery.  The 
instruction  might  well  have  beeu  refused  upon  the  ground 
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that  there  was  no  evidence  to  base  it  upon,  bnt  no  harm 
came  from  it  we  feel  assured. 

In  the  Wiggins  case,  further  complaint  is  made  that  the 
court  erred  in  giving  the  first,  third  and  fourth  instructions 
in  behalf  of  the  appellee.  As  to  the  first,  the  complaint  is 
that  the  jury  are  not  told  that  before  the  plaintiff  could  re- 
cover, it  was  necessary  that  it  be  proven  not  only  that  the 
engineer  was  incompetent  or  inexperienced,  or  the  machin 
ery  not  safe,  but  further,  that  the  injury  complained  of 
must  have  resulted  therefrom.  The  instruction  purports 
only  to  advise  the  jury  as  to  what  would  constitute  a  will- 
ful violation  of  the  statute  and  it  was  not  therefore  neces- 
sary that  it  should  direct  them  as  to  all  the  elements  of  a 
right  of  recovery.  The  third  instruction  directs  the  jury  as 
to  the  duty  of  the  appellant  company  in  relation  to  its  en- 
gineer, and  the  objection  made  against  it  is  that  it  does  not 
sufficiently  state  that  the  company  is  liable  only  for  willful 
delinquencies  in  that  respect.  As  to  this  the  instruction  in 
effect  is  that  if  the  engineer  was  incompetent  or  inexperi- 
enced, and  the  appellant  company  had  knowledge  thereof, 
or  could  have  had  such  knowledge  "  by  the  exercise  of  rea- 
sonable diligence,"  then  the  retention  of  the  engineer  should 
be  deemed  a  willful  omission  of  duty.  There  is  force  in  the 
objection. 

We  do  not  understand,  as  we  have  here  before  stated,  that 
the  mere  failure  to  exercise  ordinary  care  and  diligence  is 
sufficient  to  create  liability  under  and  by  force  of  the  stat- 
ute. The  delinquency  or  violation  must  have  been  willful — 
not  merely  an  "  inadvertence "  or  failure  to  use  ordinary 
care.  Hence  we  can  not  approve  the  instructions,  but  yet  do 
not  think  the  cases  should  be  reversed  because  of  the  error 
therein.  First,  because  we  find  it  quite  satisfactorily  proven 
by  a  preponderance  of  the  evidence  that  the  appellant  com- 
pany had  knowledge  of  the  defects  in  the  machinery  and 
of  the  incompetency  of  the  engineer  and  with  such  knowl- 
edge, deliberately  continued  to  use  the  machinery  and  to 
commit  it  to  the  control  of  the  engineer.  Hence  the  ver- 
dict was  right  upon  the  facts  proven  and  ought  not  to  be 
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disturbed.  Second,  because  the  appellant  company  of  its 
own  accord  submitted  the  case  to  the  jury,  upon  the  same 
theory  as  to  the  degree  of  care  and  diligence  required  of  it 
as  that  declared  in  the  instruction  now  objected  to.  Con. 
Coal  Co.  V.  Haenni,  146  111.  614.  But  one  instruction  asked 
of  the  trial  court  by  the  appellant  company  in  the  Wiggins 
case  was  refused,  and  it  related  to  alleged  improper  remarks 
of  counsel  for  the  appellee  in  the  presence  of  the  jury. 

It  is  not  complained  that  any  instruction  presented  by 
the  appellant  in  that  case  was  in  any  manner  modified.  It 
is  then  to  be  assumed  that  the  instructions  given  in  appel- 
lant's behalf  stated  the  law  as  the  appellant  desired  it 
should  be  understood  by  the  jvLTy.  The  appellant  asked 
for  and  obtained  this  instruction. 

The  first  count  charges  that  the  defendant  in  violation  of 
the  statute  willfully  employed  **  Edward  Cahill,  who  was 
then  and  there  an  incompetent,  inexperienced  and  intem- 
perate engineer."  To  entitle  the  plaintiff  to  recover  under 
this  count,  he  must  prove  by  a  preponderance  of  the  evi- 
dence that  the  engineer  was  either  inexperienced  or  incom- 
petent at  that  kind  of  work,  or  that  he  was  intemperate,  and 
that  the  defendant  knew  that  when  it  employed  him,  or 
ascertained  it  after  he  was  employed  and  before  the  acci- 
dent, or  that  the  defendant,  by  the  use  of  reasonable  care, 
could  have  discovered  the  inexperience,  incompetency  or 
intemperance  of  such  engineer  before  the  accident. 

At  least  two  other  instructions,  the  same  in  effect  as  the 
one  quoted,  were  asked  for  by  the  appellant  company  and 
given  by  the  court,  and  none  to  the  contrary.  The  statute 
as  thus  declared  to  the  jury  by  the  appellant's  instructions 
when  considered  as  a  series,  only  required  the  appellant 
company  to  use  ordinary  care  to  provide  reasonably  safe 
machinery,  and  a  like  degree  of  care  to  secure  a  competent 
and  experienced  and  sober  engineer;  but  made  it  liable  for 
omissions  and  violations  of  the  statutory  provisions  in 
these  respects  occurring  through  a  lack  of  reasonable  care 
and  diligence,  though  not  willful. 

While  we  do  not  understand  the  construction  thus  given 
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the  statute  to  be  correct  in  either  respect,  yet  such  was  the 
construction  given  at  the  request  of  the  appellant  com- 
pany. Its  counsel  no  doubt  regarded  the  defense  the 
stronger  under  such  view  of  the  law  and  ought  not  to  be 
allowed  now  to  complain,  unless  the  court  can  see  that  the 
verdict  was  wrong  upon  the  merits  of  the  controversy. 

It  is  urged  that  the  judgment  in  the  Wiggins  case  should 
be  reversed  because  of  alleged  erroneous  ruling  of  the  court 
upon  questions  of  the  admissibility  of  evidence.  Edward 
Cahill,  the  engineer,  a  witness  for  the  appellee  Wiggins,  upon 
cross-examination,  when  asked  if  the  co-operative  company 
(of  which  it  was  alleged  Wiggins  was  a  member)  bad 
recommended  him  as  a  competent  and  experienced  engineer 
to  Mr.  Young,  who  was  in  charge  of  appellant's  mine,  replied 
that  ^^  Mr.  Young  told  him  such  recommendation  had  been 
made."  This  was  withdrawn  by  the  court  on  motion  of  the 
plaintiff  below,  and  such  action  of  the  court  is  assigned  for 
error.  The  ruling  was  correct.  No  reason  is  known  and 
none  is  suggested,  why  the  appellant  should  be  permitted 
to  give  in  evidence  the  declarations  of  one  of  its  officers. 

Further,  Mr.  Young,  as  a  witness  for  the  appellant  com., 
pany,  was  allowed  to  testify  fully  as  to  such  alleged  recom- 
mendations of  Cahill  as  an  engineer,  by  the  members  and 
officials  of  the  co-operative  company,  so  no  possible  wrong 
<5ould  have  occurred. 

William  Bates  was  allowed  to  give  in  evidence  his  opin- 
ion as  to  the  effect  of  certain  alleged  defects  in  the  engine 
and  machinery  upon  the  power  of  the  engineer  to  control 
the  cages,  and  as  to  whether  or  not  the  use  of  an  "  indicator  " 
in  connection  with  the  hoisting  machinery  contributed  to 
the  safety  of  the  operation  of  lowering  the  cages.  Error  in 
this  respect  is  alleged  to  have  occurred.  The  evidence 
showed  that  Bates  was,  and  for  four  years  had  been  engaged 
in  the  business  of  erecting  hoisting  machinery  in  coal  mines; 
that  he  had  been  superintendent  and  aasistant  superintend- 
ent of  the  mines  of  the  appellant  company  at  Girard,  and 
mine  manager  of  the  Chatham  Coal  Company's  mines,  and 
that  he  had  been  constantly  engaged  as  hoisting  engineer 


Third  District— May  Te«m,  1893.  79 

^ 

Qirard  Coal  Co.  ▼.  Wiggins. 

'.  I.I  .1  —  I     I  I  I  ... 

for  a  period  of  five  years.  He  was,  we  think,  competent  to 
express  an  opinion  as  an  expert  and  was  properly  pennittod 
to  do  so  by  the  court. 

The  court  refused  to  allow  Mr.  Young,  appellant's  mine 
manager,  to  testify  as  to  orders  and  instructions  given  by 
him  concerning  the  iron  covers  of  the  cage. 

The  second  count  of  appellee's  declaration  charged  that 
the  appellant  company  violated  the  statute  by  failing  to 
provide  "  covers  of  boiler  iron  "  for  its  cages,  but  the  appel- 
lee closed  his  case  without  submitting  any  proof  relative  to 
Buch  charge  or  in  any  manner  relying  upon  it.  It  was  there- 
fore entirely  unnecessary  to  consume  the  time  of  the  court 
in  hearing  evidence  as  to  the  covers  of  the  cage.  At  the 
request  of  the  appellant  the  court  instructed  the  jury  that 
*' there  is  no  evidence  tending,  to  show  that  the  injury  oc- 
curred because  the  cages  were  not  so  covered,  and  that  as  to 
such  charge  the  plaintiff  could  not  recover,  and  that  you  need 
not  spend  any  time  considering  the  question  as  to  how  the 
oage  was  covered." 

Appellant's  complaint  in  this  respect,  is  entirely  ground- 
less.   No  other  objections  are  presented  in  the  Wiggins  case. 

We  find  no  substantial  error  in  the  instructions  or  ruling 
of  the  court  in  that  case,  and  believing  that  the  evidence 
amply  supports  the  verdict,  the  judgment  is  affirmed. 

In  the  Cloyd  case  the  jury  was  instructed,  at  the  request 
of  each  of  the  parties,  practically  to  the  same  effect  as  was 
the  jury  in  the  Wiggins  case.  Therefore  what  has  hereto- 
fore been  said  as  to  the  instruction  in  the  latter  case  is  fully 
applicable  to  the  objections  urged  against  the  instructions 
given  in  the  Cloyd  case. 

Mr.  Matthews,  as  witness  for  the  appellant  in  the  Cloyd 
case,  when  testifying  as  to  the  competency  of  the  engineer 
and  the  manner  in  which  he  controlled  and  managed  the 
cages,  mentioned  an  incident  or  occurrence  which  he  would 
not  say  occurred  while  Cahill  was  acting  as  engineer.  The 
court,  on  motion  of  the  appellee,  Cloyd,  excluded  the  testi- 
mony as  to  such  incident  or  occurrence.  This  is  assigned 
for  error.    We  are  not  able  to  perceive  the  applicability  or 
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force  of  the  evidence.  Counsel  did  not  refer  to  it  in  the 
oral  argument  and  in  the  printed  brief  and  argument  only 
say  "  we  thought  it  competent  and  believe  it  was  error  in 
the  court  to  exclude  it."  Perceiving  no  reason  in  favor  of 
its  admission  and  none  being  suggested,  we  can  only  over- 
rule the  objection. 

It  is  complained  that  the  court  refused  to  allow  J.  H. 
Darneille,  a  witness  for  the  appellant  company  in  the  Cloyd 
case  to  answer  whether  Cahill  (the  engineer)  said  to  him 
"  that  he  cojild  run  that  engine  twenty  years  and  not  have 
an  accident."  The  statements  of  CabiU  in  no  wav  bound 
Cloyd,  and  were  inadmissible  in  evidence,  except  for  the  pur- 
pose of  impeaching  Cahill.  No  foundation  for  such  im^ 
peachment  had  been  laid  and  therefore  the  statement  of 
Cahill  was  properly  excluded. 

So  we  find  no  error  in  the  Cloyd  case  demanding  the 
reversal  of  the  judgment.    It  is  therefore  affirmed. 

In  the  Sinnott  case  the  instructions  asked  and  given  in 
behalf  of  each  of  the  parties  with  but  one  exception  an- 
nounce as  the  correct  rule  that  the  statute  requires  that 
mine  owners  shall  provide  "  safe  means  of  hoisting  and 
lowering  persons  in  cages,"  and  shall  place  the  engine  and 
machinery  used  for  that  purpose  in  charge  of  a  competent 
and  experienced  engineer,  and  be  liable  for  willful  violations 
of,  or  Avillful  failures  to  observe  such  requirements.  The 
rule  thus  announced  accords  with  our  views  as  expressed 
hereinbefore  when  passing  upon  instructions  in  the  Wiggins 
case. 

The  exceptional  instruction  is  one  given  for  the  appellant, 
which  may  be  construed  to  require  no  higher  degree  of  care 
and  diligence  in  a  mine  owner  in  providing  machinery  than 
merely  ordinary  care,  but  of  this  the  appellant  company 
does  not  complain,  because  it  is  in  its  favor,  and  ought  not  to 
be  allowed  to  complain,  because  it  asked  for  and  obtained  the 
instruction  as  it  was  given.  The  court  modified  three  in- 
structions asked  by  the  appellant  in  this,  the  Sinnott  case. 
The  first  as  modified  and  given  was  as  follows : 

^'  No  verdict  can  be  found  against  the  defendant  in  this 
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case  unless  it  is  proven  by  a  preponderance  of  the  evidence 
tliatthe  defendant  wilfully  violated  the  statutes  by  employ- 
ing an  inexj^rienced  or  incompetent  engineer,  and  that 
the  injury  occurred  because  of  that,  or  that  the  defendant 
wUfally  used  insufficient  machinery,  and  that  the  injury 
occurred  because  of  such  insufficient  machinery." 

The  instruction  as  presented  to  the  court  instead  of  using  the 
word  "  wilfully,"  italicized  in  the  instruction  above  quoted, 
attempted  to  employ  other  words  supposed  to  be  equivalent 
ia  meaning,  amounting  to  a  definition  of  the  word.  This 
the  court  struck  out  and  instead  inserted  the  word  "  wilfully." 
The  definition  of  the  word  wilful  was  not  and  could  hardly 
have  been  properly  interpolated  in  the  instruction.  There- 
fore the  court  adopted  the  statutory  word. 

The  modification  of  the  second  of  these  instructions  did 
not  serve  at  all  to  change  in  any  degree  the  legal  rule  sought 
to  be  announced,  but  only  to  restrict  its  application  to  the 
issue  made  under  the  charge  in  the  declaration,  that  the 
appellant  company  wilfully  employed  an  incompetent  and 
inexperienced  engineer.  The  modification  a<lded  to  the 
clearness  and  force  of  the  instruction  and  detracted  noth- 
ing from  its  proper  effect. 

The  third  modified  instruction  when  presented  to  the  court, 
announced,  to  entitle  the  plaintiff  to  recover  upon  the 
ground  that  the  engineer  was  incompetent  or  inexperienced, 
it  must  be  proven  that  such  engineer  was  so  incompetent  or 
inexperienced  and  that  the  appellant  had  knowledge  thereof, 
and  with  such  knowledge  wilfully  employed  him.  The 
court  so  modified  the  instruction  that  it  allowed  recovery  if 
the  appellant  knew  when  it  employed  him  or  at  any  tiine 
prior  to  the  in-jury  to  the  appellee  that  the  engineer  was  in- 
competent or  inexperienced,  and  wilfully  employed  or  kept 
him  in  its  employment  after  obtaining  such  knowledge. 

The  propriety  and  correctness  of  the  modification  ciin 
not,  it  seems  to  us,  be  doubted. 

The  court  refused  two  instructions  asked  by  the  appel- 
lant company  in  the  Sinnott  case.  The  first  of  thos3 
instructed  the  jury  that  Sinnott  could  not  recover  if  ho 
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knew  before  the  injury,  or  by  reasonable  diligence  might 
have  known,  that  the  engineer  was  incompetent  or  inexpe- 
rienced, or  the  machinery  or  engine  defective,  and  the  second 
declared  that  Sinnott  could  not  recover  if  he  and  the 
engineer  were  fellow-servants.  Neither  of  these  instructions 
ought  to  have  been  given.  When  recovery  is  sought  for  inju- 
ries resulting  from  mere  inadvertence  or  neglect,  pure  and 
simple,  the  defendant  may  often  defeat  liability  upon  the 
ground  that  the  plaintiff  knew  of  the  dangers  to  which  he 
might  be  exposed  and  voluntarily  chose  to  take  the  chances 
of  encountering  them,  or  upon  the  other  ground  that  the 
plaintiff  was  injured  by  the  negligence  of  a  fellow-servant; 
but  neither  of  these  defenses  are  available  when  the  injury 
was  the  result  of  the  willful  act,  or  willful  failure  to  act,  of 
the  defendant. 

We  have  examined  and  considered  the  contention  of  the 
appellant  that  errors  occurred  in  the  ruling  of  the  court 
upon  questions  of  the  admissibility  of  evidence  in  the  Sin- 
nott case,  but  find  no  errors  in  that  respect  requiring  a  rever- 
sal of  the  judgment. 

Finding  no  such  error  in  the  Sinnott  case  as  to  demand  a 
reversal  and  that  the  evidence  is  sufficient  to  warrant  the 
verdict  the  judgment  rendered  upon  such  verdict  is  af- 
firmed. 

In  the  McKnight  case  it  is  urged  that  the  court  erred  in 
admitting  certain  evidence  in  behalf  of  the  appellee.  One 
specific  objection  is  that  Henderson,  a  witness  for  McKnight, 
was  allowed  to  testify  that  McKnight  "  seemed  to  be  in  pain 
when  attempting  to  plow;  that  he  acted  and  looked  as 
though  he  was  in  pain."  We  understand  that  any  witness, 
though  not  learned  in  the  science  of  medicine,  may  express 
an  opinion  as  to  whether  another  is  insane,  sober,  ill  or 
suffering  with  pain. 

Again  it  is  insisted  that  the  court  erred  in  allowing  Dr. 
J.  L.  Taylor  to  express  an  opinion  as  to  the  character  of 
McKnight's  injuries,  whether  likely  to  be  permanent  or  not, 
in  answer  to  a  hypothetical  question  Avhich  was  based  to 
some  extent  upon  statements  assumed  to  have  been  made  by 
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McKnight  to  his  physician,  while  under  medical  treatment 
for  his  injuries,  and  which  statements  the  witness  was,  in 
considering  the  hypothetical  question,  directed  to  consider 
as  being  true.  The  objection  seems  to  be  that  it  was  error 
to  allow  the  physician  to  express  an  ojrinion  based  upon 
the  assumption  that  the  statements  of  the  plaintiiF  made  to 
his  physician  as  to  the  seat  and  character  of  his  pains  were 
true.  There  can  be  no  force  in  this.  The  proper  purpose 
of  a  hypothetical  question  is  to  obtain  the  opinion  of  one 
entitled  by  superior  learning  and  experience  to  speak  and 
express  an  opinion  upon  a  state  of  facts  which,  for  the  pur- 
pose of  his  consideration,  are  to  be  received  by  him  as  true. 

The  complaints  of  a  patient  and  his  statements  made  to 
his  physician  as  to  his  pains  and  symptoms  may,  under  cer- 
tain circumstances,  be  properly  proven,  and  it  is  not  com- 
plained that  in  this  case  evidence  of  that  character  which 
was  given  was  improperly  received.  A  hypothetical  ques- 
tion might,  therefore,  be  properly  submitted  upon  the  assump- 
tion that  the  hypothetical  facts  were  true. 

The  objections  to  the  instructions  in  the  McKnight  case 
do  not  present  for  consideration  any  point  not  considered  in 
the  other  cases.  It  is  therefore  unnecessary  to  refer  to 
them. 

We  find  no  errors  in  the  case  of  sufficient  gravity  to 
require  us  to  disturb  the  verdict  and  judgment. 

The  judgment  in  the  McKnight  case,  as  in  each  of  the 
other  cases,  must  therefore  be  affirmed. 


County  of  HcDonongh  y.  6.  W.  Pace  et  a1. 

1.  Paufbbs. — Necessaries  Furnished  by  Private  Persons, — A  county 
is  liable  for  necesBaries  fumiBhed  a  pauper  upon  the  order  of  a  super- 
visor. 

Memorandmn. — ^Assumpsit.  Error  to  the  Circuit  Court  of  McDonough 
County;  the  Hon.  Charles  J.  Scofield,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1898,  and  affirmed.  Opinion  filed  October 
28,1808. 
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Statement  of  the  Case, 

This  case  was  presented  to  the  court,  a  jury  being  waived, 
upon  the  following  agreed  state  of  facts,  viz.:  That  prior 
to  March  19,  1890,  the  defendant  county  furnished  partial 
support  to  its  poor  and  indigent  persons  resident  within  said 
county;  that  on  said  19th  day  of  March,  1890,  the  board  of 
supervisors  of  said  county  passed  the  following  resolution  : 
"  Resolved  that  each  township  pay  all  partial  support 
granted  its  inmates;"  that  on  the  21st  day  of  March,  1890, 
the  board  of  supervisors  directed  the  county  clerk  of  said 
county  to  draw  an  order  upon  the  treasurer  of  said  county 
for  $8,000  of  the  money  in  the  hands  of  said  treasurer,  lev- 
ied and  collected  for  the  support  of  paupers  and  poor  and 
indigent  persons  in  said  county,  and  that  said  money  be  dis- 
tributed between  the  various  towns  of  said  county  in  pro- 
portion to  the  amount  of  taxes  levied  in  each  town;  that 
under  said  resolution  there  was  placed  in  the  hands  of  the 
supervisors  of  the  city  of  Macomb  in  said  county,  the  sum 
of  $788.75;  that  said  supervisors  of  said  city  of  Macomb 
expended  all  of  said  money  in  the  partial  support  of  paupers 
and  poor  and  indigent  persons,  prior  to  the  first  day  of 
March,  1892;  that  since  the  said  money  was  placed  in  the 
hands  of  said  supervisors  under  such  order  of  distribution, 
the  county  board  of  said  county  has  refused  to  and  has  not 
paid  any  money  or  clainis  for  the  partial  support  of  poor 
and  indigent  persons;  that  since  the  first  day  of  March,  1892, 
the  plaintiffs  furnished  provisions  and  groceries  to  one  Louisa 
Pestle,  a  poor  and  indigent  person  residing  in  the  city  of 
Macomb,  in  said  county;  that  said  provisions  and  groceries 
were  furnished  upon  the  order  of  John  W.  Cook,  one  of  the 
supervisors  of  said  city;  that  plaintiffs  presented  a  bill  for 
said  goods,  duly  verified  by  affidavit,  to  the  board  of  super- 
visors of  said  county,  and  that  said  board  of  supervisors 
refused  to  pay  the  same,  the  appeal  in  this  cause  being  from 
the  order  of  said  board  in  refusing  to  pay  said  bill;  that  the 
provisions  and  groceries  furnished  by  the  plaintiffs  were 
necessary  for  the  support  of  said  Louisa  Pestle,  and  were 
reasonably  worth  the  sum  of  $3.04;  that  prior  to  the  first 
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day  of  March,  1892,  and  at  and  prior  to  the  time  said  pro- 
visions and  groceries  were  furnished,  the  county  board  of 
said  county  had  provided,  and  there  was  in  said  county,  a 
poor-honse,  under  the  control  of  said  county  board,  where 
the  paupers  of  said  county  were  supported,  and  that  pau- 
pers of  said  county  were  supported  at  said  poor-house  by 
said  county;  that  paupers  were  and  are  received  at  said 
poor-house  when  taken  by  supervisors  of  said  county,  and 
upon  the  order  of  any  of  said  supervisors. 

The  court  found  the  issues  for  the  plaintiff,  and  rendered 
judgment  accordingly  for  the  amount  of  the  plaintiff's  ac- 
count, §3.04,  to  reverse  which  the  county  has  prosecuted  its 
writ  of  error, 

Neece  &  Son,  attorneys  for  plaintiff  in  error. 

Brief  of  Defendants  in  Error,  Baily  &  Holly  and  Agnew 

&  VosE,  Attorneys. 

It  is  the  duty  of  the  county  to  furnish  necessary  support 
to  all  poor  and  indigent  persons  who  are  not  supported  by 
their  relatives  or  at  the  county  poor-house.  R.  S.,  Chap.  107, 
Sec.  20,  23;  County  of  Perry  v.  City  of  Du  Quoin,  99  111.  479^ 

The  contracts  of  a  supervisor  within  the  scope  of  his  statu- 
tory powers  and  in  the  absence  of  fraud,  binds  the  county. 
Board  of  Sups,  of  Clay  Co.  v.  Plant,  42  111.  325. 

The  county  can  not  escape  liability  by  refusing  or  neglect- 
ing to  make  any  rules  or  regulations  on  the  subject,  or  by 
making  unreasonable  rules  and  regulations.  County  of 
Perry  v.  City  of  Du  Quoin,  99  111.  479. 

Plaintiff  in  error  can  not  complain  in  this  court  that  the 
Circuit  Court  erred  as  to  the  law  applicable  to  the  case,  for 
the  reason  that  no  propositions  of  law  were  submitted  to  the 
Circuit  Court.  E.  S.,  Chap.  110,  Sec.  42;  Hobbs  v.  Fergu- 
son, 100  111.  232;  N.  W.  Ben.  and  M.  A.  Assn.  v.  Hall,  118 
III  169. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 
We  are  of  opinion  the  judgment  of  the  Circuit  Court  is 
correct.    The  nature  and  extent  of  the  liability  of  the 
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county  in  respect  to  the  support  of  paupers  were  quite  fully 
discussed  in  The  County  of  Perry  v.  The  City  of  Du  Quoin, 
99  111.  479. 

It  is  unnecessary  to  repeat  or  enlarge  upon  what  was  there 
said.  The  principles  announced  cover  this  case  and  suffi- 
ciently support  the  judgment,  which  will  be  affirmed. 


William  Keller  et  al.  y.  Wm.  Carithers  et  al. 

1.    Evidence — Declaration  of  an  Agent. — It  is  never  admissible  to 
74  456|     show  an  agency  by  the  declarations  of  the  supposed  agent.    When  the 
agency  is  not  in  dispute  the  declaration  of  an  agent  in  regard  to  a  trans* 
action  then  pending  et  dumfervet  op^is  wiU  bind  the  principal.    This  is 
because  it  is  a  verbal  act  and  a  part  of  the  rca  gestae. 

Me morand nm .  —Assumpsit.  A  ppeal  from  the  Circuit  Court  of  Fulton 
County;  the  Hon.  Oscar  P.  Bonney,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1898.  Be  versed  and  remanded.  Opinion  filed 
November  27,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Plain  tiff  ^8  sixth  instruction,  assigned  for  error: 

If  you  believe  from  a  preponderance  of  the  evidence  in  this  case,  that 
prior  to  the  time  of  the  giving  of  the  certificate  of  deposit  introduced  in 
evidence  in  this  case — if  you  find  from  the  evidence  thaj;  the  same  was 
given  to  the  plaintiffs  by  the  firm  of  J.  Mershon  &  Co. — the  defendants, 
William  Mellor,  Martin  Lawyer,  £.  K.  Leighty,  Edwai'd  Hamer,  Samuel 
Schroder,  Samuel  Chipman  and  John  Koet,  knowingly  so  conducted 
themselves  in  connection  with  the  business  carried  on  at  Vermont,  III.,  in 
the  firm  name  of  J.  Mershon  &  Co. ,  as  to  reasonably  justify  the  public 
and  persons  generally  dealing  with  said  firm,  in  supposing  and  believing 
that  they  were  members  of  said  firm,  and  that  the  plaintiffs,  at  and  before 
the  receiving  of  said  certiftcate  of  deposit,  had  been  informed  that  de- 
fendants were  interested  as  partners  in  said  firm  of  J.  Mershon  &  Co.. 
and  at  the  time  they  took  and  received  such  certificate  of  deposit  they 
(the  plaintiffs)  reasonably  supposed  and  believed  that  said  defendants  were 
partners  in  said  firm  and  acted  on  that  supposition,  then  the  said  de- 
fendants would  be  liable  on  said  certificate  whether  they  were  in  fact 
such  partners  or  not 
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J.  A.  MgKenzib  and  Ejnsey  Thomas,  attorneys  for  ap- 
pellants. 

Gray  &  Waggoner,  attorneys  for  appellees. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  judgment  in  favor  of  appellees 
against  appellants  and  several  other  parties  as  members  of 
the  banking  firm  of  J.  Mershon  &  Co.  upon  a  certificate  of 
deposit  and  a  draft  which  was  dishonored.  The  appealing 
defendants  denied  that  they  were  members  of  said  firm  at 
the  time  the  liabilities  were  incurred,  and  the  principal 
question  in  the  case  was  whether  they  had  so  held  them- 
selves out  as  that  they  were  estopped  to  deny  the  partner- 
ship with  respect  to  the  plaintiflfs'  demand.  As  to  the  draft 
it  is  conceded  that  the  appellants  are  liable,  but  they  in- 
sisted below  and  now  insist  that  at  the  time  the  certificate 
of  deposit  was  issued  they  were  in  no  wise  responsible  for 
the  transactions  of  J.  Mershon  &  Co. 

For  a  number  of  years  a  banking  business  had  been  con- 
ducted by  several  of  the  heirs  of  Jacob  Mershon,  deceased, 
under  the  style  of  J.  Mershon  &  Co.,  at  Vermont,  in  Fulton 
county.  For  reasons  not  specially  stated,  it  was  deemed 
best  to  strengthen  the  firm  by  the  admission  of  a  number  of 
additional  partners,  and  a  paper  was  drawn  up  for  that  pur- 
pose. The  paper  bore  date  April  28, 1892,  but  was  not  then 
signed  by  all  the  parties,  and  not  by  some  of  them  until  the 
6th  of  June,  when  the  parties  all  met  and  the  new  firm  was 
in  fact  organized.  This  paper,  which  was  in  effect  an  agree- 
ment to  form  a  partnership  wherein  each  partner  was  to  put 
in  a  si>ecified  amount  of  capital,  was  quite  lengthy  in  its  pro- 
visions and  need  not  be  set  out  at  this  time.  As  we  under- 
stand it  is  not  seriously  contended  as  a  matter  of  law  that 
as  between  the  contracting  parties  a  partnership  actually 
existed  on  the  6th  of  May,  when  the  certificate  of  deposit 
was  issued,  but  that  the  parties  had  so  conducted  them- 
selves that  they  should  not  be  permitted  to  deny  the 
partnership.  As  to  one  of  the  appellants,  Samuel  Chipman, 
the  case  seems  to  us  quite  unsatisfactory. 


A 
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While  his  name  was  not  finally  signed  to  the  articles  of 
partnership  until  the  6th  or  7th  of  June,  yet  it  was  generally 
understood  that  he  w^as  to  be  one  of  the  new  firm.  He  was 
apparently  undecided  whether  to  go  in  or  not,  and  on  the 
29th  of  April  he  distinctly  told  the  plaintiff  that  he  had  not 
signed  and  did  not  intend  to  do  so.  Yet  a  circular  had  then 
been  issued  announcing  the  new  firm  with  his  name  as  one 
of  the  members.  He  denies  that  he  authorized  this  publica- 
tion. 

We  shall  not  state  even  in  a  general  way  the  evidence 
pertaining  to  the  question  whether  Chipman  and  the  other 
appellants  are  aflFected  by  the  rule  of  estoppel. 

As  between  Chipman  and  the  plaintiff  it  was  to  say  the 
least  a  very  close  question  whether  he  ought  to  be  regarded 
as  a  partner  at  the  time  the  certificate  of  deposit  was 
issued.  The  plaintiff,  notwithstanding  Chipman's  dis- 
claimer on  the  29th  of  April,  made  the  deposit  on  the  6th 
of  May. 

Against  the  objection  of  defendants  the  court  permitted 
plaintiff  to  testify  to  what  Durell,  the  cashier,  said  at  that 
time,  which  was  in  effect  that  he  understood  Chipman  and 
several  others  named  were  partners.  This  ruling  is  as- 
signed as  error. 

It  is  defended  on  the  gi'ound  that  Durell  was  then  the 
agent  of  defendants,  and  that  what  he  said  in  the  transac- 
tion of  the  business  of  receiving  the  money  and  issuing  the 
certificate  was  a  part  of  the  res  gestm^  and  as  such  admis- 
sible. 

The  fallacy  here  is  in  assuming  that  he  was  the  agent  of 
defendants.  He  w^as  not,  unless  they  were  then  members  of 
the  firm-  But  Chipman,  at  least,  was  not  a  member  of  the 
firm  at  that  time,  and  the  only  ground  upon  wliich  he  can 
be  held  is,  that  he  is  estopped  to  deny  it. 

This  declaration  of  Durell  was  offered  for  the  very  pur- 
pose of  establishing  the  point  in  dispute,  that  is,  as  to  the 
partnership. 

It  is  never  admissible  to  show  an  agefncy  by  the  declara- 
tions of  the  supposed  agent,  and  in  effect  that  was  what 
was  done  herei 
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The  argument  of  appellee  begs  the  question.  AVhen  the 
agency  is  not  in  dispute,  the  declaration  of  an  agent  in 
regard  to  a  transaction  then  depending,  et  dumfervet  opus, 
will  bind  the  principal.  This  because  it  is  a  verbal  act  and 
so  part  of  the  res  gestce. 

It  would  be  a  perversion  of  the  rule  to  admit  such  decla- 
ration when  the  important  question  before  the  jury  involved 
the  agency  of  the  declarant,  and  here  we  are  bound  to  say, 
as  a  matter  of  law,  upon  the  undisputed  facts,  that  he  was 
not  an  agent  of  Chipman,  for  the  reason  that  at  that  time 
Chipman  was  not  a  member  of  the  firm. 

The  same  observation  may  be  made  as  to  the  other  defend- 
ants who  had  not  then  signed  the  articles  of  copartnership. 

It  is  not  necessary  to  determine,  whether,  as  between 
themselves,  any  of  the  signers  were  bound  until  all  had 
signed.  For  the  present  purpose,  that  question  need  not 
now  be  discussed.  We  think  it  was  error  of  a  substantial 
character  to  admit  this  declaration  of  Durell. 

The  sixth  instruction  for  plaintiff  was  erroneous,  as  we 
think,  because,  by  the  concluding  and  effective  part  of  it, 
the  jury  were  advised,  that  if  plaintiff  was  informed  that 
defendants  were  partners,  and  reasonably  supposed,  and 
believed,  that  the  defendants  were  partners,  then  they  would 
be  liable.  The  first  clause  of  the  instruction  was  predicated 
upon  alleged  acts  of  defendants  in  holding  themselves  out  as 
jmrtners,  but  as  thougluby  design,  the  concluding  portion 
was  not  made  to  depend  upon  such  acts  of  defendants,  but 
upon  information  received  by  plaintiff,  not  necessarily  based 
upon  or  referring  to  such  acts.  When  this  instruction,  as 
thus  drawn,  was  considered  in  connection  with  the  evidence 
of  Durell's  declaration,  it  is  quite  probable  the  jury  were 
misled. 

Durell's  declaration  contained  all  the  ijiformation  neces- 
sary to  establish  liability  in  the  light  of  this  instruction. 

For  the  errors  indicated  we  feel  constrained  to  reverse  the 
judgment  and  remand  the  cause  for  another  trial.  Re- 
versed and  remanded. 
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W.  0.  Peake  y.  Anderson  Walton. 

1.  Deceit — Falae  Representations  as  to  Quality  of  Land  Sold, — An 
action  for  deceit  will  lie  for  falsely  and  fraudulently  representing  the 
quantity  of  a  tract  of  land  and  thereby  deceitfully  inducing  a  person  to 
buy  the  same. 

2.  Variance — Between  Proof  and  Declaration  May  be  Waived — A 
variance  between  the  allegation  of  the  declaration  and  the  proofs  is 
waived  by  the  introduction  of  the  evidence  without  objection. 

Memorandam. — Action  for  deceit.  Appeal  from  the  Circuit  Court  of 
Coles  County;  the  Hon.  Edward  P.  Vail,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1893,  and  affirmed.  Opinion  filed  Novem- 
ber 27,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

F.  K.  Dunn,  attorney  for  appellant. 
Hughes  &  Hayes,  attorneys  for  appellee. 

Mr.  Justice  Pleasants  delivered  the  opinion  of  the 
Court. 

Action  on  the  case  brought  by  appellee,  for  deceit  as  to 
boundary  and  quantity  of  a  tract  of  land  sold  to  him  by  ap- 
pellant. Plea,  not  guilty;  trial  by  jury  and  verdict  for 
plaintiff  for  $312.50,  which  the  court  refused  to  set  aside 
and  rendered  judgment  thereon. 

The  declaration  avers  that  plaintiff  bargained  with  de- 
fendant for  a  tract  of  land  described  in  the  deed  annexed, 
and  that  defendant  took  him  to  the  premises  and  showed 
what  purported  to  be  the  lines  and  corners  thereof,  and 
represented  to  him  that  they  contained  seven  acres;  that  the 
lines  and  corners  so  shown  were  not  the  true  lines  and 
corners  of  said  tract  and  it  did  not  contain  seven  but  only 
four  and  47-100  acres;  that  defendant  knew  it  and  made  the 
representations  falsely  and  fraudulently;  that  plaintiff  re- 
lied on  them  as  true  and  was  therebv  induced  tx)  buv  the  tract 
for  $1,400;  that  included  in  the  lines  and  corners  so  pointed 
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out  were  two  lots,  120  by  170  feet  together,  but  they  were 
not  included  in  the  true  lines  and  corners. 

The  errors  assigned  are  improper  instructions  given  for 
plaintiff  and  the  refusal  to  set  aside  the  verdict  as  being 
against  the  evidence. 

There  was  no  dispute  of  defendant's  ownership  of  the  land 
as  plaintiff  claims  it  was  pointed  out.  He  might  have  law- 
fully conveyed  it,  and  did  convey  it,  excepting  the  two  lots 
msntioned,  which  were  by  the  deed  reserved  to  the  grantor. 
It  was  very  irregular  in  shape,  being  what  remained  of  a 
tract  of  a  little  over  ten  acres  in  the  citv  of  Cliarleston,  out 
of  which  he  had  conveyed  eight  or  nine  scattered  parcels. 
He  had  put  it  for  sale  in  the  hands  of  Mr.  Tooke,  a  real 
estate  agent  in  that  city,  who  advertised  it  as  directed  by 
appellant  in  his  column  of  the  Charleston  Courier  as  fol- 
lows : 

"  No.  22,  seven  acres,  lots  of  small  fruit  trees,  good  house, 
six  rooms,  good  barn,  fine  brick  cellar,  two  wells,  one  spring 
living  water,  orchard,  chicken  house,  large  quantity  of 
grapes,  No.  1  locality.    Only  $1,400.    Very  cheap." 

Appellee  had  been  a  farmer,  living  six  miles  east  of  the 
city.  His  attention  having  been  arrested  by  this  advertise- 
ment, he  called  on  Tooke,  who  showed  him  the  premises  and 
told  him,  more  particularly  than  was  stated  in  the  adver- 
tisement, the  terms  on  which  they  could  be  bought.  A  few 
days  afterward,  in  company  with  Mr.  Albert  C.  Ely,  he  called 
on  appellant.  They  found  Mr.  Robert  Stewart  with  him. 
They  all  went  out  upon  the  land,  and  appellee,  Ely  and 
Stewart  say  appellant  pointed  out  the  boundaries  as  includ- 
ing the  two  lots  mentioned.  Appellant  did  not  deny  it,  but 
claimed  that  he  told  appellee  those  lots  were  reserved.  Tooke 
testified  that  he  also  so  told  him,  but  appellee  contradicted 
both  of  them,  and  Stewart  corroborated  him  as  against  the 
statement  of  appellant.  On  the  question  of  their  reserva- 
tion and  notice  thereof  to  appellee  there  was  no  other  evi- 
dence. 

On  behalf  of  appellant  it  is  insisted  that  if  he  did  represent 
the  boundaries  as  including  the  two  lots,  without  giving 
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appellee  notice  of  his  intention  to  reserve  them,  and  did  not 
include  them  in  his  deed,  and  intended  at  the  time  not  to 
include  them,  those  facts  show  only  a  failure  to  convey  as 
much  as  he  agreed  to  convey,  which  was  but  a  breach  of  the 
agreement,  without  any  element  of  tort,  and  that  for  such 
breach  an  action  on  the  case  for  deceit  wiU  not  lie;  that  a 
promise  or  agreement  to  perform  an  act,  though  accompanied 
at  the  time  with  an  intention  not  to  perform,  and  which  is 
not  performed,  is  not  such  a  deceit  or  false  representation 
as  will  support  this  action,  because  it  does  not  assert  a  fact 
as  existing  in  the  present  tense,  and  the  only  remedy  at  law 
is  a  suit  upon  the  promise  or  agreement,  citing  Gage  v. 
Lewis,  68  111.  604,  615;  The  People  v.  Healey,  128  lU.  9;  Kit- 
son  V.  Farwell,  132  111.  327.  The  law  undoubtedly  is  as  thus 
stated;  and  the  Circuit  Court  so  instructed  the  jury  at  the 
instance  of  the  defendant,  but  those  given  for  the  plaintiff 
were  very  likely  to  appear  to  the  jury  to  conflict  wdth 
them. 

In  our  judgment  the  evidence  failed  to  show  a  misrepre- 
sentation as  to  the  boundaries  of  the  tract  in  question.  On 
the  contrary,  it  seems  to  show  that  the  representation  made 
was  true,  and  that  the  wrong  to  appellee  in  that  respect,  if 
any,  was  that  the  description  in  the  deed  did  not  conform 
to  it.  The  fraud,  if  any,  was  in  the  reservation  of  the  two 
lots,  which  was  not  the  fraud  alleged;  but  no  objection  was 
raised  to  the  evidence  on  the  ground  of  variance.  >  Had 
there  been,  and  an  attempt  made  to  obviate  it  by  an  amend- 
ment of  the  declaration,  could  it  have  succeeded  ?  Must  not 
any  amendment,  to  accord  with  the  facts,  have  more  clearly 
shown  a  case  within  the  rule  declared  in  Gage  v.  Lewis, 
supra^  a  breach  of  an  executory  agreement  to  convey  a  tract 
bounded  as  therein  stated  ? 

We  are  strongly  inclined,  however,  to  regard  that  aver- 
ment as  unimportant  in  this  case,  and  to  think  that  the 
supposed  cause  of  action  thereby  stated  was  not  the  ground 
of  the  verdict  rendered.  What  the  appellee  suffered  and 
that  of  which  he  really  complained  was  the  diminution  of 
the  quantity,  and  the  averment  which  covered  his  case  was 
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the  fraudulent  deceit  practiced  upon  him  as  to  the  number 
of  acres  the  tract  contained.  On  account  of  its  shape  and 
the  description  it  necessitated,  he  could  not  rely  upon  any 
judgment  of  his  own  as  to  the  quantity,  either  from  inspec- 
tion of  the  tract  or  from  the  deed.  He  might  therefore 
reasonably  rely  on  appellant's  representation  in  relation  to 
it.  Kolte  V.  Reichelm,  96  111.  42S-9;  Antle  v.  Sexton,  137 
111.  410;  Hicks  v.  Stevens,  121  111.  1S6.  Appellant  had  been 
living  on  it  six  years.  He  knew  how  much  the  tract  he 
originally  bought  contained.  He  had  sold  out  of  it  all  that 
had  since  been  sold.  The  evidence  fairlv  establishes  the 
fact  that  not  only  by  the  authorized  advertisement,  but  by 
direct  statement  to  appellee  he  represented  what  remained 
and  what  he  showed  to  ap])ellee  as  containing  seven  acres. 
By  the  survey  for  appellee  of  what  was  conveyed  to  him,  it 
was  found  to  contain  only  four  and  forty-seven  one  hun- 
dredths acres.  If  he  reserved  the  two  lots  and  so  notified 
appellee,  as  he  claims,  there  should  still  remain  over  six  and 
one  half  acres.  This  was  a  representation  of  fact,  as  then 
existing.  There  was  also  evidence  tending  to  show  that 
it  was  a  material  inducement  to  the  purchase,  and  relied 
on  b)^  the  purchaser.  Did  appellant  know  it  was  false? 
He  swore  that  he  thought  he  had  sold  only  about  three 
acres;  he  just  supposed  there  were  about  seven  left,  and  that 
he  had  no  idea  how  much  there  was.  But  this  was  a  ques- 
tion of  fact  for  the  jury.  The  circumstances  tend  to  show 
that  he  did  know,  as  he  might  and  should  have  known, 
before  he  made  such  representations,  whether  the  tract  did 
or  did  not  contain  the  quantity  stated.  Thorne  v.  Prentiss, 
83  111.  99;  RulBf  v.  Jarrett,  94*^111.  479.  Upon  this  question 
the  jury  were  properly  instructed,  and  we  are  not  warranted 
to  say  their  finding  was  clearly  against  the  weight  of  the 
evidence.  There  is  no  complaint  of  the  amount  of  the  ver- 
dict.   Judgment  aflBrmed. 
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^   oj     Cleyeland,  Cincinnati,  Chicago  &  St.  Lonls  Railway  Co« 
*  ji5o^  y^  Charles  H.  Baddeley^  Administrator^  etc. 

1.  Negugexce— TF^f  the  Plaintiff  Must  Prove.^ln  actions  for  the 
recovery  of  damages  resulting  from  negligent  acts,  it  is  incumbent  upon 
the  plaintiff  to  show,  first,  that  the  defendant  was  negligent,  as  alleged 
in  the  declaration;  second,  that  the  deceased  was  then  and  there  exer- 
cising ordinary  care. 

2.  RAILROADS—Speed  of  Trains-^VHien  Negligent-^Witkim  the  limits 
of  cities  and  towns,  to  run  a  train  at  a  greater  rate  of  speed  than  is 
allowed  by  ordinance,  is  legal  negligence. 

3.  Instructions— ^rroncoiw—ir/ujn  Not  Reversible  Error.^The  Ap- 
pellate Court  will  not  reverse  a  judgment  for  on  error  in  an  instruction 
when  the  verdict  upon  the  point  in  question  is  right. 

4.  Ordinary  Care — A  Qtiestionfor  a  Jury.— In  actions  for  personal 
injuries  it  is  a  question  for  the  jury  to  determine  whether  the  plaintiff 
used  such  care  as  might  be  expected  of  an  ordinarily  prudent  person. 

5.  Neouoence — A  Question  for  a  Jury. — ^In  actions  for  damages 
resulting  from  acts  of  negligence,  the  question  as  to  whether  the  defend- 
ant has  been  guilty  of  negligence  is  a  question  of  fact  for  the  jury. 

6.  Instructions — Chnission  in  One  may  be  Cured  by  Anotlier. — Where 
an  omission  in  one  instruction  is  cured  in  others  given,  it  is  the  settled 
rule  not  to  reverse  for  tliis  cause. 

7.  Next  op  Kin— ITw  Husband  is,  of  the  rrt/e.— Under  the  statute 
which  provides  for  damages  sustained  by  the  widow  and  next  of  kin, 
the  husband  of  a  deceased  wife,  whose  death  is  the  result  of  negligent 
acts,  may  maintain  the  action. 

Memorandnm.—Action  for  damages  resulting  from  negligent  act. 
Appeal  from  the  Circuit  Court  of  McLean  County;  the  Hon.  Thomas 
F.  Tipton,  Judge,  presiding.  Heard  in  this  court  at  the  May  term, 
1893,  and  affirmed.    Opinion  filed  November  27,  1893. 

The  opinion  states  the  case. 

Appellant's  Brief,  Geo.  W.  Gere,  Attorney;  Jno.  T.  Dyk 
F.  Y.  Hamilton  and  Evens  Woollen,  o»  Counsel. 

Plaintiff's  intestate  in  making  the  unsuccessful  attempt  to 
cross  in  front  of  the  locomotive  engine,  which  she  saw  and 
knew  was  coming,  when  she  could  have  remained  at  the  side 
of  the  track  with  perfect  safety,  was  guilty  of  such  contrib- 
utory negligence  that  a  recovery  against  appellant  can  not 
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be  sustained.  T.  W.  &  W.  E.  E.  Co.  v.  Jones,  76  111.  311; 
St.  L.  A.  &  T.  H.  E.  E.  Co.  v.  Manley,  58  111.  300;  T,  P.  & 
W.  Ey.  Co.  V.  Eney^47  111.  614;  C.  &  A.  Ey.  Co.  v.  Jacobs, 
63  111.  178;  Abend  v.  T.  H.  &  I.  Ey.  Co.,  Ill  111.  202;  C.  & 
A.  E.  E.  Co.  V.  Gretzner,  46  III.  75;  Eailroad  Co.  \\ 
Houston,  95  U.  S.  697;  Scofield  v.  C.  M.  &  St.  P.  E.  E.  Co., 
114  U.  S.  615;  Penn.  E.  E.  Co.  v.  Aiken,  41  Am.  &  Eng. 
572;  Keeley  v.  II.  &  St.  J.  E.  E.  Co.,  13  Am.  &  Eng.  638- 
41-2;  State  of  Maine  v.  Maine  Cent.  E.  E.  Co.,  19  Am.  & 
Eng.  314;  Kwiotkowski  v.  Chi.  &  G.  T.  Ey.  Co.,  38  K  W. 
Eep.  463;  Korrady  v.  L.  S.  &  M.  S.  Ey.  Co.  (Ind.),  29  N.  E. 
Eep.  1069;  Little  Eock  &  Ft.  S.  Ey.  Co.  v.  Dinsman,  16  S. 
W.  Eep.  169;  L.  S.  &  M.  S.  E.  E.  Co.  v.  Sunderland,  2  Brad. 
307. 

Under  the  laws  of  Illinois  the  husband  is  not  a  beneficiary 
in  this  class^of  cases,  he  not  being  next  of  kin  to  his  wife. 
E.  S.,  Starr  &  Curtis,  1290,  Sec.  2;  Dickens  v.  N.  T.  Cent.  E. 
E.  Co.,  23  N.  Y.  158;  Drake,  Adm.  v.  Gilraore  et  al.,  52  N.  Y. 
389;  Townsend  et  al.  v.  Eadcliffe,  44  111.  446;  Gauch  v.  St. 
L.  M.  S.  Ins.  Co.,  88  111.  251;  1  Bouvier's  Law  Die,  '^ilindred," 
C91;  Anderson's  Law  Die. "  Kin."  589;  Haraden  v.  Larrabee, 
113  Mass.  431;  Wetter  v.  Walker,  62  Ga.  145;  E.  E.  Co.  v. 
Winn.  42  Ga.  331;  Lovett  v.  E.  E.  Co.,  55  Ga.  143. 

Appellee's  Brief,  Eebbick,  Luoas  &  Spencer,  Attorneys, 

The  point  in  appellant's  brief  is  that  "  under  the  laws  of 
Illinois,  the  husband  is  not  a  beneficiary  in  this  class  of  cases, 
he  not  being  next  of  kin  to  his  wife."  A  number  of  cases 
are  cited  supporting  that  contention.  Were  the  question  an 
open  one  in  this  State,  it  would  seem  somewhat  doubtful  and 
uncertain  on  the  authorities  cited  by  appellant.  But  it  is 
not  an  open  question  in  this  State.  The  Supreme  Court,  in 
the  case  of  The  City  of  Chicago  v.  Major,  18  111.  359,  have 
settled  the  question;  and  the  very  question  suggested  by 
counsel  of  appellant,  is  anticipated  in  that  case  by  the  Su- 
preme Court.  Justice  Caton,  speaking  for  the  court,  says : 
"  Should  we  adopt  the  construction  contended  for,  we  should 
have  to  hold  that  no  remedy  is  given  to  the  husband  for  the 
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loss  of  the  wife.  We  can  not  believe  that  the  legislative 
mind  was  actuated  by  such  narrow  and  limited  intentions 
when  framing  the  first  section  of  the  act,  which  alone  gives 
the  cause  for  action.'* 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  action  was  brought  by  the  appellee  as  administrator  of 
Emily  Humphrey  against  the  appellant,  to  recover  damages 
for  negligently  causing  the  death  of  the  said  Emily  Ilum- 
phrey. 

The  plaintiflp  recovered  a  verdict  of  $4,000,  of  which  the 
sum  of  $1,500  was  remitted,  and  judgment  was  rendered  for 
$2,500,  from  which  the  present  appeal  is  prosecuted. 

The  declaration  averred  that  the  death  was  caused  by  rea- 
son of  the  negligence  of  the  defendant  in  the  management 
and  running  of  a  certain  locomotive  over  the  roaj  of  defend- 
ant, whereby  the  said  locomotive  ran  upon  and  struck  the 
said  deceased,  who  was  then  attempting  to  cross  the  track, 
and  who  was  then  exercising  ordinary  care. 

Upon  the  trial  the  defendant  offered  no  evidence,  and 
rested  on  that  offered  by  the  plaintiff,  insisting  then,  as  it 
does  now,  that  no  sufficient  cause  of  action  was  disclosed  by 
the  plaintiff's  proof. 

In  order  to  recover,  it  was  incumbent  upon  the  plaintiff  to 

establish : 

1st.    That  the  defendant  was  negligent,  as  alleged  in  the 

declaration. 

2d.  That  the  deceased  was  then  and  there  exercising 
ordinary  care. 

By  the  errors  assigned,  the  appellant  calls  upon  us  to  de- 
termine whether  the  evidence  is  sufficient  to  support  the 
verdict,  judging  of  the  same  according  to  the  well  recog- 
nized rules  applicable  in  a  court  of  appollate  jurisdiction, 
when  considering  a  judgment  brought  bafore  it  for  review. 

It  appears  that  the  appellant's  line  of  railroad  passes 
through  the  city  of  Leroy,  in  McLean  Co.,  the  general  direc- 
tion being  from  the  southeast  to  the  northwest.  At  the 
intersection  of  Center  street,  which  runs  east  and  west,  with 
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Buck  street,  which  runs  north  and  south,  there  is  a  crossing 
over  the  railroad,  at  grade,  for  both  streets,  with  a  sidewalk 
crossing  for  foot  passengers.  The  deceased  and  her  sister, 
Mrs.  Kichards,  were  walking  along  the  sidewalk  on  Cen- 
ter street,  going  west,  and  as  they  came  near  the  track 
they  observed  a  train,  as  they  supposed,  approaching  from 
the  northwest.  Mrs.  Richards  asked  the  deceased  whether 
there  would  be  time  to  cross,  and  the  latter  replied: 
"  Yes,  plenty;  it  is  way  beyond  the  depot."  They  were 
then  on  the  side  track,  which  was  but  a  few  feet  from 
the  main  track.  Mrs.  Richards  says  they  then  quickened 
their  speed  somewhat,  and  passed  on  to  the  main  track,  and 
just  as  she  stepped  over  the  west  rail  she  looked  around  and 
saw  the  engine  was  near  them  and  coming  very  rapidly. 
She  escaped,  but  the  deceased,  who  was  upon  her  left,  was 
caught  and  carried  by  the  side  of  the  engine  some  distance, 
causing  her  death  within  a  very  few  moments. 

As  to  the  alleged  negligence  of  the  defendant;  the 
supposed  train  proved  to  be  a  locomotive,  with  no  cars 
attached,  passing  from  northwest  to  the  southeast.  It  was 
running  at  a  very  high  rate  of  speed.  By  the  municipal 
ordinance  then  in  force,  the  legal  rate  of  speed  was  fixed  at 
fifteen  miles  per  hour.  It  is  a  matter  of  opinion,  merely,  as 
to  the  actual  speed.  Some  of  the  witnesses  place  it  at  fifty 
miles  per  hour — others  at  forty — one  says  twenty-five  or 
thirty  when  he  first  saw  it  after  the  deceased  had  been 
struck — others  say  over  fifty,  and  others  who  do  not  at- 
tempt  to  fix  the  rate  in  miles  per  hour,  use  v^arious  forms  of 
expression — for  instance,  one  says  it  was  going  faster  than 
he  had  ever  seen  a  train  or  an  engine  go  before;  another 
says  "  it  went  by  like  a  flash;"  another  that  it  went  "as 
though  shot  out  of  a  gun."  And  it  appears  that  after  strik- 
ing the  deceased,  it  ran  nearly  a  quarter  of  a  mile  before  it 
was  stopped.  The  speed,  being  in  excess  of  that  allowed  by 
the  ordinance,  was  illegal,  and  this  was  negligence,  as  a  mat- 
ter of  law.  It  was  unnecessarily  and  unusually  high,  and  it 
might  perhaps  be  said  under  the  circumstances  to  be  so  reck* 
less  as  to  amount  to  gross  negligence. 
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We  are  not  unmindful  that  railroads  have  the  right  to 
make  such  speed  as  they  may  deem  necessary,  having  due 
regard  for  the  safety  of  passengers  and  of  persons  who  may 
have  occasion  to  cross  the  tracks  except  so  far  as  controlled 
by  municipal  ordinances,  and  that  the  public  demand  for  rapid 
transit  seems  to  compel  very  high  rates  of  speed  for  more  or 
less  through  traffic  on  all  railroads. 

Yet,  the  speed  may  be  so  great  as  to  amount  to  negli-. 
gence,  when  all  the  circumstances  are  taken  into  considera- 
tion. 

When  such  trains  are  run  with  proper  care  in  the  matter 
of  giving  signals,  and  when  not  controlled  by  local  ordinances, 
they  may,  perhaps,  pass  through  towns  and  cities  at  the 
rate  of  forty  or  fifty  miles  per  hour  without  being  subject  to 
the  imputation  of  negligence.  In  such  case  there  is  a  seem- 
ing necessity,  or  at  least  justification,  for  the  high  speed, 
and  there  is  no  violation  of  municipal  ordinance  involved. 
Certainly,  we  could  not  say  as  matter  of  law,  that  such 
speed  would,  under  such  circumstances,  be  negligence  per 
se.  Here,  however,  there  was  a  violation  of  law.  The  ordi- 
nance fixed  the  rate  reasonably  and  was  a  valid  regulation. 

Moreover,  there  appears  to  be  no  justification  for  such  a 
speed  at  such  a  place  for  a  mere  locomotive  and  tender; 
prima  fdcie^  it  is  unnecessary  and  reckless.  It  involves  risk 
and  liazard  to  life  and  property  without  occasion  and  should 
be  condemned  as  clearly,  if  indeed  not  grossly,  negligent. 
In  this  connection,  and  to  avoid  repetition,  we  may  notice 
the  objections  urged  to  the  first  and  third  instructions  given 
at  the  instance  of  the  plaintiff.  As  to  the  first,  it  is  said 
that  it  assumes  the  defendant  was  negligent  in  the  matter 
alleged  in  the  declaration.  We  think  it  does  not  so  assume, 
but  rather  states  the  alleged  negligence  as  hypothetical. 

As  to  the  third,  it  is  urged  that  it  singles  out  the  specific 
fact  that  the  speed  was  in  excess  of  the  rate  fixed  by  ordi- 
nance, and  thereby  calls  the  attention  of  the  jury  specifically 
to  that  feature  of  the  case.  Conceding  that  these  instruc- 
tions are  faulty  in  the  respects  urged,  yet  we  ought  not  to 
reverse  for  such  cause  when  we  are  bound  to  say  that  upon 
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this  point  of  the  defendant's  negligence,  the  verdict  was 
right.  Indeed,  we  must  say  that  no  other  conclusion  on 
this  point  was  justified  by  the  evidence.  Hence,  it  is 
wholly  immaterial  whether  these  instructions  are  obnoxious 
to  the  objections  urged. 

Assuming  then,  as  we  do,  that  there  was  suflScient  evi- 
dence of  negligence  on  the  part  of  defendant,  it  remains 
to  inquire  whether  upon  the  point  of  the  care,  or  want  of 
care,  of  the  deceased,  the  verdict  is  so  far  opposed  to  the 
evidence  as  to  require  the  interference  of  this  court.  Coun- 
sel argue  that  deceased  saw  the  locomotive;  knew  it  was 
coming  toward  the  crossing,  and  that,  in  voluntarily  attempt- 
ing to  cross  in  front  it,  she  was  guilty  of  such  negligence 
as  precludes  recovery. 

It  is  urged  with  much  vigor  that  it  has  often  been  said, 
judicially,  that  such  conduct  is  negligence  in  and  of  itself. 

No  doubt  it  has  often  been  so  declared  in  the  opinions  of 
courts  of  last  resort,  by  way  of  argument  and  as  applied  to 
the  case  under  immediate  consideration.  Such  expressions 
are  not  infrequent  in  the  reports  of  the  Supreme  Court  of 
this  State.  But  it  is  also  and  equally  true  that,  in  this 
State,  at  least,  negligence  is  a  question  for  the  jury,  and  that 
the  court  would  not  instruct  that  a  particular  act  of  failure 
to  look  or  listen  for  an  approaching  train,  or  of  attempting 
to  cross  in  front  of  a  train,  is  per  se  negligence.  Any  such 
act,  not  being  in  violation  of  legislative  or  municipal  enact- 
ment, is  not  necessarily  negligent,  and  is  not  to  be  so  de- 
clared by  the  court  to  the  jury. 

The  fallacy  of  appellant's  argument  is  in  the  assumption 
that,  because  the  deceased  knew  the  engine  was  api)roaching 
she  was  necessarily  negligent  in  attempting  to  cross  in  front 
of  it. 

Manifestly  it  was  a  question  for  the  jury  to  determine 
whether  she  used  such  care  as  might  be  expected  of  an 
ordinarily  prudent  person.  Penn.  Co.  v.  Frana,  112  111.  308; 
C,  St.  L.  &  P.  R  R.  Co.  V.  Hutchinson,  120  111.  687;  C.  & 
A.  R.  R.  Co.  V.  Adler,  129  111.  335. 

It  is  true,  as  a  general  proposition,  that  in  the  exercise  of 
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ordinary  care,  a  person  will  not  go  upon  a  railroad  track  with- 
out taking  the  precaution  to  ascertain  whether  a  train  is 
approaching,  and  if  a  train  is  seen  approaching,  ordinary 
prudence  will  forbid  attempting  to  cross  in  front  of  it,  when 
it  is  dangerously  near,  or  indeed  so  near  as  to  induce  a  calcu- 
lation of  chances.  But  if  the  train  is  so  far  away  as  that  it 
is  apparently  safe  to  cross  one  may  prudently  attempt  to  do 
so.  If,  for  instance,  it  is  a  mile  away,  there  would  be  no  im- 
prudence in  the  act.  If  the  distance  is  a  half  mile  or  a  quar- 
ter of  a  mile  or  even  less,  still  it  must  be  a  pure  question  for 
the  jury  whether,  under  the  particular  circumstances,  the  act 
was  prudent.  The  circumstances  must  be  taken  into  account, 
and  if  they  are  such  as  to  mislead  or  deceive  an  ordinary 
person  as  to  the  speed  or  distance  of  the  coming  train,  due 
allowance  should  be  made  therefor  in  estimating  the  action 
of  the  person  injured.  In  the  present  case  the  deceased  did 
see  the  engine  approaching;  she  thought  it  was  at  a  point 
beyond  the  depot,  some  six  or  seven  hundred  feet  from  the 
crossing  where  she  was.  The  situation  was  such  that  she 
was  facing  the  engine,  or  nearly  so,  and  therefore  she  might 
have  been  mistaken  as  to  its  distance  and  might  more  easily 
have  been  mistaken  as  to  its  rate  of  speed. 

If  she  was  not  mistaken  as  to  the  distance  (and  we  learn 
what  she  thought  about  it  as  well  as  what  Mrs.  Eichards 
thought,  from  the  testimony  of  the  latter,  as  to  which  there 
is  no  positive  or  direct  contradiction),  then  it  is  probable  the 
speed  was  considerably  more  than  fifty  miles  per  hour. 
But  whether  mistaken  or  not,  it  is  difficult  to  see  upon  what 
ground  we  shall  say  that  the  jury  could  not  reasonably  find 
that  the  deceased,  under  all  the  circumstances,  acted  as  any 
ordinarily  prudent  person  would.  The  very  high  rate  of  speed 
is  sufficient  to  account  for  the  mistake  of  the  deceased  in  sup- 
posing she  could  safely  get  across. 

She  was  familiar  with  the  locality,  and  as  she  told  her  sis- 
ter, she  had  narrowly  escaped  at  that  point  once  before.  Bhe 
thought  there  was  ample  time,  and  they  somewhat  quick- 
ened their  pace.  It  does  not  appear  that  the  engineer  gave 
warning  of  his  dangerous  proximity,  nor  is  it  indeed  proved 
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that  he  saw  them;  but  it  was  his  duty  to  keep  a  lookout  and 
it  is  hardly  credible  that  he  did  not  see  them  in  time  to  sound 
the  whistle. 

We  are  not  disposed  to  say  that  the  finding  of  the  jury 
upon  the  question  of  the  care  shown  by  deceased  is  so  far 
opposed  to  the  evidence  as  to  justify  a  reversal  for  that 
ground.  If  the  speed  was  so  much  greater  than  it  should 
have  been,  and  as  from  the  standpoint  of  the  deceased  it 
appeared  to  be,  then  the  mistake  she  made  was  caused  by 
the  negligent  conduct  of  the  defendant,  and  it  is  not  for  the 
latter  to  set  up  such  mistake  as  a  bar  to  recovery. 

After  a  careful  consideration  of  the  matter  we  feel  con- 
tent to  rest  upon  the  verdict  as  to  this  branch  of  the  case. 

It  is  urged  that  the  second  instruction  for  plaintiff  failed 
to  state  as  essential  to  recovery  that  the  deceased  used  ordi- 
nary care. 

Assuming  that  this  instruction  is  so  faulty  we  find  that 
the  first,  second  and  third,  for  plaintiff,  contain  this  qualifi- 
cation, and  that  it  is  plainly  and  strongly  stated  in  no  less 
than  seven  different  instructions  given  for  the  defendant. 
There  is  no  cotiflict  in  the  instructions,  but  only  an  omission 
in  one  which  is  amply  cured  in  others  given  for  the  plaintiff 
as  well  as  the  defendant,  and  when  this  appears  it  is  the 
settled  rule  not  to  reverse  for  this  cause.  It  was  so  held  in 
Willard  v.  Swansen,  126  111.  381,  as  it  had  been  held  before 
and  has  frequently  been  held  since. 

It  is  further  objected  that  the  fourth  instruction  for  the 
plaintiff  authorized  the  jury  to  allow  "  proper  pecuniary  com- 
pensation for  damages  to  the  husband  and  next  of  kin,"  and 
that  the  jury  were  not  confined  to  the  statutory  rule  which 
permits  only  a  fair  and  just  compensation  with  reference  to 
the  pecuniary  injuries  resulting  from  such  death. 

Possibly  the  instruction  might  be  deemed  somewhat  uncer- 
tain and  the  jury  might  not  understand  that  they  could  allow 
nothing  beyond  compensation  for  pecuniary  loss  (though 
probably  there  would  have  been  no  misconception  on  this 
point),  had  it  not  been  aided  and  supplemented  by  others; 
but  we  find  that  in  at  least  two  given  for  defendant  the  rule 
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of  the  statute  was  so  plainly  set  forth  that  misunderstanding 
was  impossible. 

There  was  proof  as  to  the  pecuniary  loss  sustained  by  the 
husband,  who,  by  reason  of  the  peculiar  facts  proved,  was  do- 
pendent  upon  the  deceased  for  support. 

The  verdict  of  the  jury  was  reduced  by  remittitur  to  $2,500 
as  already  stated,  and  we  think  the  judgment  as  it  stands  is 
not  excessive  in  any  view  proper  to  be  taken  of  the  evidence. 

The  point  remaining  for  consideration  is  that  there  can  be 
no  allowance  for  damages  for  the  loss  sustained  by  the  hus- 
band on  account  of  the  death  of  the  wife. 

In  the  case  of  The  City  of  Chicago  v.  Major,  18  111.  359, 
the  Supreme  Court  had  occasion  to  construe  the  language 
of  the  statute  which  provided  for  damages  sustained  by  the 
"  widow  and  next  of  kin,"  and  while  this  precise  question 
was  not  then  involved  the  court  remarked :  ''  Should  we 
adopt  the  construction  contended  for  we  should  have  to  hold 
that  no  remedy  is  given  to  the  husband  for  the  loss  of  the 
wife.  We  can  not  believe  that  the  legislative  mind  was 
actuated  by  such  narrow  and  limited  intentions  when  fram- 
ing the  first  section  of  the  act,  which  alone  gives  the  cause 
of  action."  So  far  as  we  are  advised  this  view  has  been 
generally  accepted  by  the  courts  and  the  profession.  While 
in  other  States  a  diflferent  view  may  have  prevailed  as  to  the 
meaning  of  substantially  the  same  terms  in  their  local  stat- 
utes, yet  we  are  not  inclined  to  depart  from  a  construction 
so  well  recognized  and  so  equitable. 

The  judgment  will  be  affirmed. 


John  P.  Perisho  v.  John  Quinn. 

1.  Fraudulent  Conveyances— 5ecre.<  Trmt.—A  deed,  though  abso- 
lute on  its  face,  but  subject  to  a  secret  trust  in  favor  of  certain  cred- 
itors, is  fraudulent  and  voidable  because  it  is  designed  and  intended  to 
hinder  and  delay  creditors. 

Memorandum.— Oeditor's  bill.  Appeal  from  the  Circuit  Court  of 
Edgar  County;  the  Hon.  Ferdinand  Bookwalter,  Judge,  presiding. 
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Heard  in  this  court  at  the  May  term,  1898,  and  affirmed.    Opinion  filed 
November  27,  18»a 

The  opinion  states  the  case. 

H.  S.  Tannee  and  F.  W.  Dundas,  attorneys  for  appellant. 

H.  Van  Sbllab,  attorney  for  appellee. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

The  appellee  obtained  a  decree  in  chancery  against  appel- 
lant requiring  him  to  pay  the  sum  of  $216.21  and  costs,  from 
which  the  present  appeal  is  prosecuted. 

The  bill  alleged  that  the  appellee  was  a  judgment  cred- 
itor of  one  Wm.  H.  Perisho,  and  that  in  order  to  hinder  and 
delay  his  creditors  the  latter  had  deeded  a  valuable  farm  to 
one  Jonathan  Perisho,  who  afterward,  for  the  same  purpose, 
deeded  it  to  the  appellant.  The  farm  was  incumbered  by 
mortgages  for  more  than  half  its  value,  and  it  was  shown 
that  Jonathan  Perisho  as  well  as  the  appellant  had  an  un- 
secured demand  against  the  said  Wm.  H.  Perisho.  Doubt- 
less it  was  intended  to  cover  and  secure  these  claims,  and 
the  theory  of  the  bill  was  that  the  appellant  was  to  hold 
the  land  as  long  as  desired  by  the  said  Wm.  H.  and  then  to 
sell  and  account  to  him  for  the  surplus.  It  appears  that  the 
land  was  subsequently  sold  for  $10,500,  which  was  the  sum 
total  of  all  the  liens  upon  the  land  and  the  claims  of  Jona- 
than Perisho  and  the  appellant,  as  the  latter  alleges,  but 
according  to  the  position  of  appellee  this  sum  also  covered 
and  included  a  false  and  pretended  note  for  $300,  which  was 
given  without  consideration  and  for  the  sole  purpose  of 
making  up  the  amount  for  which  the  land  was  sold. 

Appellee  also  insisted  that  the  claim  of  appellant  against 
Wm.  H.  Perisho  was  not  really  as  large  as  alleged,  aside 
from  this  $300  note.  It  was  further  insisted  that  the  said 
Wm.  H.  Perisho  had  received  from  the  appellant  a  consid- 
erable amount  of  money  in  pursuance  of  the  arrangement. 
We  think  the  evidence  justifies  the  conclusion  reached  by 
the  court  that  the  deed,  though  j-bsolute  on  its  face,  was  sub- 
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ject  to  a  secret  trust  in  favor  of  the  said  Wm.  H.  Perisho, 
and  that  it  was  f  raudalent  and  voidable  because  it  was  de- 
signed and  intended  to  hinder  and  delay  creditors. 

The  argument  of  appellant  is  devoted  mainly  to  an  effort 
to  demonstrate  that  the  evidence  does  not  warrant  this  con- 
clusion as  a  matter  of  fact.  There  is  no  question  as  to  the 
rule  of  law  applicable. 

It  seems  that  whether  the  decree  is  right,  depends  very 
much  upon  the  credit  to  be  given  to  the  testimony  of  Wm. 
H.,  Abram,  Jonathan  and  Leander  Perisho.  The  contention 
is  that  the  testimony  of  the  first  is  discredited,  because  it  is 
not  in  hannony  with  what  he  testified  in  another  case 
brought  by  other  creditors  for  the  purpose  of  impeaching 
this  same  transaction. 

And  it  is  argued  that  there  are  various  considerations 
which  discredit  the  others. 

It  is  not  necessary  to  go  into  details  or  to  discuss  the  ob- 
jections suggested. 

The  testimony  in  the  present  record  is  not  so  opposed  to 
common  experience  as  to  excite  any  suspicion.  While  it  may 
not  be  truthful,  it  is  not  remarkable.  The  chancellor  who 
saw  the  witnesses  and  heard  their  oral  statements,  could 
determine  their  veracity  better  than  we.  There  are  many 
features  of  the  transaction  which  tend  to  sustain  the  evi- 
dence upon  which  the  decree  is  based.  The  conclusion 
reached  is  probably  correct;  certainly  there  is  no  good  reason 
for  disturbing  it. 

The  decree  will  be  affirmed. 
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Eunice  E.  Clark^  Administratrix  of  the  Estate  of  Frank 
'^  ft-'ill  P.  Clark^  deceased^  v.  The  Wabash 

60  m\  Railroad  Company. 

1.  Instructions — Verdict  for  the  Defendant^ln  an  action  against  a 
railroad  company  for  damsigee  resulting  from  a  death  caused  by  negli- 
gence, it  not  appearing  from  the  plaintifFs  evidence  that  anything  which 
the  comx>any  had  done  tended  to  render  the  risks  of  the  service  more 
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hazardous  than  they  ordinarily  were,  and  it  not  appearing  that  the  de- 
ceased was  in  the  exercise  of  ordinary  care  for  his  personal  safety,  the 
jury  were  properly  directed  to  return  a  verdict  for  the  defendant. 

Memorandnm.— Action  for  damages.  Death  from  negligent  act. 
Error  to  the  Circuit  Court  of  Sangamon  County;  the  Hon.  Jacob  Fouke, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1893,  and 
afi&rmed.    Opinion  filed  November  27, 1893, 

The  opinion  states  the  case. 

Geo.  B.  Bubnett,  attorney  for  defendant  in  error. 

Brief  fob  Plaintiff  in  Ebror,  Beown,  Wheeleb  &  Bbown, 

Attoeneys. 

Where  the  evidence  tends  to  prove  the  issue,  and  it  be- 
comes necessary  to  give  eifect  to  it  by  weighing:  it,  the 
province  of  the  jury  is  invaded  by  taking  the  case  from  the 
jury.  This  is  the  only  reasonable  view  to  be  taken  so  long 
as  the  trial  by  jury  is  maintained.  If  the  court  is  to  weigli 
tte  testimony,  there  is  no  duty  for  the  jury  to  perform.  In 
support  of  this  view  we  cite  the  following  cases  :  Pennsyl- 
vania Co.  et  al.  V.  EUitt,  Adm'r,  132  111.  654;  Hall  et  al.  v. 
First  Nat.  B'k  of  Emporia,  133  111.  234;  Chicago,  St.  L.  & 
P.  R.  R.  Co.  V.  Gross,  Adm'r,  Ibid.  37;  Miller  v.  Pence  et  al., 
131  111.  122;  Anthony  etal.  v.  Wheeler,  130  111.  128;  Wright 
Fireproofing  Co.  v.  Poezekai,  Ibid.  139;  Chicago  &  N.  W. 
R.  R  Co.  V.  Dunleavy,  AdmV,  129  111.  132;  Hodges  v. 
Bearse,  Ibid.  335;  Chicago  &  N.  W.  R.  R.  Co.  v.  Snyder, 
Adm'x,  128  III.  655;  Hamburg- American  Packet  Co.  v.  Gatt- 
mann,  127  111.  598;  The  People  v.  People's  Insurance  Ex 
change,  126  IlL  466;  Chicago,  Mil.  &  St.  P.  R.  R.  Co.  v. 
Krueger,  124  lU.  457;  23  111.  App.  639;  L.  S.  &  M.  S.  R.  R. 
Co.  V.  Brown,  Adm'x,  123  111.  162;  O'Sullivan,  Adm'r,  v.  C, 
M.  &  St.  P.  R.  R.  Co.,  23  III.  App.  646;  Wood,  Adm'r,  v.  III. 
C.  R.  R.  Co.,  Ibid.  370;  The  People,  etc.  v.  Nedrow,  16 
Brad.  192;  Whalan,  Adm'r,  v.  111.  &  St.  L.  R.  R.  &  C.  Co., 
Ibid.  320;  Reidle  v.  Mulhausen,  20  Brad.  6S',  Hinsdale-Doyle 
Granite  Co.  v.  Armstrong,  6  Brad.  315;  Waller  v.  Carter,  8 
Brad.  511;  Ward  v.  City  of  Chicago,  15  Brad.  98. 
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Mr,  Justice  Pleasants  delivered  the  opinion  of  the 
Court. 

This  was  an  action  on  the-  case  brought  by  plaintiff  in 
error  to  recover  damages  for  the  death  of  Frank  P.  Clark, 
her  intestate,  alleged  to  have  been  caused  by  negligence  of 
the  defendant  in  error. 

When  she  rested  her  case  the  defendant  moved  the  court 
below  to  exclude  the  evidence  and  direct  a  verdict  of  not 
guilty,  which  was  allowed,  and  a  verdict  returned  accord- 
ingly. The  propriety  of  this  action  on  the  part  of  the  court 
is  the  main  question  presented  by  the  assignments  of  error. 

It  appears  that  the  deceased  was  engineer  of  defendant's 
fast  passenger  train,  No.  42,  going  east  from  Springfield 
to  Tilton  in  the  night  of  August  7, 1S91,  and  that  at  a  point 
a  short  distance  west  of  the  west  switch  at  Homer  it  ran 
into  the  second  section  of  the  freight  train,  No.  92,  on  the 
same  track  and  going  in  the  same*  direction,  whereby  he  was 
killed.  His  train  being  late,  he  received  a  special  order  from 
the  train  master  at  Decatur,  to  run  twenty  minutes  behind 
its  schedule  time,  a  copy  of  which  was  furnished  to  each 
section  of  the  freight.  By  this  extension  it  would  be  due 
to  pass  Sidney,  which  is  a  little  over  six  miles  west  of 
Homer,  at  11:59  p.  m.  It  was  not  scheduled  to  stop  at  either 
of  those  places.  Sidney  was  a  telegraph  station,  with  an 
operator  in  defendant's  employ,  and  connected  by  working 
wire  with  the  office  of  its  train  master,  and  also  a  signal 
maintained  for  the  purpose  of  stopping  trains  for  orders. 

Clark  had  been  running  as  engineer  in  that  district  eight 
years.  He  frequently  hauled  freight  trains.  He  was  per- 
fectly familiar  with  the  rules  and  practice  of  the  company 
in  reference  to  the  running  of  its  trains.  One  of  these 
rules  was  as  follows :  *'  Passenger  trains  in  passing  through 
stations  without  stopping  will  reduce  their  speed  before 
passing  the  first  switch  and  run  carefully  through  section 
limits  till  they  know  the  track  is  clear."  Others  prescribe 
that  a  train  of  inferior  rank  must  clear  the  time  of  trains  of 
superior  rank  at  least  five  minutes;  that  is,  must  be  on  the 
side  track,  have  switches  set  up  and  everything  clear  at 
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least  five  minutes  before  the  train  of  superior  rank  is  due; 
and  if  a  freight  train  is  stopped  on  the  main  track  by  any 
obstruction  whatever,  the  flagman,  who  is  the  rear  brake- 
man,  is  required  to  go  back  immediately  a  certain  distance 
with  prescribed  signal  lanterns,  put  on  the  track  two  torpe- 
does, thirty  feet  apart,  and  remain  within  a  short  distance 
until  called  in  by  the  whistle  of  his  engine,  when  he  is  to 
remove  one  of  them  and  return  to  the  train'  The  red  light 
swung  across  the  track  horizontally  with  it,  is  a  signal  of 
danger,  which  the  engineer  of  the  following  train  must  an- 
swer with  two  short  blasts  of  the  whistle,  indicating  that  he 
has  seen  it,  and  shut  off  steam  and  stop  as  soon  as  he  can. 
On  the  rear  of  each  freight  train  caboose  are  three  red  lights, 
one  in  the  cupola  and  one  on  each  side  at  the  end.  These 
red  lights  indicate  a  freight  train  and  on  the  main  track. 
When  it  is  in,  so  as  to  clear  that  track,  these  lamps  are 
turned,  showing  green  to  the  rear.  They  are  provided  with 
sockets  so  that  they  can  be  turned  and  held  in  a  certain 
position.  Those  lights  could  be  seen  at  Homer  from  the 
west  for  a  little  over  two  miles,  the  track  being  straight 
and  clear. 

These  are  standing  general  regulations,  printed  on  the 
time  card  furnished  to  every  engineer.  All  the  trains  on 
appellee's  road  are  regular  and  scheduled,  and  these  time 
cards  show  when  every  one  is  due  at  each  station.  In  case 
a  following  train  having  the  right  of  way  is  for  any  reason 
delayed,  a  special  order  is  given  to  it  changing  the  schedule 
time  for  that  run;  all  other  trains  to  be  affected  by  it  are 
advised  of  such  change  and  the  general  rules  for  preventing 
collision  are  applied  to  the  time  fixed  by  the  special  order. 

On  the  night  in  question  the  freight  left  Sidney  at  11:46, 
thirteen  minutes  before  the  passenger  was  due.  The  time 
allowed  by  schedule  for  its  run  to  Homer  was  fifteen  min- 
utes. The  passenger  passed  Sidney  at  four  minutes  past 
twelve,  being  five  minutes  late.  Its  schedule  time  for  the, 
run  to  Homer  was  nine  minutes. 

It  thus  appears  that  had  the  freight  made  the  run,  as  it 
probably  did,  in  the  time  allowed,  it  would  have  reached 
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Homer  at  one  minute  past  twelve,  and  had  the  passenger 
been  on  time  at  Sidney  and  made  the  run  to  Homer  in  the 
time  allowed,  it  would  have  passed  that  station  seven  min- 
utes later,  leaving  to  the  freight  time  enough  to  clear  the 
main  track  fully  five  minutes  before  the  passenger  was  due, 
as  required  by  the  rule.  But  it  happened  that  the  side 
track  at  Homer  was  found  to  be  occupied  by  the  first  sec- 
tion of  the  frdlght.  It  then  became  the  plain  duty  of  the 
second  section  to  show  the  red  lights  on  the  caboose  and 
send  back  the  flagman  with  torpedoes  and  signals  to  stop 
the  passenger. 

How  far  that  duty  was  performed  or  neglected,  was  not 
clearly  shown.  It  seems  that  plaintiff  was  obliged  to  rely 
for  proof  on  the  testimony  of  defendant's  employes. 
Neither  of  the  train  hands  on  the  second  section  was  called 
as  a  witness.  But  the  testimony  of  the  train  master  had 
some  tendency  to  prove  that  those  lights  had  been  properly 
displayed.  One  of  the  lanterns  was  found  in  the  ditch  about 
five  feet  from  the  track.  He  saw  it  immediately  after  one 
of  the  men  picked  it  up,  and  carefully  examined  it.  It  was 
but  slightly  battered,  though  the  caboose  had  been  torn  to 
j^ieces.  He  says  he  knows  the  right  position  of  the  red 
in  the  socket  and  it  was  in  that  position.  The  conductor  of 
the  passenger,  who  was  in  the  baggage  carat  the  time  of  the 
collision  and  was  stunned,  got  back  to  the  rear  of  his  train 
as  soon  as  he  could — ^in  four  or  five  minutes — ^and  shortly 
afterward  saw  the  conductor  of  the  second  section  coming 
from  the  west  back  to  the  wreck,  and  says  that  he  had  been 
out  to  flag  the  passenger.  Perhaps  it  was  because  of  this 
testimony  of  the  train  master  and  the  conductor  of  the 
])assenger,  that  the  train  hands  of  the  second  section  were 
not  called. 

If  they  performed  their  duty  as  prescribed  by  rule  99,  the 
collision  must  be  attributed,  according  to  the  evidence,  to 
the  fault  of  the  deceased.  From  the  testimony  of  his  fire- 
man and  conductor,  it  would  appear  that  he  did  not  whistle 
for  Homer,  nor  take  any  measure  to  slacken  his  speed  until 
within  a  few  seconds  of  the  collision,  but  was  going  at  the 
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rate  of  thirty  to  forty  five  miles  an  hour  when  it  occurred; 
and  this,  in  the  face  of  warning  signals  visible  for  two 
miles. 

The  declaration  contained  seven  counts.  They  charge  a 
negligent  disregard  by  defendant  of  several  duties  stated  by 
counsel  as  follows  :  First,  to  hold  the  second  section  of  92 
at  Sidney,  until  42  passed  in  safety;  second,  to  designate  a 
place  where  the  second  section  of  92  should  go  upon  the 
side  track  and  allow  42  to  pass;  third,  to  stop  42  at  Sidney 
and  apprise  the  men  in  charge  of  it  of  the  danger. 

As  to  the  first,  we  have  seen  that  92  had  the  start  of  42  of 
thirteen  minutes  in  a  run  of  six  and  one-tenth  miles  and  that 
the  difference  of  time  between  the  two  trains  in  making  it 
was  onlv  six,  so  that  at  Homer  92  would  still  be  seven  min- 
utes  in  advance.  Why,  then,  in  any  view,  should  it  have 
been  held  at  Sidney  until  42  passed,  unless  it  was  known 
that  the  first  section  was  occupying  the  side  track  at  Homer, 
of  which  there  was  no  evidence.  Homer  was  not  a  telegraph 
station. 

And  the  same  conditions  made  it  equally  unnecessary  for 
the  company,  through  its  train  master,  to  designate  a  place 
where  the  second  section  should  go  upon  the  side  track  to 
allow  42  to  pass,  or  to  stop  42  at  Sidney.  A  simple  appli- 
cation of  the  general  rules  to  known  facts  would  indicate  to 
those  in  charge  of  these  trains  their  respective  duties,  and  in 
such  cases  as  this  it  must  be  left  to  their  intelligence  and 
responsibility  to  make  the  application.  The  conductor 
and  engineer  of  92  at  Sidney  knew  when  42  was  due  there, 
the  distance  to  Homer,  the  time  allowed  to  make  the  run, 
the  condition  of  their  own  train  and  the  character  of  the 
track.  If  with  this  knowledge  their  judgment  was  that 
they  had  ample  time  in  which  to  make  the  run  and  be  on 
the  side  track  at  Homer  at  least  five  minutes  before  42  would 
be  due  there,  they  could  properly  go  on;  but  if  there  was  any 
reason  to  doubt  it,  their  plain  duty  was  to  remain  on  the  side 
track  at  Sidney  until  42  passed.  The  rule  for  them  is  in 
cases  at  all  doubtful  to  be  on  the  safe  side.  If  the  conductor 
and  engineer  of  42  found  the  main  track  clear  at  Sidney  they 
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could  properly  goon,  but  it  was  as  certainly  the  duty  of  tbo 
engineer  to  be  looking  out  for  signals  of  danger  from  pre- 
ceding trains,  to  whistle  for  Homer,  to  slacken  speed  and  run 
carefully  as  he  approached  it  and  until  he  knew  the  track 
was  clear.  A  proper  observance  of  these  general  rules  would 
prevent  accidents  as  far  as  seems  possible,  or  at  least  practi- 
cable. No  si)ecial  order  was  required  for  either  train.  The 
train  master,  with  twenty  years  of  experience  in  that  depart- 
ment and  familiar  with  the  methods  and  rules  adopted  on  all 
the  great  trunk  roads  for  moving  their  trains,  testified  that 
it  is  impracticable  for  the  company  or  the  train  master  to 
give  special  orders  in  such  case,  and  if  practicable  it  would 
be  unwise  to  do  so.  This  was  matter  of  opinion  or  judg- 
ment. We  think  he  was  competent,  as  an  expert,  to  sta,te 
his  opinion.  But  he  also  stated  the  facts  upon  which  it  was 
based,  and  if  his  opinion,  which  was  objected  to,  had  been 
excluded,  we  can  not  see  that  it  would  or  should  hare 
changed  the  result.  The  court  was  enabled  to  determine 
from  the  facts  he  testified  to,  whether  the  failure  of  ap- 
l)eilee  to  issue  a  special  order  to  side  track  92  at  Sidney, 
or  designate  a  place  for  the  passing  of  42,  or  stop  it  at  Sid- 
ney and  apprise  the  persons  in  charge  of  the  supposed 
danger,  was  or  was  not  evidence  of  negligence  on  its 
part.  It  seems  unnecessary  to  repeat  his  statements  here. 
\Ve  concur  in  the  view  of  them  taken  by  the  court  be- 
low. In  I.  C.  R.  R.  Co.  V.  Neer,  31  111.  App.  134-5, 
we  said :  "  Whether  the  system  of  appellant  was  consist- 
ent with  due  care  was  a  question  for  the  jury.  But  it 
was  to  be  determined  uiK)n  the  evidence,  in  reference  to 
which,  on  the  former  appeal,  we  said  that  *  whether  this 
reasoning  and  these  opinions  should  be  adopted  or  not,  there 
is  in  this  record  really  no  conflict  in  the  evidence  as  to  the 
propriety  of  the  rule;  and  if  the  practice  of  the  appellant  is 
to  be  condemned,  it  must  be  upon  a  conclusion  reached  in- 
dependent of  and  discarding  the  opinions  of  these  expert  wit- 
nesses. We  think  that  neither  the  court  nor  jury  has  such 
knowledge  of  the  subject-matter  as  to  justify  such  a  conclu- 
sion.' "    26  111.  App.  356.     So  here,  the  evidence  shows  that 


Thied  Distmct— May  Teuv,  1893.         HI 

Clark  V.  Wabash  E.  R.  Co. 

the  system  in  question  was  adopted  long  before  this  accident 
occurred,  and  was  intended  to  apply  to  such  a  case;  that 
"  these  rules  are  in  force  on  other  roads;  that  they  wore  for- 
mulated by  what  is  called  the  general  time  convention,  an 
association  of  general  superintendents  of  leading  trunk  lines, 
were  the  outcome  of  several  years'  discussion,  and  have  been 
more  effective  to  prevent  accidents  than  any  other  rules  that 
were  ever  in  existence."  There  was  no  contradiction  of  any 
statement  of  the  train  master,  whether  of  fact  or  opinion, 
and  so  any  finding  to  the  contrary  must  have  been  arbi- 
brarv,  unreasonable  and  without  evidence. 

The  sixth  count  avers  that  the  defendant  committed  the 
movement  and  running  of  92  to  one  Snape,  who,  by  direc- 
tion of  defendant,  had  authority  to  command  its  movements 
and  control  the  persons  employed  thereon;  that  by  virtue 
of  such  authority  he  represented  the  defendant  and  was 
vice-principal  with  respect  to  its  movements;  that  acting 
under  such  authority  in  place  and  stead  of  defendant,  he 
negligently  obstructed  the  track,  etc. 

The  train  master  positively  denied  that  Snape  had  such 
authority,  and  stated  that  the  conductor  and  the  engineer 
controlled  the  movements  of  the  train;  that  it  is  not  the 
daty  of  the  engineer  to  obay  the  signal  of  the  conductor 
unless  the  time  card  gives  him  the  right  to  go,  so  that 
responsibility  in  case  of  trouble,  rests  equally  on  both;  that 
it  was  the  duty  of  both  to  fix  meeting  and  passing  points, 
and  no  one  on  the  train  can  authorize  it  to  go  further  or 
shorter  on  the  time  of  a  superior  train.  And  on  that  point 
also  he  was  wholly  uncontradicted. 

It  thus  appears  to  us  that  there  was  no  evidence  on  which 
the  jury  could,  with  any  show  of  reason,  find  the  defendant 
guilty,  directly  or  through  any  person  authorized  to  repre- 
sent it,  of  culpable  negligence.  Bartelott  v.  International 
Bank,  119  111.  259.  If,  then,  the  deceased  was  in  the  exer- 
cise of  ordinary  care,  and  the  collision  was  due  to  the  fault 
of  the  train  men  on  92,  the  injury  was  caused  bj^  negligenca 
of  his  fellow-servants.  O.  &  M.  Ey.  Co.  v.  Robb,  36  111. 
App.  627. 

Several  passenger  engineers  were  introduced  to  prove  that 
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their  personal  association  with  conductors  of  freight  trains 
is  slight,  but  they  all  testified  to  a  general  and  perfect 
understanding  of  the  perils  they  encounter  in  the  negligence 
of  those  running  freight  trains.  Hence,  whether  Snape  or 
his  engineer  were  or  were  not  fellow-servants  of  the 
deceased,  according  to  the  test  furnished  by  the  Moranda 
case,  93  111.  302,  the  negligence  of  the  employes  on  such 
trains  was  one  of  the  dangers  ordinarily  and  necessarily 
incident  to  the  service  in  which  he  was  engaged;  and  it  can 
not  be  claimed  that  he  lost  his  life  through  anything  that 
appellee  did  to  render  the  service  more  dangerous  than  it 
was  known  to  him  to  be  before  he  engaged  in  it.  For  that 
reason  there  could  be  no  rightful  recovery  in  this  case. 
Clark  V.  C,  B.  &  Q.  R.  R.  Co.,  92  111.  42,  and  cases  there 
cited. . 

Finally,  there  was  no  attempt  to  prove,  distinctly,  that 
the  deceased  was  in  the  exercise  of  ordinary  care  for  his 
own  safety.  It  might  be,  however,  and  generally  is,  where 
it  is  a  fact,  sufficiently  indicated  by  the  circumstances.  Here 
it  was  not  so  indicated.  He  ran  into  the  freicrht  train  onlv 
a  short  distance  west  of  the  west  switch,  at  full  and  high 
speed,  when  ordinary  prudence  and  the  positive  command 
of  the  master  required  that  he  should  be  running  there  at  a 
slackened  speed  and  with  special  care.  This  was  an  essen- 
tial element  of  appellant's  case,  and  for  a  total  failure  of 
proof  tending  to  show  it,  whatever  it  might  be  on  other 
points,  the  jury  would  be  properly  directed  to  return  a  ver- 
dict for  the  defendant.  We  find  no  material  error  in  the 
record.    The  judgment  will  therefore  be  affirmed. 


William  M.  Story  y,  Charles  W,  Jones. 

1.  Slandbr— TTord*  Not  Actionable  in  ThemselTjes.—To  say  of  a  man 
that  he  belongs  to  the  Missouri  Home  Guards,  and  that  it  is  a  band  of 
robbers,  is  not  actionable  per  se. 

2,  ShANDKR— Measure  o/Proo/.— Proof  of  enough  of  the  identical 
words  charged  to  constitute  substantially  the  imputation  of  the  whole  is 
sufficient. 
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Memo randnin.— Action  for  slander.  In  the  Circuit  Court  of  DeWict 
County;  the  Hon.  Cyrus  Eplbb,  Judge,  presiding.  Daclaration  in  case ; 
plea,  not  guilty;  trial  by  jury;  verdict  and  judgment  for  defendant; 
plaintiff  appeals.  Heard  in  this  court  at  the  May  term,  1898,  and  af- 
firmed.   Opinion  filed  October  28,  1893. 

The  opinion  states  the  case. 

F.  B.  McKennan,  Fbed  Ball  and  R.  A.  Lemon,  attorneys 
for  appellant. 

V.  WAKNEBand  Fulleb  &  Ingham,  attorneys  for  appellee. 

Mb.  Justice  Pleasants  delivebed  the  opinion  of  the 

COUBT. 

Action  on  the  case  for  slander  brought  by  appellant; 
plea,  not  guilty;  trial  by  jury  and  judgment  on  verdict  for 
defendant. 

The  words  charged  in  different  counts  were,  "  William 
Story  belonged  to  a  band  of  robbers  "  in  Missouri.  "  He 
was  a  thief."  "  He  was  a  horse  thief."  "  He  belonged  to 
a  band  of  robbers."  That  defendant "  understood  he  (plaint- 
iff) belonged  to  the  Home  Guards  in  Missouri,  and  they 
Tsrere  reported  to  be  a  band  of  cut-throats,  horse-thieves  and 
robbers,"  meaning  and  intending  to  charge  that  the  plaint- 
iff was  associated  with  other  persons  in  committing  murder, 
stealing  horses  and  committing  robbery. 

It  appears  that  on  one  occasion  the  defendant  was  speak- 
ing to  two  persons  of  the  plaintiff,  one  of  whom   testified 
that  he  called  him  "  a  thief,"  but  the  other  contradicted  him  • 
and  the  defendant  also  emphatically  denied  it. 

On  another  he  was  speaking  to  three,  each  of  whom  tes- 
tified that  he  said  the  plaintiff  "  belonged  to  a  band  of  cut- 
throats, horse-thieves  and  robbers  in  Missouri."  Defendant 
stated  that  what  he  told  them  was  that  he  had  ahvavs  heard 
the  plaintiff  belonged  to  the  Missouri  Home  Guards,  and 
that  the  people  of  Missouri  told  him  that  the  Missouri  Home 
Guards  and  the  rebel  Home  Guards  were  both  cut-throats 
and  robbers;  and  that  he  didn't  know  whether  plaintiff  be- 
longed to  them  or  not.    Two  of  the  three  witnesses  referred 

You  LII  • 
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to  also  say  he  said  plaintiff  belonged  to  the  Home  Guards 
in  Missouri. 

The  parties  have  long  been  neighbors — all  their  lives, 
excepting  the  five  or  six  years  that  plaintiff  was  in  Missouri 
— on  adjoining  farms.  Plaintiff  dealt  largely  in  horses  and 
mules.  On  each  of  the  occasions  mentioned,  defendant 
was  complaining  of  him  for  letting  his  stock  out  on  the  road; 
said  his  own  fence  was  broken  down  and  his  com  eaten  by 
them;  threatened  to  prosecute  him  for  allowing  them  to  run 
at  large,  and  applied  some  harsh  epithets  to  him.  Among 
other  things,  he  said  plaintiff,  was  stealing  the  grass  grow- 
ing on  the  road.  Hence,  the  witness  Lochner,  may  have 
come  to  think  the  word  "  thief  "  was  used.  If  it  was,  the 
reference  was  plainly  to  the  grass,  and  a  finding  that  it  was 
not  used,  should  not  be  set  aside  for  want  of  evidence  to 
support  it. 

The  Home  Guard  of  Missouri  was  a  lawful  organization. 
To  belong  to  it  was  not  criminal  nor  disgraceful.  Such 
organizations  are  made  up  of  the  good  and  the  bad.  The 
bad,  though  a  minority,  might  give  it  a  reputation;  but  from 
the  statement  that  such  a  body  of  men  was  a  band  of  rob- 
bers, no  sensible  person  would  understand  the  speaker  to 
mean  that  any  particular  member  or  that  every  member  was 
a  robber.  It  would  be  so  understood  only  in  reference  to  a 
body  understood  to  be  organized  for  robbery.  The  Home 
Guard  of  Missouri  was  not  so  understood.  To  say  of  plaint- 
iff, then,  that  he  belonged  to  that  body  and  it  was  a  band  of 
robbers,  was  no  more  than  to  suggest  that  perhaps,  it  might 
be,  that  he  was  a  robber,  or  associated  with  others  iu  the 
commission  of  robbery.  We  think  that  is  all  he  was  shown 
to  have  said  on  that  subject,  and  that  it  is  not  actionable 
per  se.     No  special  damage  was  alleged. 

Upon  this  ground,  the  second  refused  instruction  asked 
for  the  plaintiff  was  bad;  and  all  that  was  good  in  the  first 
was  contained  in  the  fourth  and  fifth  given. 

It  is  said  that  these,  with  two  others,  were  improperly 
modified  by  interpolating,  in  some  instances  one,  and  in 
others  both,  of  the  words  "  falsely  "  and  "  maliciously  "  in 
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phrases  "  If  the  jury  believe  from  the  evidence  that  the 
defendant  falsely  and  maUciousl}''  spoke  the  following 
words,"  etc.,  as  requiring  express  proof  that  the  slanderous 
charge  was  false  and  malicious. 

In  this  case  the  words  charged  were  treated  as  actionable 
per  se — of  themselves  and  unexplained,  importing  crime. 
But  even  such  words,  to  be  slanderous,  must  be  falsely  and 
maliciously  spoken.  There  was,  therefore,  no  impropriety 
in  the  interpolation  of  those  words  to  characterize  the  speak- 
ing. The  complaint  is,  that  the  jury  is  required  to  find 
these  characteristics  from  the  evidence.  But  how  can  they 
find  any  fact  except  from  evidence,  or  what  stands  for  evi- 
dence ?  The  court  fully  and  properly  advised  the  jury  as  to 
the  legal  presumption,  standing  for  evidence,  and  conclu- 
sive evidence,  of  falsity,  malice  and  damage,  applicable  under 
the  pleadings. 

In  the  seventh  instruction  for  plaintiff,  which  was  given 
as  asked,  a  part  of  the  hypothesis  is  "and  that  the  slan- 
derous words  uttered  by  the  defendant  were  maliciously 
spoken.'* 

We  see  no  error  in  the  modifications  complained  of.  Sev- 
eral of  those  given  for  the  defendant  are  to  the  effect  that 
plaintiff,  to  recover,  must  prove  the  words  charged  in  the 
declaration,  or  some  count  thereof,  which  counsel  insist 
necessarily  implies  all  of  the  words  so  charged. 

The  object  of  these  instructions,  manifestly,  was  to  empha- 
size the  point  that  proof  of  equivalent  words  would  not  suf- 
fice. Undoubtedly  the  law  is  that  proof  of  enough  of  the 
identical  words  charged  to  constitute  subtantially  the  impu- 
tation of  the  whole,  is  suflicient.  In  this  case,  however, 
there  was  no  occasion  for  the  qualification.  All  of  the 
words  charged  in  any  statement  that  any  attempt  was  made 
to  prove,  were  testified  to,  namely,  that  plaintiff  was  "  a 
thief,"  that  he  "  belonged  to  a  band  of  cut-throats,  horse- 
thieves  and  robbers,"  and  that  he  "  belonged  to  a  band  of 
cut-throats,  horse-thieves  and  robbers  in  Missouri."  Prob- 
ably for  that  reason  it  was  not  asked  by  plaintiff.  Its 
omission  was  harmless. 
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The  direction  concerning  a  special  finding  in  defendant's 
instruction  was  also  given  in  those  numbered  ten  and  eleven 
for  plaintiff.  He  therefore  can  not  complain  of  it,  if  it  is 
improper,  which  we  do  Jiot  concede.  It  does  not  call  for 
any  opinion,  but  a  finding  as  to  a  material  and  ultimate 
fact. 

Objection  was  sustained  to  two  questions  put  to  defend- 
ant on  cross  examination.  They  were  in  s^ubstance  alike, 
and  nearly  so  in  form.  It  had  been  put  in  better  form  and 
answered  once  already.  These  assumed  what  the  witness 
had  not  said,  and  his  opinion  of  plaintifTs  honesty  which 
he  had  not  given. 

Finding  in  the  record  no  material  error  on  the  part  of  the 
court  and  believing  that  upon  the  evidence  justice  was  done, 
the  judgment  will  be  afiirmed. 


Jeremiah  Martin  ct  aL  v.  Commissioners  of  Highways^ 

etc, 

1.  Appeals  and  Writs  op  I^rrok— -Freehold  Involved. —When  the 
object  of  a  writ  of  ceiliorari  wa^  to  test  the  validity  of  the  proceedings 
by  which  the  road  was  established,  a  freeliold  is  involved. 

Memorandnm.— Certiorari.  En-or  to  the  Circuit  Court  of  McDonmigh 
County;  the  Hon.  Charles  J.  Scofield,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1893,  and  writ  of  error  dismissed.  Opinion 
filed  November  27,  1803. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Bailey  &  IIolly  and  Neeck  &  Son,  attorneys  for  plaint- 
iflfs  in  error. 

Sherman  &  Tunioliff,  attorneys  for  defendant  in  error. 

Peb  Curiam. 

The  plaintiffs  in  error  filed  their  petition  in  the  Circuit 
Court  for  a  writ  of  certiorari  to  be  directed  to  the  town 
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cl^<x,  for  the  purpose  of  bringing  up  the  proceedings  of  the 
cotxlnifesioners  of  highways  in  laj'^ing  out  a  new  road  and 
Vacating  an  old  one  therein  described.  The  petitioners  are 
6v^*^^  of  land  affected  by  the  said  highway,  and  it  was 
.^isgei  that  the  proceedings  were  irregular,  wherefore  the 
petitioffeA  prayed  that  the  same  be  quashed. 

The  court  on  motion  quashed  the  writ  of  certiorari  and 
dismissed  the  proceedings.  The  record  comes  here  by  writ 
of  error,  sued  out  by  the  petitioners. 

We  find  that  the  object  of  the  writ  of  certiorari  is  to 
test  the  validity  of  the  proceedings  by  which  the  road  was 
established,  and  this  upon  the  authority  of  Chaplin  v.  Com- 
missioners of  Highways,  126  111.  264,  and  the  Town  of  Brushy 
Mound  y.  McClintock,  46  IH.  App.  263,  involves  a  freehold. 

We  must  therefore  dismiss  the  writ  of  error  with  leave  to 
plaintiff  in  error  to  withdraw  record,  abstracts  and  briefs. 


William  Songer  r.  L.  B.  Wilson. 

1.  Instouctions— 7b  Be  Based  upon  the  Evidence.— Instmctions 
should  be  based  upon  the  evidence  m  the  case  and  where  the  evidence  is 
conflicting,  they  should  state  the  law  accurately. 

Memorandnra. — Assumpsit  for  real  estate  broker's  commissions.  Ap- 
peal from  the  Circuit  Ck>urt  of  Vermilion  County;  the  Hon.  FERDiNA7n> 
BoOKW ALTER,  Judge,  presiding.  Heard  in  this  court  at  the  May  term, 
1893.    Beversed  and  remanded.    Opinion  filed  October  28,  1893. 

The  opinion  states  the  case. 

Salmans  &  Draper,  attorneys  for  appellant. 
Calhoun,  Steely  &  Jones,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Boggs  delivered  the  opinion  op 
the  Court. 

Appellee  was  a  real  estate  agent  and  had,  in  the  person  of 
o^e  Hersberger,  a  prospective  purchaser  for  a  farm  of  100 


PI 


M 


h 


118  Appellate  Courts  of  iLLixoia 

Vol.  52.]  Songer  v.  Wilson. 

acres  owned  by  the  appellant.  He  and  appellant  ent 
into  a  contract,  by  the  terms  whereof  appellant  wastoacoUpt 
$(>0  \iev  acre  for  the  land  and  ap])ellee  to  receive  as  compen- 
sation, for  inducing  Hersberger  to  buy,  all  above  the1?^y>f 
860  per  acre  that  could  be  procured  from  him.  ^*5^ 

The  api:)ellee  contends  that  he  brought  the  appellant  and 
Hersberger  together  and  that  they,  in  the  presence  of  one 
Bailey,  ap|wllee's  agent,  entered  into  a  verbal  contract  for 
the  purchase  and  sale  of  the  land  at  $62  per  acre,  but  that 
Ilersberger,  after  the  contract  had  been  concluded,  having 
learned  that  the  appellant's  price  upon  the  farm  was  but  $60 
per  acre,  returned  to  the  appellant,  and  in  the  absence  of  ap- 
pellee or  his  agent,  persuaded  him  to  close  the  contract  for 
the  farm  at  $60  per  acre,  and  the  sum  of  $25  in  addition 
thereto. 

Appellee  brought  this  action  to  recover  as  his  compensa- 
tion under  the  contract  $2  per  acre  upon  the  100  acres  of 
land  so  sold  by  ap})ellant,  and  obtained  a  judgment  in  the 
sum  of  $200,  from  which  this  appeal  is  prosecuted. 

Appellee's  right  of  recovery  on  the  basis  of  $2  per  acre, 
rests  upon  his  contention  that  Hersberger  contracted  to  buy 
the  land  at  $62  per  acre,  as  his  compensation  was  to  be  only 
the  excess  above  $60  per  acre. 

Appellant  denies  that  Hersberger  ever  contracted  or 
agreed  to  pay,  or  was  willing  to  pay,  $62  per  acre.  Hers- 
berger, the  appellant,  and  Bailey,  an  agent  of  the  appellee, 
were  the  only  persons  present  when  it  is  alleged  a  contract 
was  made  for  the  sale  of  the  land  at  $62  per  acre. 

The  appellant  and  Hersberger  testified  that  no  such  con- 
tract was  made  and  the  latter  denied  that  he  ever  agreed  to 
or  was  willing  or  ready  to  buy  the  farm  at  that  price.  Bai- 
ley testified  that  the  contract  was  made  as  the  appellee  con- 
tends it  was,  and  other  witnesses  testified  to  statements  of 
the  appellee  and  of  Hersberger,  corroborative  of  the  testi- 
mony of  Bailey.  Appellee's  right  of  recovery  rested  solely 
upon  the  truth  of  this  contention  in  his  behalf. 

This  conflict  of  evidence  presented  a  fair  question  of  fact 
for  the  determination  of  the  jury,  whose  finding  upon  it 
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should  not  be  disturbed,  unless  the  court  by  erroneous  in- 
struction, improperly  interfered  with  a  fair  and  impartial 
consideration  of  the  question  as  a  pure  question  of  fact. 

Appellee's  ri^ht  of  recovery  rested  solely  upon  this  prop- 
osition, that  Hersberger  and  the  appellant  entered  into  a 
contract  for  the  purchase  of  the  farm  at  $62  per  acre,  and 
that  appellant  permitted  Hersberger  to  induce  him  to  re- 
cede from  the  contract. 

Unless  the  jury  believed  from  a  preponderance  of  the  evi- 
dence that  such  a  contract  had  beon  concluded  between  those 
parties,  the  appellee  had  no  right  to  recovery.  He  was  not 
to  be  compensated  by  way  of  any  agreed  commission  upon 
the  amount  of  the  sale  nor  upon  the  basis  of  the  reasonable 
value  of  his  services,  but  he  undertook  to  bring  about  a  sale 
at  a  price  in  excess  of  the  amount  the  appellant  was  willing 
to  accept  for  the  land,  upon  condition  that  he  should  receive 
such  excess  for  his  services. 

Whether  he  did  bring  about  such  a  sale,  and  thereby  be- 
came entitled  to  such  excess,  was  the  question  for  the  jury 
to  decide;  yet  the  appellee  asked,  and  obtained  from  the 
court,  instructions  wholly  ignoring  this  material  question 
upon  which  his  right  of  recovery  solely  rested,  and  direct- 
ing a  verdict  in  his  favor  if  his  acts  in  any  way  conduced  to 
a  sale  and  Hersberger  bought  the  land  at  any  price  what- 
soever. To  illustrate,  the  second  and  third  and  fifth  instruc- 
tions asked  by,  and  given  for  the  appellee,  are  as  follows : 

2.  "  If,  after  hearing  all  the  evidence,  you  can  say  you  can 
believe  from  a  prejwnderance  of  the  evidence,  that  the  de- 
fendant put  his  real  estate  in  the  hands  of  the  plaintiff  for 
sale,  and  that  the  plaintiff  brought  the  purchaser  and  de- 
iendant  together,  and  that  as  a  result  the  defendant  sold  the 
real  estate  in  question  to  the  buyer  with  whom  the  plaintiff 
had  started  the  negotiations,  then  and  in  that  case  your  ver- 
dict should  be  for  the  plaintiff,  for  whatever  sum  you  may 
find  due  him  according  to  the  contract  between  them,  if  you 
find  there  was  such  a  contract. 

3.  "  The  court  instructs  the  jury,  that  when  the  owner 
of  real  estate  puts  the  same  into  the  hands  of  an  agent 
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to  sell  on  commission,  and  the  agent  brings  the  owner  and 
purchaser  together,  and  they  then  continae  the  negotiations 
and  consummate  the  sale,  the  agent  is  entitled  to  his  com- 
mission, even  though  the  owner,  in  order  to  make  the  trade, 
agreed  with  the  purchaser  to  take  a  less  sum  than  was  at 
first  given  to  the  agent. 

5,  "  The  court  instructs  the  jury,  that  where  plaintiff  is 
employed  by  defendant  to  assist  in  selling  a  farm,  with  the 
promise  of  a  certain  compensation  in  case  the  same  is  effected, 
and  such  plaintiff  does  assist  in  bringing  about  a  sale,  he 
will  be  entitled  to  recover  the  sum  agreed  to  be  paid,  even 
though  the  defendant  had  changed  his  proposition,  with  a 
view  to  dispense  with  the  plaintiff's  services,  when  the  plaint- 
iff received  no  notice  of  such  fact.  The  commissions  of  a 
broker  for  the  sale  of  real  estate,  are  due  when  he  had  found 
a  purchaser  who  buys  the  property,  and  his  right  to  such 
commission  is  not  affected  by  a  modification  or  change  of 
the  terms  of  payment  or  purchase  price,  made  between  the 
buyer  and  seller,  different  from  the  price  or  terms  first  given 
by  the  seller  to  the  broker." 

Under  the  influence  of  these  instructions  the  jury  were 
warranted,  even  compelled,  to  hold  the  appellant  liable  to 
pay  the  appellee  commissions  at  the  rate  of  $2  per  acre  for 
each  acre  of  land  sold,  if  it  appeared  from  the  evidence,  as 
it  undisputably  did,  that  the  appellee  assisted  in  bringing 
the  appellant  and  Ilersberger  together,  started  negotiations 
between  them,  and  that  as  a  result  the  appellant  sold  his 
farm  to  Hersberger  at  any  price. 

The  contract  made  the  appellant  liable  to  compensate  the 
appellee  for  his  efforts  to  bring  about  a  sale  only  in  case  a 
buyer  be  procured  who  would  pay  more  than  $60  per  acre, 
in  which  event  appellee  became  entitled  to  the  excess  received 
above  that  sum.  The  second  and  third  instructions  apply 
to  the  case  the  rules  of  law  applicable  to  the  liability  of  a 
land  owner  who  places  his  property  in  the  hands  of  agents 
to  be  sold  without  any  contract  as  to  the  commissions  or 
compensation  to  be  paid.  The  fifth  applies  the  rule  that 
governs  the  liability  of  such  land  owner  when  he  employe 
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an  agent  to  sell  for  him,  and  agrees  to  pay  him  uncondi- 
tionally, a  commission  if  a  sale  is  effected. 

Neither  of  them  have  reference  to  a  case  where  the  agent 
acts  under  a  special  contract,  as  did  the  appellee  in  the  case 
at  bar. 

Under  the  law  as  declared  by  these  instructions  it  was 
wholly  immaterial  for  the  jury  to  consider  w^hether  or  not 
the  appellee  procured  a  purchaser  who  was  willing  to  pay 
more  than  $60  per  acre  for  the  land.  Yet  upon  the  deter- 
mination of  that  question  of  fact  rested  the  sole  right  of  the 
appellee  to  recover  the  judgment  that  was  rendered  in  his 
favor. 

Because  of  the  misdirection  of  the  jury  by  the  instructions 
the  judgment  is  reversed  and  the  cause  remanded. 


The  City  of  Paris  v.  Anna  Morrell. 

1.  New  Trials — Newly  Discovered  Evidence, — It  is  a  general  princi- 
ple that  to  warrant  a  court  in  setting  aside  a  verdict  and  reopening  liti- 
gation for  newly  disoovered  evidence,  it  mu§t  be  such  as  ought  to 
produce  on  another  trial  an  opposite  result  on  tlie  merits. 

Memorandnm. — Case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Edgar  County;  the  Hon.  Francis  M.  Wright,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1898,  and  affirmed.  Opmion 
filed  October  28,  1893. 

The  opinion  states  the  case. 

J.  W.  Howell,  attorney  for  appellant. 

Dyas  &  Van  Dyke,  attorneys  for  appellee. 

Mb.  Presiding  Justice  Bogqs  delivered  the  opinion  of 
THE  Court. 

In  this,  an  action  on  the  case,  the  appellee,  upon  the  ver. 
diet  of  a  jury,  recovered  a  judgment  against  the  appellant 
city  in  the  sum  of  $300  as  damages  for  injuries  to  her  foot 
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and  ankle,  occasioned  by  stepping  into  an  open  ditch  exca- 
vated by  the  city  in  one  of  its  streets.  The  city  entered  its 
motion  for  a  new  trial,  the  only  ground  assigned  being  that 
since  the  trial  new  evidence  had  been  discovered  material  to 
the  rights  of  the  city.  It  appeared  in  the  evidence  submit- 
ted to  the  jury,  that  the  appellee,  in  company  with  Mrs. 
Jennie  Johnson,  ate  supper  in  "Whalen's"  restaurant,  in 
the  city  of  Paris,  but  a  few  minutes  before  she  received  the 
injuries  complained  of,  and  that  in  company  with  her  hus- 
band she  returned  to  the  same  restaurant  within  a  short  time 
thereafter — perhaps  ten  or  fifteen  minutes  after  —  she  had 
received  the  hurt  or  injury  to  her  foot.  The  newly  discov- 
ered testinvony,  as  disclosed  in  the  affidavit  filed  in  support 
of  the  motion  for  a  new  trial,  is  to  the  effect  that  the  appel- 
lee came  into  the  restaurant  twice  on  the  evening  in  ques- 
tion; the  first  time  accompanied  by  Mrs.  Johnson,  and  after- 
ward accompanied  by  her  husband;  and  that  she  was  lame  in 
her  ankle  or  foot,  and  put  off  her  shoe  while  in  the  restau- 
rant, and  after  replacing  it,  limped  as  she  walked,  on  the 
occasion  of  her  visit  to  the  restaurant  with  Mrs.  Johnson, 
which  was  before  the  appellee  claims  that  she  received  the  in- 
jury to  her  foot  and  ankle  by  stepping  into  the  ditch.  Upon 
the  trial  the  appellee  testified  that  after  she  received  the  injury, 
while  at  the  restaurant  with  her  husband,  her  foot  pained  her, 
and  that  she  unbuttoned  her  shoe,  etc.  Mrs.  Johnson  testified 
that  she  did  not  notice  that  the  appellee  was  lame  or  limped 
as  she  walked  while  they  were  at  the  restaurant  together, 
but  that  she  did  limp  after  she  returned  with  her  husband. 
Three  physicians  testified  to  the  jury  that  they  rendered  pro- 
fessional service  to  the  appellee  on  the  occasion  in  question, 
and  each  expressed  the  opinion  that  the  ligaments  or  tendons 
that  knit  or  hold  together  her  ankle  joint,  had  been  lacer- 
ated or  torn,  and  that  her  injuries  were  such  as  would  prob 
ably  result  from  stepping  or  falling  into  a  ditch.  Had  the* 
newly  discovered  evidence  been  produced  upon  the  hearing, 
its  only  tendency  would  have  been  to  show  that  the  appel- 
lee's foot  or  ankle  had  been  injured  before  she  claimed  to 
have  stepped  into  the  ditch.    In  opposition  to  it  would  have 
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been  the  testimony  of  the  appellee,  Mrs.  Johnson,  and  that 
of  the  physicians.  All  conflict  in  such  testimony  would  re- 
vert to  the  single  point  whether  the  indications  of  pain  and 
lameness  exhibited  by  the  appellee  while  in  the  restaurant 
were  when  she  was  there  upon  the  first  occasion  with  Mrs. 
Johnson,  or  when  there  a  few  minutes  afterward  in  con  - 
pany  with  her  husband.  We  have  no  doubt  but  that  a  jury 
would  harmonize  the  conflict  in  such  testimony  upon  the 
theory  that  all  the  witnesses  were  honest  and  truthful,  but 
that  those  w^ho  testified  as  to  the  occurrences  in  the  restaurant 
in  opposition  to  the  testimony  produced  in  behalf  of  the  ajv 
pellee,  were  mistaken,  not  as  to  what  really  occurred  there, 
but  as  to  the  time  or  occasion  thereof.  It  is  a  general  prin- 
ciple that  to  warrant  the  court  in  setting  aside  a  verdict  and 
reopening  litigation,  the  newlj^  discovered  evidence  must  be 
such  as  ought  to  produce  on  another  trial  an  opposite  result 
on  the  merits.  18  Amer.  and  Eng.  Ency.  of  Law,  page  564, 
and  many  authorities  cited  in  note  3;  Kendall  v.  Limberg, 
69  III.  355;  Thompson  on  Trials,  Vol.  2,  Sec.  2702. 

As  we  have  before  said,  we  think  a  jury  would  harmonize 
the  newly  discovered  testimony,  if  submitted  to  them,  with 
that  produced  upon  the  trial,  without  in  any  manner  or  de- 
gree impugning  the  truthfulness  of  the  witnesses,  or  leading 
the  minds  of  the  jury  to  a  different  conclusion;  nor  does  it 
seem  to  us  that  the  newly  discovered  testimony,  considered 
in  connection  with  the  testimony  presented  in  behalf  of  the 
appellee,  ought  to  produce  a  result  different  from  that  at- 
tained by  the  verdict  and  judgment  sought  to  be  reversed. 
No  objection  was  made  in  the  Circuit  Court  that  the  evi- 
dence did  not  support  the  allegations  of  the  declaration,  and 
that  there  was  a  variance  in  that  respect,  or  that  the  evi- 
dence was  not  sufficient  to  support  the  verdict,  nor  was  any 
ruling  of  the  court  as  to  either  of  these  points  preserved  for 
review  by  an  appellate  court.  Such  complaints  can  not  be 
made  known  for  the  first  time  in  this  court.  We  have,  how- 
ever, examined  the  testimony  and  the  rulings  of  the  court 
with  care,  and  think  neither  objection  tenable.  The  judg- 
ment must  be  and  is  affirmed. 
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M  5ot|    Bobcrt  C.  Wilson  and  Lemuel  D.  Lane^  Partners^  etc.^ 

y.  William  A.  Kelly. 

1.  Instructions — Itumrers  Against  Carelesaneaa. — ^In  an  action  to  re- 
cover damages  for  personal  injuries  it  is  error  to  instruct  the  jury  that 
no  degree  of  care  on  the  part  of  defendant  will  exonerate  him  from  liabil- 
ity  for  an  injury  actually  caused  by  a  defect  in  his  machinery.  Such  an 
instruction  makes  the  defendant  an  insurer  even  against  the  carelessness 
of  the  plaintiff,  however  gross,  the  willful  acts  of  strangers  in  causing  a 
defect,  or  in  what  the  law  terms  the  act  of  God. 

Memorandam. — Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Vermilion  County;  the  Hon.  Ferdinand  Bookwalter,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1893.  Reversed  and 
remanded.    Opinion  filed  October  28,  1898» 

The  opinion  states  the  case. 

S.  G.  Wilson  and  Salmans  &  Draper,  attorneys  for  appel- 
lants. 

Lawrence  &  Lawrence,  attorneys  for  appellee. 

Mr.  Justice  Pleasants  delivered  the  opinion  of  the 
Court. 

Case  for  personal  injury  brought  by  appellee,  who  recov- 
ered judgment  below  on  a  verdict  of  $2,000,  which  the  court 
refused  to  set  aside. 
'  Appellants  were  grain  dealers  at  Henning,  where  they 
had  an  elevator  with  several  dumps,  at  one  of  which  appel- 
lee received  the  injury  and  damage  sued  for.  As  well  as 
we  can  understand  from  the  description  given  by  the  wit- 
nesses, it  consisted  of  a  door  in  an  elevated  platform,  resting 
at  one  end  on  a  beam  to  which  it  was  fastened  by  a  trig- 
ger, and  could  be  let  down  at  that  end.  On  the  other  side 
of  the  beam  was  a  trap  through  which  the  grain  was  dumped 
from  the  wagon  by  letting  down  the  hind  wheels  upon  the 
door.  The  operation  was  to  back  the  wagon  upon  the 
dump,  pull  up  the  trap,  knock  or  push  the  trigger  off,  let- 
ting down  the  dump  with  the  hind  wheels  upon  it,  when 
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the  grain  would  slide  out  of  the  box  and  through  the  trap. 
Appellee  was  hauling  grain  for  his  uncle  to  the  elevator 
and  had  been  so  employed  for  eight  days,  when,  on  January 
20, 1892,  in  attempting  so  to  dump  a  load  of  corn,  he  claimed 
that  the  trigger,  through  some  defect,  iriipi>ed  off  prema- 
turely, and  he  was  knocked  upon  the  falling  door  by  the 
wagon,  which  fell  upon  him.  He  was  standing  at  the  time 
at  the  rear  corner  of  the  wagon-box,  had  raised  the  trap  by 
an  iron  bar  on  it  arranged  for  that  purpose,  and  was  about 
to  move  the  trigger  when  it  slipped.  Only  a  few  minutes 
before  he  had  so  dumped  his  own  load,  knocking  oflf  the 
trigger  with  a  crow-bar,  driven  off  and  hitched  his  team, 
and  hurried  back  to  dump  the  load  of  another  man  who  was 
hauling  for  the  same  party. 

He  testified  that  the  reason  the  trigger  flew  off  was  be- 
cause it  was  "  kind  o'  beveled  off."  His  uncle,  who  exam- 
ined it  shortly  after  the  accident,  said  the  oak  board  where 
the  trigger  comes  over  it,  was  warped  a  very  little,  and  he 
thought,  from  what  he  saw,  that  the  trigger  or  spring  Avas 
too  weak  to  hold  itself.  Jacob  Snelly,  who  fixed  the  dump 
the  dav  after  the  accident  and  was  called  as  a  witness  bv 
plaintiff,  testified  that  '*  the  wood  was  all  right  where  the 
spring  was; "  that  the  spring  was  not  particularly  weak, 
but  got  loose;  that  it  was  fastened  with  screws;  that  it  was 
screwed  up  before  as  tight  as  it  could  be  without  any  belt- 
ing under  it,  but  holds  whenever  you  spring  it;  that  they 
put  a  piece  of  belting  in  it  and  then  ran  a  tap  against  it, 
and  he  thought  they  so  made  it  a  little  tighter,  and  that  was 
all  they  did. 

Several  witnesses  testified,  not  very  harmoniously,  to  ad- 
missions by  appellant  Lane,  at  appellee's  room  the  day  after 
the  accident,  that  the  dump  had  been  out  of  order  for  some 
time;  that  they  had  had  several  accidents  there;  that  it  was 
their  duty  to  keep  a  man  at  the  dump  to  look  after  it,  and 
hereafter  they  would  keep  one. 

On  the  part  of  the  defense  Lane  positively  denied  making 
these  admissions  or  anv  of  them.  It  was  also  denied  and 
not  proved  that  any  accident  had  previously  occurred  there 
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or  that  the  trigger  had  ever  slipped  before.  The  evidence 
tended  to  show  that  the  dumps  were  put  in  new  from  the 
manufactory  at  Decatur  in  the  spring  before  this  accident, 
and  first  used  in  August  or  July,  and  that  they  were  of  the 
b3st  kind  and  in  the  most  common  use.  The  agent  from  the 
manufacturer  at  Decatur,  an  expert,  was  there  when  it  was 
put  in  place  and  said  it  was  put  in  right.  Appellant  Wil- 
son said  he  did  most  of  the  dumping;  that  "  they  didn't  aim 
for  the  men  that  do  the  hauling  to  dump; ''  that  he  exam- 
ined the  trigger  every  few  days,  and  this  one  just  a  day  or 
two  before  the  accident;  that  the  board  was  not  warped  and 
the  iron  was  perfectly  level  with  the  floor,  and  that  there 
was  snow  dropping  from  the  wagons  on  the  dumps,  making 
it  slippery  where  the  two  irons  came  together. 

Each  of  the  appellants  testified  that  he  had  no  knowledge 
or  notice  of  any  defect  whatever  in  the  dump  or  trigger, 
and  appellee  said  it  had  not  slipped  at  any  time  before  and 
was  supposed  to  be  solid. 

Further  evidence,  not  necessary  to  be  stated,  showed  a 
decided  conflict  upon  the  questions  of  care  or  negligence  on 
each  side,  the  actual  condition  of  the  dump  and  trigger  at 
the  time,  and  the  real  cause  of  the  accident. 

Upon  this  state  of  the  proof  defendants  asked,  among 
others,  the  following  instruction : 

"  You  are  instructed  that  it  is  incumbent  on  the  plaintiff 
in  this  case,  before  he  is  entitled  to  recover,  to  establish  by 
a  preponderance  of  evidence  that  the  dump  of  defendants  in 
question  was  not  at  the  time  of  the  injury  in  a  reasonably 
safe  and  proper  condition  for  use,  and  that  the  defendants 
knew  that  it  was  not  in  a  saf^  condition,  or  that  it  had  been 
in  a  bad  condition  and  repair  so  long  that  by  reasonable  care 
and  diligence  they  should  have  known  it;  and  unless  the 
preponderance  shows  this  state  of  facts,  your  verdict  should 
be  for  the  defendant." 

This  the  court  refused,  but  gave  for  the  plaintiff  the  fol- 
lowing :  "  3.  It  is  not  sufficient  in  this  case  to  excuse  the 
defendants  from  liability  that  they  may  have  purchased  and 
caused  to  be  put  in  place  dumps  as  good  as  known  to  the 
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trade  or  business  of  operating  elevators,  if  it  appears  from 
a  preponderance  of  the  evidence  that  the  same  were  not 
kept  in  a  safe  condition  so  as  to  avoid  injury;  and  if  you  be- 
lieve from  a  preponderance  of  the  evidence  that  the  dump  in 
question  was  defective  and  by  reason  thereof  the  alleged  in- 
jury resulted,  then  the  plaintiff  is  entitled  to  recover,  pro- 
vided that  the  preponderance  of  the  evidence  shoAvs  that  he 
was  in  the  exercise  of  due  care  on  his  part  to  avoid  the  said 
injury." 

The  first  given  for  plaintiff  is  to  the  same  effect,  upon  the 
hypothesis  that  "persons  hauling  grain  to  said  elevator 
were  allowed  to  drive  their  teams  and  loaded  wagons  upon 
said  dump  and  to  operate  the  same  for  the  unloading  and 
dumping  of  grain  so  hauled." 

According  to  these  instructions  for  the  plaintiff,  no  de- 
gree of  care  on  the  part  of  defendants  would  exonerate  them 
from  liability  for  injury  actually  caused  by  a  defect  in  their 
machinery.  They  are  made  insurers,  even  against  the  care- 
lessness of  the  plaintiff,  however  gross,  the  willful  acts  of 
strangers  in  causing  the  defect,  or  what  the  law  terms  the 
act  of  God.  If  wrong  they  are  not  cured  by  the  brief  in- 
struction given  on  the  other  side,  that  "  the  law  does  not 
impose  upon  the  defendants  the  duty  of  keeping  their  ma- 
chinery in  an  absolutely  safe  condition,  but  only  in  a  rea- 
sonably safe  condition." 

Counsel  for  appellee  suggest  that  the  court's  view  of  the 
fact  was  that  the  dump  was  put  in  for  the  sole  use  and  ben- 
efit of  appellants,  and  that  appellee  was  invited  by  them  to 
use  it  for  their  convenience.  They  claim  that  such  was  a 
correct  view,  and  that  it  justified  the  instructions  given  as 
to  the  law.  We  do  not  think  the  evidence  warranted  it, 
nor  if  it  did,  that  the  law  was  correctly  stated. 

Whatever  might  be  said  of  such  dumps  in  general,  it  was 
proved  in  this  case  that  appellant  Wilson,  the  senior  mem- 
ber of  defendant's  firm,  on  the  day  before  tlie  accident  told 
the  plaintiff  and  his  fellow-workman,  whose  load  he  was  at- 
tempting to  dump,  not  to  dump  the  corn  they  were  hauling, 
but  to  scoop  it  over  the  sides  of  the  wagon  box,  because 
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they  were  hauling  white  corn,  and  the  bin  into  which  that 
dump  led  contained  mixed  com.  Thej^  objected  to  scoop- 
ing, and  in  the  afternoon  pressed  appellant  Lane  to  allow 
them  to  dump  it.  Appellee  himself  testified  that  Lane 
"  finall}^  told  them  that  when  his  partner,  Wils<Jn,  was  not 
around  they  might  sneak  their  loads  into  the  bin  with  the 
mixed  corn,  but  when  Wilson  was  around  they  wo«ld  have 
to  scoop  it."  Plaintiff  did  not  see  Wilson  about  the  elevator 
before  he  dumped  his  o\vn  load,  but  did  before  he  attempted 
to  dump  the  other,  and  proceeded  hurriedly  in  order  to 
avoid  his  interference;  and  the  jury  might  have  considered 
whether  his  haste  had  anything  to  do  with  the  accident,  if 
they  had  been  properly  instructed.  Thus  it  was  proved  by 
the  testimony  of  the  plaintiff  that  he  was  not  invited  to  use 
the  dump,  and  for  the  convenience  of  the  defendants,  on  this 
occasion.  He  was  forbidden  by  Wilson,  but  at  his  own 
special  request  and  to  save  his  own  labor  was  allowed  by 
Lane  to  do  so  upon  a  condition  which  he  disregarded. 

We  think  the  case  was  close  enough,  upon  every  material 
question  of  fact  involved,  to  make  accuracy  and  clearness  in 
the  instructions  a  matter  of  unusual  importance,  and  that  in 
giving  the  first  and  third  for  plaintiff  and  refusing  the  one 
quoted,  as  asked  for  the  defendants,  there  was  error  enough 
to  require  the  reversal  of  the  judgment,  Reversed  and 
remanded. 


Frederick  M.  Grant  et  aL^  Trustees  of  Olive  Branch 
Lodge  No.  15^  I.  0.  0.  F.^  v.  Samuel  A. 

Langstaff. 

1.  Beneficiary  Societies — Application  for  Benefits — Compliance 
with  By-Laws,— A  member  of  a  beneficiary  societf  applying  for  benefitn 
under  its  rules  and  regulations  must  follow  the  procedure  prescribed 
by  the  laws  and  rules  of  the  order,  and  he  can  not,  until  he  has 
exhausted  the  remedies  provided  in  such  cases  for  an  adjustment  of  such 
claims  within  the  order,  invoke  the  aid  of  a  court  of  law. 

Me  mo  rand  nm. — Assumpsit  for  sick  benefits,  etc.  Appeal  from  the 
City  Court  of  Canton,  Fulton  County;  the  Hon.  Jeffebson  Obr,  Circuit 
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Judge,  presiding.    Heard  in  this  court  at  the  May  term,  18d8.    Reversed 
and  remanded.     Opinion  filed  December  13,  1898. 

The  opinion  states  the  case. 

Appellants'  Brief,  Greene  &  Humphrey,  Attorneys. 

Appellants  contended  that  a  member  of  a  fraternal  society 
is  bound  to  exhaust  the  remedies  provided  within  the 
tribunals  of  the  order  before  he  can  resort  to  the  civil  courts. 

All  the  contracts  of  an  incorporated  beneJfit  society  are 
made  with  reference  to  all  the  laws  of  the  organization. 
These  are  deemed  part  of  each  contract  of  membership, 
whether  mentioned  or  not,  and  are  as  binding  upon  all  the 
members  as  provisions  contained  in  the  charter. 

Each  member  is  conclusively  presumed  to  know  them,  and 
will  not  be  heard  to  plead  ignorance  of  their  provisions  in 
any  case.     16  Am.  and  Eng.  Ency.  of  Law,  40,  41. 

The  payment  of  sick  benefits  is  a  common  feature  of  ben- 
efit societies,  and  they  are  oftener  provided  for  in  the  by-laws 
than  in  the  certificates  of  membership.  Especially  does  the 
last  remark  apply  to  the  great  fraternal  bodies,  including 
grand  and  subordinate  lodges.  In  all  cases  which  have 
arisen  involving  these  benefits,  it  has  been  held  that  the  laws 
of  the  society  are  to  be  considered  in  determining  the  right, 
and  they  are  to  govern,  unless  contrary  to  municipal  law, 
16  Am.  and  Eng.  Ency.  of  Law,  43;  Morawetz  on  Private 
Corporations,  Sec.  493;  Bacon  on  Benefit  Societies,  Sees.  91, 
94;  Bliss  on  Insurance,  Sec.  420;  May  on  Insurance,  Sec.  552; 
Niblack  on  Mutual  Benefit  Societies,  130,  131;  Oliver  et  al. 
V.  Hopkins  et  al.,  144  Mass.  175;  Otto  v.  Journeyman  Tail- 
ors' Protective  and  Benevolent  Union,  7  Am.  St.  Rep.  165, 
note;  Chamberlain  v.  Lincoln,  129  Mass.  70;  Karcher  v. 
Supreme  Lodge  Knights  of  Honor,  137  Id.  368,  372;  Lafond 
V.  Deems,  81 K  Y,  507;  8  Abb.  N.  C.  344;  White  v.  Brownell, 
2  Daly,  329,  365;  4  Abb.  Pr.,  N.  S.  162,  199;  Poultney  v. 
Bachman,  31  Hun  49;  McAlees  v.  Supreme  Sitting  Order  of 
Iron  Hall  (Pa.),  13  Atl.  Rep.  755;  McCallion  v.  Hibernia 
Savings  and  Loan  Society,  70  Cal.  163;  Anacosta  Tribe  No. 
12  v.Murbach,  13  Maryland  91;  71  Am.  Dec.  626;  Dolan  v. 
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Court  Good  Samaritan,  12S  Mass.  437;  Groavener  v.  United 
Society  of  Believers,  118  Mass.  90;  State  v.  Williams,  75  N. 
C.  184;  Hyde  v.  Woods,  2  Saw.  659;  Venable  v.  Baptist 
Church,  25  Kan.  177;  Harrison  v.  Hagle,  24  Ohio  St.  254; 
Andrew  McCabe  v.  Father  Matthew  Total  Abstinence  Ben- 
eficial Society,  24  Hun  151;  Tribe  of  Red  Men  v.  Schmidt, 
57  Md.  98;  Harrington  v.  Workingmen's  Benevolent  Asso- 
ciation, 70  Ga.  340;  McDowell  v.  Ackley,  93  Pa.  St.  277; 
Leech  v.  Harris,  2  Brewster  571;  Toram  v.  The  Howard  Ben- 
eficial Society,  4  Pa.  St.  517;  Fischer  v.  Raab,  57  How.  87; 
Olery  v.  Brown,  51  How.  Pr.  92;  Robinson  v.  Irish  Am.  Ben. 
Soc.,  67  Cal.  135;  Mitchell  v.  Lycoming  Mut.  Ins.  Co.,  51  Pa. 
St.  411;  Walsh  v.  -^tna,  30  la.  145;  Treadway  v.  Hamilton 
Mut.  Ins.  Co.,  29  Conn.  168;  Fritz  v.  Muck,  62  How.  Pr.  74; 
People  ex  rel.  v.  Board  of  Trade,  80  111.  134;  High  Court  of 
Foresters  v.  Zak,  35  App.  615;  Blumenfeldt  v.  Kirschuok 
et  al.,  43  111.  App.  435;  Bauer  v.  Samson  K.  P.,  102  Ind. 
270;  Supreme  Council  v.  Garrigus,  104  Ind.  133;  Supreme 
Council  Chosen  Friends  v.  Forsinger  (Ind.),  25  N.  E. 
Rep.  129. 

Appellee's  Brief,  D.  Abbott  and  G.  L.  Milleb,  ^ 

Attorneys. 

Parties  can  not  bind  themselves  in  advance  of  a  contro- 
versy that  may  arise  upon  property  rights,  that  such  con- 
troversy shall  bo  settled  or  adjudicated  by  an  individual  or 
corporation.  Home  Ins.  Co.  v.  Morse,  20  Wallace,  445; 
Kistler  v.  Indianapolis,  etc.,  Co.,  88  Ind.  460;  Ments  v.  Ar- 
menia F.  Ins.  Co.,  79  Pa.  St.  478;  Wood  v.  Humphrey,  114 
Mass.  185;  Bauer  v.  Sam}>son  L.  K.  of  P.  (Ind.),  1  N.  E.  575; 
Sup.  Council  O.  of  Ch.  F.  v.  Forsinger  (Ind.),  25  K  E.  129, 

An  agreement  by  a  member  of  a  lodge,  or  a  provision  in 
the  bv-laws  or  constitution  of  such  lodcre  to  the  effect  that 
such  member  shall  not  commence  proceedings  in  a  court  of 
law  (civil  courts)  for  money  demands  due  him  from  the 
lodge,  are  invalid  and  not  binding,  as  being  in  their  nature 
to  oust  the  civil  courts  of  the  land  of  their  jurisdiction,  and 
against  public  policy.    Home  Ins.  Co.  v.  Morse,  20  Wallace 
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445;  Bauer  v.  Sampson  Lodge,  K.  of  P.,  1  N.  E.  (Ind.)  571 
Nute  V.  Ins.  Co.,  6  Gray,  174;  Cobb  v.  Ins.  Co.,  6  Gray,  174 
Uobbs  V.  Ins.  Co.,  56  Me.  421;  Stephenson  v.  Ins.  Co.,  54  Me 
70;  Sup.  Council  O.  of  Ch.  F.  v.  Garrigus,  3  N.  E.  Rep.  818 
Sup.  Council  O.  of  Ch.  F.  v.  Forsinger,  25  N.  E.  Eep.  120 
Bacon  on  Benefit  S«x;ieties,  Sec  450. 

Mr.  Justice  Bogos  delivered  the  opinion  of  the  Cocrt. 

This  was  an  action  of  assumpsit  brought  against  the  ap- 
pellants as  trustees  of  Olive  Branch  Lodge,  No.  15,  Inde- 
pendent Order  of  Odd  Fellows,  by  the  appellee,  Langstaff, 
a  member  of  the  Scarlet  degree  of  said  lodge.  The  laws 
of  the  order  provide  for  the  payment  of  the  sum  of  five 
dollars  per  week,  under  certain  conditions,  to  those  of  its 
members  of  the  Scarlet  degree  who  are  sick  and  disabled. 
The  appellee  claimed  to  be  entitled  to  receive,  and  that  the 
lodge  was  liable  to  pay  to  him,  under  its  rules,  regulations 
and  by-laws,  a  large  sum  of  money  as  such  sick  benefits. 
lie  notified  the  proper  authorities  of  the  appellant  lodge 
of  his  claim  and  brought  certain  of  his  demands,  in  com- 
pliance with  the  rules  and  regulations  of  the  order,  before 
the  lodge  for  adjustment  and  settlement.  Weekly  benefits 
were  allowed  and  paid  for  a  number  of  weeks,  but  his  claims 
for  like  benefits  for  quite  a  period  of  time  were  denied  and 
disallowed  by  the  lodge.  He  brought  this  action  to  recover 
the  "sick  benefits"  thus  refused  to  be  paid  and  for  other 
like  demands  not  presented  to  the  lodge.  The  appellant's 
trustees  filed  a  number  of  pleas,  in  substance  the  same — 
the  averments  in  effect  being  that  Olive  Branch  Lodge  is  a 
subordinate  lodge  of  the  Grand  Lodge  of  the  Independent 
Order  of  Odd  Fellows  of  the  State  of  Illinois,  and  that  the 
constitution  and  by-laws  of  the  order  provide  that,  if  a 
member  of  the  order  claimed  to  be  entitled  to  "  sick  bene- 
fits," he  should  present  his  claims  to  the  subordinate  lodge 
of  which  he  was  a  member,  for  adjustment,  and  if  he  felt 
aggrieved  by  the  decision  of  the  subordinate  lodge  refusing 
and  disallowing  the  claim,  an  appeal  from  such  decision  to 
the  Grand  Lodge  should  be  allowed  such  member,  provided 
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such  appeal  be  taken  within  three  months  from  the  rendi- 
tion of  the  decision,  and  that  the  ai)pellee  did,  in  pursuance 
of  such  provisions  of  the  laws  of  the  order,  present  certain 
of  his  demands  to  the  appellant  lodge,  and  that  it  decided 
that  he  was  not  entitled  to  receive  payment  thereof  from 
the  funds  of  the  order;  that  he  did  not  appeal,  and  that 
the  other  demands  for  such  benefits  sought  to  be  recovered 
by  this  action  were  not  presented  to  or  brought  before  the 
subordinate  lodge  for  adjustment  or  action  thereon.  A 
demurrer  was  interposed  to  such  pleas  and  the  same  sus- 
tained by  the  court,  to  which  ruling  the  appellants  excepted. 
Judgment  was  rendered  against  the  appellant  trustees,  who 
prosecute  this  appeal  to  this  court. 

Two  questions  are  presented  by  the  record. 

1st.  Was  the  appellee,  after  having  presented  his  claim 
to  the  subordinate  lodge,  required  to  appeal  to  the  Grand 
Lodge  from  an  adverse  decision,  or  might  he  abandon  fur- 
ther elfort  within  the  order  and  institute  an  action  in  the 
courts  of  law  to  recover  his  demand. 

I  2d.  Can  a  member  of  a  subordinate  lodge,  claiming 
"  sick  benefits"  from  the  funds  of  the  order,  omit  application 
to  the  subordinate  lodge  therefor  and  institute  suit  at  law 
against  the  lodge  for  such  benefits. 

It  can  not  be  denied  but  that  there  is  some  conflict  of  au- 
thority upon  these  questions,  but  upon  careful  examination 
and  consideration  of  such  authorities  and  of  the  reasoning  and 
principles  upon  which  they  proceed,  we  are  of  opinion  that 
the  better  rule  is  that  a  member  of  this  order  in  applying 
for  benefits  under  its  rules  and  regulations,  must  follow  the 
procedure  prescribed  by  the  laws  and  rules  of  the  order, 
and  that  he  can  not,  until  he  has  exhausted  the  remedies 
provided  in  such  cases  for  an  adjustment  of  such  claims 
within  the  order,  invoke  the  aid  of  courts  of  law.  This 
view  of  the  law  is  supported  by  Bacon  on  Benefit  Societies, 
•Sec.  94;  Niblack  on  Mutual  Benefit  Societies,  Sec.  130-131; 
Oliver  et  al.  v.  Hopkins  et  al.,  144  Mass.  175,  and  many  cases 
collected  and  commented  upon  in  note  to  Otto  v.  Journey- 
man Tailors'  Union,  7  Amer.  Stat.  Rep.  165.     The  principle 
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annoanced  finds  support  in  the  reasoning  of  the  Supreme 
Court  of  our  State  in  The  People  ex  rel.  v.  Board  of  Trade, 
80  111.  134. 

It  follows  that  the  trial  court  in  passing  upon  the  suffi- 
ciency^ of  the  pleas  erred  in  so  far  as  it  ruled  that  the  appel- 
lee might  seek  the  aid  of  the  courts  of  law,  before  exhausting 
the  remedies  provided  by  the  regulations  of  the  order  for 
an  adjustment  of  his  alleged  demands  upon  the  funds  of  the 
society  of  which  he  was  a  member.  For  this  error  the  judg- 
ment is  reversed  and  the  cause  remanded. 


Warren  Lawrence,  Administrator  of  the  Estate  of  Will-      ^q  j25 
iam  D.  Lawrence,  Deceased,  y.  John  A.  Coddington. 

1.  Contracts — Compromise  of  Claims  Sufficient  Consideration. — 
A  compromise  of  doubtful  and  conflicting  claims  is  a  sufficient  consid- 
eration for  a  promise  voluntarily  made  and  not  induced  by  fraud,  and  it 
i9  not  material  to  determine  whether  such  claim  was  legal  or  other- 
wise. 

Memorandnm. — ^Assumpsit.  Apx>eal  from  the  Circuit  Court  of  Mason 
County;  th&Hon.  George  W.  Herdman,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1898,  and  affirmed.  Opinion  filed  October 
28.  1898. 

The  opinion  states  the  case. 

Appellant's  Brief,  H.  W.  Masters,  Attorney. 

An  agreement  is  void  as  against  public  policy,  which  pro- 
vides that  one  who  is  bound  to  give  his  best  judgment  upon 
a  question  in  which  parties  adversely  interested  are  con- 
cerned, and  who  is  not  the  agent  of  either,  shall  be  paid  for 
his  services  in  proportion  to  the  amount  recovered  by  one 
from  the  other.     Thomas  v.  Caulkett,  57  Mich.  392. 

A  promise  to  pay  for  services  to  be  rendered  in  procuring 
a  wife  for  one,  is  void.     Johnson  v.  Hunt,  81  Ky.  321. 

A  contract  for  the  sale  of  domestic  sardines,  to  be  put  up 
with  labels  representing  the  sardines  «as  foreign,  is  against 
public  policy.    Materne  v.  Horwitz,  101  N.  Y.  469. 
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An  agreement  whose  object  is  to  induce  any  officer  of 
the  State  to  act  partially  or  corruptly,  is  void,  and  any 
agreement  which  has  a  tendency  that  way  is  void.  Lucas 
V.  Allen,  80  Ky.  681;  O'Hara  v.  Carpenter,  23  Mich.  4i<:; 
Caton  V.  Stewart,  76  N.  C.  357. 

It  is  held  that  agreements  for  pay,  to  procure  by  personal 
influence  contracts  from  the  government,  or  with  a  foreign 
country,  are  against  public  policy,  and  void.  Tool  Co.  v. 
N orris,  2  Wall.  (U.  S.)  45. 

An  agreement  contemplating  the  use  of  underhand  means 
to  influence  legislation  is  void.  Mills  v.  Mills,  40  !N.  Y. 
543;  Frost  v.  Belmont,  6  Allen  (Mass.)  152. 

A  promise  to  pay  for  services  rendered  in  canvassing  for 
election  to  an  office,  is  held  to  be  void.  Keating  v.  Hyde, 
23  Mo.  App.  555. 

A  contract  to  abandon  the  prosecution  of  proceedings  for 
the  establishment  of  a  public  highway,  for  a  money  consid- 
eration, is  void.  Jacobs  v.  Tobiason,  65  Iowa  245;  Gray  v. 
Mc Reynolds,  65  Iowa  461. 

If  the  party  knows  or  ought  to  know  that  he  has  no 
claim,  there  can  be  no  conskleration  for  a  promise  to  pay. 
Pitkin  V.  Noyes,  47  N.  H.  294;  McKinley  v.  Watkins,  13  111. 
140;  Ileadley  v.  Hockley,  50  Mich.  43;  Ormsbee  v.  Howe,  54 
Vt.  182;  Feeter  v.  Weber,  78  N.  Y.  334. 

A  promise  not  to  prosecute  a  demand  which  has  no  exist- 
ence m  law  or  fact  is  no  consideration.  MulhoUand  v.  Bart- 
lett,  74  111.  58;  Cline  v.  Templeton,  78  Ky.  550;  Kidder  v. 
Blake,  45  N.  H.  530;  Long  v.  Towl,  42  Mo.  545;  Gunning  v. 
Eoyal,  59  Miss.  45. 

Appellee's  Brief,  Wallace  &  Lacey,  Attorneys. 

An  agreement  entered  into  upon  a  supposition  of  a  right, 
or  of  a  doubtful  right,  though  it  afterward  comes  out  that  the 
right  was  on  the  other  side,  shall  be  binding  and  the  right 
shall  not  prevail  against  the  agreement  of  the  parties;  for 
the  right  must  always  be  on  the  one  side  or  the  other,  and 
therefore  a  compromise  of  a  doubtful  right  is  a  sufficient 
foundation  of  an  agreement.      Stapelton  v.  Stapelton,   1 
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Atkyns,  12,  cited  with  approval  in  Honeyman  v.  Jarvis,  79 
111.  318.  • 

The  waiver  of  any  legal  right,  although  it  may  be  founded 
upon  a  tort,  at  the  request  of  another,  has  always  been 
deemed  a  sufficient  consideration  for  a  promise.  Miller  v. 
Hawkes,  66  111.  185.  . 

Forbearance  to  6leB,hona  Jide^  though  invalid,  claim,  is  a 
good  consideration  for  a  promise.  Hewitt  v.  Curry,  63  Wis. 
386. 

A  compromise  of  a  disputed  claim  or  the  discontinuance 
of  a  suit  already,  brought  may  uphold  a  promise,  although 
the  demand  was  unfounded.  Bank  v.  Geary,  5  Pet.  (U.  S.) 
98. 

It  has  long  been  a  settled  principle  that  a  voluntary  com- 
promise or  settlement  of  doubtful  and  conflicting  claims 
will  not  be  set  aside  or  disturbed  in  the  courts  merely 
because  the  parties  may  have  acted  under  a  mistake  as  to 
law.  It  rests  on  the  sound  basis  that  there  can  be  no  cer- 
tainty or  security  in  affairs  unless  every  person  is  supposed 
to  know  the  law,  and  that  to  overhaul  a  settlement  of  doubt- 
ful and  conflicting  claims,  voluntarily  made,  with  full  knowl- 
edge of  the  facts,  on  the  ground  of  misapprehension  of  the 
law,  would  open  the  door  to  endless  litigation.  Stron  v. 
Mitchell,  45  111.  213. 

The  waiver  of  any  legal  right  is  a  sufficient  consideration. 
Vogel  V.  Meyer,  23  Mo.  App.  427;  Conrad  v.  La  Kue,  52 
Mich.  83;  Eobertson  v.  March,  3  Scam.  198;  Eoberts  v. 
Cobb,  103  N.  T.  600;  Palton  v.  Hassinger,  69  Penn.  311. 

Mb.' Justice  Wall  delivered  the  opinion  of  the  Court. 

The  appellee  recovered  a  judgment  against  appellant  as 
administrator,  upon  the  promise  of  the  deceased  to  pay  the 
appellee  the  sum  of  $250  for  the  alleged  consideration  of 
dismissing  certain  legal  proceedings,  and  to  settle  all  further 
litigation  between  the  parties  in  regard  to  the  subject-mat- 
ter in  dispute. 

The  sole  question  is  as  to  the  validity  of  the  consideration 
for  the  pix>mise. 
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Sarah  Alwood  was  the  owner  of  640  acres  of  land  which 
she  conveyed  to  her  sister,  Esther  Pkillips.  The  latter 
afterward  died,  leaving  a  will,  by  which  she  devised  a  part 
of  this  land  to  Wm.  D.  Lawrence,  the  appellant's  intestate. 
The  appellee,  who  was  a  relative  of  these  sisters,  caused  pro- 
ceedings to  be  instituted  to  appoint  a  conservator  for  Miss 
Alwood,  on  the  ground  of  her  alleged  mental  incapacity  to 
manage  her  business  affairs,  and  was  threatening  to  attack 
the  conveyance  made  by  her  to  her  sister.  He  also  claimed 
that  these  women  were  each  indebted  to  him  for  services 
rendered  in  taking  care  of  them  and  in  looking  after  their 
affairs.  To  procure  a  dismissal  of.  the  proceedings  com- 
menced and  of  those  threatened,  and  thus  to  settle  further 
litigation  which  might  result  in  depriving  him  of  the  land 
devised  to  him  by  the  will  of  Esther  Phillips,  Lawrence 
promised  to  pay  appellee  the  sum  herein  recovered.  As  a 
relative  of  Sarah  Alwood,  the  appellee  had  a  right  to  insti- 
tute the  proceedings  for  a  conservator.  If  he  was  also  her 
creditor,  he  had  a  right  in  that  capacity.  As  a  near  relative 
he  had  a  strong  incentive  to  set  aside  the  conveyance  to 
Mrs.  Phillips  if  it  could  be  done. 

When  he  waived  these  rights  and  agreed  to  make  no  fur- 
ther trouble  and  to  interfere  no  further  with  the  position  of 
Lawrence  as  a  devisee,  he  did  nothing  contrary  to  public 
policy.  It  may  be  assumed  that  he  acted  in  good  faith  and 
was  not  guilty  of  a  mere  pretense  to  extort  money  from  the 
devisee. 

It  is  not  material  to  determine  whether  there  was  a  valid 
legal  claim,  for  a  compromise  of  doubtful  and  conflicting 
claims  is  a  suflBcient  consideration  for  a  promise  voluntarily 
made  and  not  induced  by  fraud.  We  find  no  occasion  to 
interfere^  and  the  judgment  will  be  aflJrmed. 
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Adam  Boss  and  Addison  F.  Helms  r.  James  H.  Walker      es  i?r 
&  Co.,  The  Irwin  Phillips  Co-  and  Cook,  ^  "^ 

Lyman  &  Seixas. 

1.  Assignment  for  the  Benefit  of  Creditors— T^e  Term  Defined, 
— A  written  deed  of  conveyance,  executed  by  the  assignor,  as  party  of 
the  first  part,  to  the  assignee,  as  party  of  the  second  part,  reciting  the 
grantor's  indebtedness  and  inability  to  pay,  and  conveying  his  property, 
real  and  personal,  by  apt  words  of  sale  and  transfer,  to  the  assignee,  in 
trust,  to  take  possession  of  and  sell  the  same,  and  to  collect  the  outstand- 
ing debts,  and  out  of  the  proceeds  to  pay  the  creditors. 

2.  Assignment  for  the  Benefit  of  CKEDiTOTts—Requisites  o/.— Tliere 
must  be  an  absolute  transfer  of  the  whole  interest  of  the  assignor,  legal 
and  equitable,  in  the  property  assigned,  in  trust  for  the  benefit  of  cred- 
itors; and  hence  an  absolute  conveyance  made  directly  to  the  creditor 
in  payment,  or  any  form  of  lien  so  given  as  security  for  the  payment  of 
a  bona  ^<ie  debt,  though  having  the  effect  to  give  him  a  preference,  is 
not  an  assignment  for  the  benefit  of  creditors  within  the  meaning  of  the 
statute. 

8.  Assignment  for  the  Benefit  of  Creditors— TF/iaf  Instru- 
ments in  Connection  Therewith  Void. — Where  an  instrument  disposing 
of  property  has  been  held  void  under  the  act  relating  to  assignments,  etc. , 
it  has  been  upon  the  ground  that,  having  been  made  in  contemplation 
of  an  assignment,  afterward  actually  executed,  they  were  to  be  deemed 
a  part  of  it.       • 

4.  Assignment  for  the  Benefit  of  Creditors — What  Transfers 
Are  Not. — A  debtor,  solvent  or  in5K)lvent,  notwithstanding  the  statute, 
may  lawfully  transfer  any  part  or  the  whole  of  his  property,  absolutely, 
in  payment,  or  incumber  it  by  mortgage,  deed  of  tnist  in  the  nature  of 
a  mortgage,  judgment  confessed  or  pledge,  as  security  for  the  payment  of 
any  one  or  more  of  his  debts. 

6.  Assignment  FOR  THE  Benefit  of  CKEDrroBS—Chattel  Mortgages, 
Hlien  Not. — ^A  merchant  in  failing  circumstances,  executed  two  chattel 
mortgages  upon  his  stock  of  goods  to  secure  two  of  his  creditors  and  as- 
signed the  books  of  accounts  and  notes  to  certain  other  creditors  to 
secure  them,  thus  disposing  of  all  his  property  not  exempt  by  law  from 
execution;  it  was  held  that  the  transfer  did  not  amount  to  an  assignment 
for  the  benefit  of  creditors  under  the  statute. 

6.  Assignment  for  the  Benefit  of  Creditors— TJigr^^  of  a  Debtor  to 
Dispose  of  His  Property,  cfc. —Instruments  transferring  the  property  of  a 
person  in  failing  circumstances  do  not  of  themselves,  even  in  effect,  con- 
stitute an  assignment.  When  not  made  in  view  of  an  actual  assignment 
following,  such  transfers  can  not  be  regarded  as  a  fraudulent  evasion  of 
the  statute,  because  the  debtor,  though  intending  to  appropriate  all  his 
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property  to  the  payment  of  his  debts,  is  not  bound  to  make  an  assign- 
ment. In  so  appropriating  it  by  absolute  conveyances  or  mortgagee 
directly  to  the  creditors  therein  named,  not  creating  a  trust,  he  exercises 
a  clear  legal  right,  and  may  thus  distribute  it  as  he  sees  fit.  His  right 
by  such  means  to  prefer  some  creditors  to  others  is  not  affected  by  the 
statute. 

Memorandam.— Voluntary  assignments.  Appeal  from  an  order  of 
theCoimty  Court  of  Hancock  County;  the  Hon.  John  E.  Miller,  County 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1893,  and  re- 
versed.   Opinion  filed  November  27,  1898. 

The  opinion  states  the  case. 

Appellant's  Brief,  Sharp  &  Berry  Bros.,  Attorneys. 

It  is  not  the  form,  but  the  effect  of  an  instrument,  which 
is  to  be  considered  in  determining  whether  or  not  it  is  an 
assigument.    Watson  v.  Bay  ley,  12  Pa.  St.  164. 

A  lease  has  been  held  to  constitute  an  assignment.  Same 
authority. 

A  power  of  attorney.  Lucas  v.  Sunbury  &  Erie  R.  K. 
Co.,  32  Pa.  St.  458. 

A  bond  and  mortgage.  Owen  v.  Arvis,  20  N.  J.  Law,  22; 
First  National  Bank  v.  Knowles,  67  Wis.  373. 

Chattel  mortgages.    Winner  v.  Hoyt,  66  Wis.  227. 

A  chattel  mortgage  and  bill  of  sale.  Burrows  v.  Heldorfif, 
8  Iowa  103;  Yanpatten  v.  Burr,  52  Iowa  518. 

Any  form  of  instrument  or  instruments  by  which  an  in- 
solvent debtor  disposes  of  his  entire  property  not  exempt, 
or  even  substantially  all,  for  the  benefit  of  certain  creditors, 
with  preferences,  is  in  legal  effect  an  assignment  for  the 
benefit  of  all  creditors.  Friend  v.  Yagerman,  26  Fed.  Eep. 
814;  Martin  v.  Houseman,  14  Fed.  Kep.  160;  Kelley  v.  Eich- 
ardson,  21  Fed.  Rep.  70;  Tichmyer  v.  Baum,  43  Fed.  Eep, 
719. 

J.  W.  Marsh  and  W.  N,  Grover,  attorneys  for  appellees. 

Mr.  Justice  Pleasants  delivered  the  opinion  of  the 
Court. 

This  was  a  petition  to  the  County  Court  by  appellees, 
creditors  of  api)ellant  Eoss,  to  have  two  chattel  mortgages 
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given  by  him  to  certain  other  creditors  therein  respectivelv 
named,  upon  his  stock  of  goods  in  store  at  Warsaw,  declared 
to  be  a  general  assignment  under  the  statute,  and  appellant 
Helms  required  to  give  bond,  as  assignee,  to  administer  the 
property  in  accordance  with  the  orders  of  the  court. 

Appellants  answered  severally,  replications  were  filed  and 
evidence  heard.  Whereupon  appellant  Ross  moved  the 
court  to  dismiss  the  case  as  to  him,  which  was  denied,  and 
an  order  entered  substantially  according  to  the  prayer  of 
the  petition,  and  a  motion  by  each  of  the  appellants  for  a 
rehearing  overruled.     They  then  took  this  appeal. 

For  quite  a  number  of  years  prior,  and  until  the  13th  of 
August,  1892,  appellant  Ross  was  a  dry  goods  merchant  at 
Warsaw.  Having  become  embarrassed  and  being  pressed 
for  payment  and  threatened  with  suits,  on  that  day  he  went 
to  Chicago  to  consult  some  business  friends  and  creditors 
upon  the  situation  stated,  and  upon  their  advice  executed  a 
chattel  mortgage  upon  his  entire  stock  to  certain  creditors 
therein  named  to  secure  an  aggregate  indebtedness  due 
them  of  $8,145.13,  setting  forth  the  amount  due  to  each 
respectively,  and  delivered  it  to  Robert  R.  Baldwin,  an  at- 
torney of  the  John  V.  Farwell  Co.,  one  of  the  mortgagees. 

On  the  same  day  he  made  and  signed  a  second  mortgage 
upon  the  same  stock  to  certain  other  creditors  therein 
named,  including  the  appellees,  to  secure  an  aggregate  in- 
debtedness to  them  of  $3,495.79,  setting  forth  the  amount 
due  to  each,  respectively,  but  did  not  deliver  it  until  the 
15th. 

These  instruments  were  in  the  usual  form  of  chattel  mort- 
gages, with  the  usual  defeasance  clauses,  and  gave  to  the 
mortgagees  power  to  sell  at  public  or  private  sale,  and  for 
cash  or  on  credit,  as  they  should  think  best,  and  in  addition 
thereto  contained  the  following:  "The  said  mortgagor 
hereby  authorizes  the  sheriff  of  the  said  county  of  Hancock 
to  execute  the  power  of  sale  in  this  mortgage  granted  to  the 
mortgagees  or  their  assigns  or  legal  representatives,  and 
all  other  powers  to  them  or  either  of  them  granted  or  given 
by  fhis  mortgage." 
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And  the  second  was  therein  expressly  declared  to  be  sub* 
ject  to  the  first. 

The  following  evening  (August  14th)  appellant  Ross  left 
Chicago  on  his  return  to  Warsaw,  accompanied  by  Mr.  Bald- 
win, who  had  the  first  mortgage  and  was  acting  for  and 
under  the  direction  of  the  John  V.  Farwell  Co.,  and  had 
telegraphed  to  have  appellant  Helms,  then  sheriff  of  Han- 
cock county,  meet  him  there  on  his  arrival. 

They  arrived  shortly  before  noon  of  the  15th,  and  went 
to  the  store.  After  Eoss  had  gone  to  his  dinner,  Baldwin 
obtained  the  keys  from  the  clerks  and  took  possession.  He 
then  turned  them  over  to  the  sheriff  with  the  mortgage, 
directing  him  to  take  care  of  the  stock  and  to  sell  as  pro- 
vided in  the  mortgage,  referring  him  to  Mr.  Grover,  as  the 
attorney  of  the  company,  if  he  should  need  any  advice. 
When  Koss,  on  his  return,  found  the  sheriff  in  possession, 
he  acknowledged  the  second  mortgage  and  delivered  it  to 
the  magistrate  for  the  mortgagees,  to  be  recorded;  and  then 
assigned  his  notes  and  book  accounts,  which  were  of  small 
value,  to  still  other  creditors — Mrs.  Miller  and  Mrs.  Geitz 
— to  pay  i(^na  fide  debts  then  due  and  owing  from  him  to 
them. 

Thus  he  disposed  of  all  the  property  he  had  that  was  not 
exempt  by  law  from  execution. 

On  the  16th  an  expert  from  the  house  of  the  Farwell 
Company,  assisted  by  Ross  and  his  clerks,  took  an  invoice  of 
the  goods  mortgaged,  making  it  amount  to  over  $13,000, 
which  exceeded  the  sum  of  his  indebtedness. 

Under  the  direction  of  the  first  mortgagees,  the  sheriff, 
on  the  18th,  duly  advertised' the  stock  for  sale  at  public  auc- 
tion on  the  29th,  and  in  pursuance  thereof  sold  it  for 
$7,166.49,  which  he  now  holds  subject  to  the  decision  of 
this  case. 

Both  of  the  mortgages  were  dated  August  15,  1892.  The 
first  was  recorded  on  the  23d  and  the  second  on  the  16th  of 
said  month. 

It  further  appears  that  the  Farwell  Company  acted  solely 
for  the  first  mortgagees;  that  Baldwin  acted  solely  for  the 
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Farwell  Company;  that  neither  had  any  interest  in  or  con- 
nection with  the  second  mortgage  or  the  assignment  of  the 
notes  and  book  accounts;  that  the  sheriff  acted  for  and 
Tinder  the  direction  of  the  first  mortgagees;  that  when  Koss 
left  Chicago  he  did  not  know  what  Baldwin  intended  to  do; 
but  was  informed  by  him  before  they  arrived  at  Warsaw, 
that  he  supposed  his  stock  would  pay  his  indebtedness  in 
full,  and  did  not  intend  to  make  an  assignment  for  the 
benefit  of  his  creditors,  under  the  statute,  but  did  intend 
that  in  case  of  its  deficiency  the  first  mortgagees  should  be 
preferred. 

There  is  no  serious  dispute  as  to  what  appellant  Ross  in 
fact  did,  and  intended  to  do.  His  answer  admits  nearly  all 
of  the  averments  in  the  petition.  The  question  is  whether 
these  acts  and  intentions  amounted  in  legal  effect  to  an 
assignment  for  the  benefit  of  his  creditors,  within  the  mean- 
ing of  Ch.  10a,  E.  S.  1891.  The  County  Court  held  that 
they  did;  that  that  court  therefore  had  jurisdiction  of  the 
matter  and  that  the  preferences  attempted  to  be  given  were 
void  (Sec.  13)  and  accordingly  ordered  that  appellant  Helms 
give  bond  as  assignee,  and  proceed  in  the  distribution  of 
the  moneys  in  his  hands,  the  proceeds  of  said  Siile,  under 
the  further  direction  of  the  court. 

Whether  this  holding  was  prop3r  depends  upon  the  true 
construction  of  the  statute.  In  quite  a  number  of  cases  the 
Supreme  Court  has  given  it  a  construction  applicable  to  the 
conceded  facts  shown  by  this  record.  Without  presuming 
to  vindicate  that  construction,  or  quoting  in  extenso  from 
the  opinions  in  these  cases,  we  shall  refer  to  them  only  far 
enough  to  warrant,  in  our  opinion,  the  conclusion  that  it  is 
in  conflict  with  that  of  the  County  Court  given  in  this  case. 

First,  as  to  what  constitutes  an  assignment  within  the 
meaning  of  the  act.  In  Weber  v.  Mick,  131  111.  533,  the 
court  approved  and  adopted  the  definition  in  Burrill  on 
Assignments,  sections  2  and  3 — a  transfer,  without  compul- 
sion of  law,  by  a  debtor,  of  some  or  all  of  his  property  to  an 
assignee  or  assignees,  in  trust  to  apply  the  same  or  the  pro- 
ceeds thereof  to  the  payment  of  some  or  all  of  his  debts  and 
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t3  return  the  surplus,  if  any,  to  the  debtor.  It  implies  a 
trust,  and  contemplates  the  intervention  of  a  trustee,  and 
a-3signments  to  creditors  directly  and  not  upon  trust  are  not 
such. 

In  Schrooder  v.  Walsh,  120  III.  403,  it  was  said :  "  Not- 
withstanding that  statute,  a  debtor  may  pay  one  creditor  in 
full,  either  in  money  or  by  the  sale  of  his  proi>erty.  That 
act  applies  only  to  conveyance  of  property  to  an  assignee  or 
trustee,  in  trust,  to  convert  the  same  into  money  for  the  ben- 
efit of  creditors  of  the  assignor." 

In  Farwell  v.  Wilson,  133  111.  at  p.  49,  the  court  outlines 
such  an  assignment  as  **  it  has  always  been  understood  in 
this  State  " — being  "  a  written  deed  of  conveyance,  executed 
by  the  assignor,  as  party  of  the  first  part,  to  the  assignee,  as 
party  of  the  second  part,  reciting  the  grantor's  indebtedness 
and  inability  to  pay,  and  conveying  his  property,  real  and 
personal,  by  apt  words  of  sale  and  transfer,  to  the  assignee, 
in  trust  to  take  possession  of  and  sell  the  same,  and  to  col- 
lect the  outstanding  debts,  and  out  of  the  proceeds  to  pay 
the  creditors  " — and  holds  that  it  was  preferences  in  instru- 
ments such  as  are  above  described  that  the  legislature 
intended  to  prohibit.  The  mere  form  of  the  instrument  is, 
no  doubt,  immaterial,  provided  the  operation  of  it  is  to  create 
a  trust  in  the  property  conveyed,  for  the  benefit  of  credit- 
ors. It  must  be  an  actual  trust,  created  by  operation  of 
the  instrument  itself.  The  court  has  repeatedly  ttaid  that 
the  statute  contemplates  no  such  thing  as  a  constructive 
trust. 

These  cases  further  hold  that  there  must  be  an  absolute 
transfer  of  the  whole  interest  of  the  assignor,  legal  and  equi- 
table, in  the  property  assigned,  in  trust  for  the  benefit  of 
creditors;  and  hence  that  absolute  conveyances  made  directly 
to  the  creditor  in  payment,  or  any  form  of  lien  so  given  as 
security  for  the  payment  of  a  honafide  debt,  though  having 
the  effect  to  give  him  a  preference,  is  not  an  assignment  for 
the  benefit  of  creditors  within  the  meaning  of  the  statute. 
Wherever  such  instruments  have  been  held  void  under  Sec. 
13,  it  has  been  upon  the  ground  that,  having  been  made  in 
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contemplation  of  an  assignment  in  trust  afterward  actually 
executed,  they  were  to  be  deemed  a  part  of  it.  Preston  v. 
Spalding,  120  111.  208;  Young  v.  Clapp,  N.  E.  Eep.,  Vol.  32, 
p.  187.  Otherwise  a  debtor,  solvent  or  insolvent^  notwith- 
standing the  statute,  may  lawfully  transfer  any  part  or  the 
whole  of  his  property,  absolutely,  in  payment,  or  incumber  . 
it  by  mortgage,  deed  of  trust  in  the  nature  of  a  mortgage, 
judgment  confessed,  or  pledge,  as  security  for  the  payment 
of  such  debts .  preferred.  First  Nat.  Bank  of  Chicago  v. 
North  Wisconsin  Lumber  Co.,  41  111.  App.  343;  Young  et  al. 
V.  Clapp  et  al.,  N.  E.  Eep.,  Vol.  32,  p.  187,  and  all  the  cases, 
supra. 

We  perceive  no  conflict  between  these  cases  or  any  of 
them,  and  that  of  Farwell  v.  Cohen,  138  III.  216,  so  much 
relied  on  by  counsel  for  appellees,  as  to  what  is  necessary  to 
constitute  an  assignment  for  the  benefit  of  creditors.  In  the 
latter  it  is  defined  just  as  in  Weber  v.  Mick  and  others,  and 
in  its  application  to  the  instrument  there  in  question,  which 
was  in  the  form  of  a  bill  of  sale  of  a  stock  of  goods  from  the 
debtor  to  one  of  his  creditors,  the  court  held  that  on  its  face 
it  was  an  absolute  transfer  of  the  whole  interest,  legal  and 
equitable,  in  the  property,  without  any  condition  of  defeas- 
ance, providing  for  its  return  upon  payment  of  the  debts 
mentioned,  and  was  made  to  Cohen  expressly  in  trust,  as 
well  for  the  benefit  of  other  creditors  named,  with  prefer- 
ences. By  all  the  tests  stated  in  the  other  cases,  or  here 
sought  to  be  applied,  it  must  have  been  held  an  assignment 
within  the  meaning  of  the  statute.  By  the  same  tests  stated 
in  that  case  and  the  others  cited,  those  here  in  question  were 
not.  The  notes  and  book  accounts  of  the  debtor  were  abso- 
lutely assigned  directly  to  the  creditors  named,  involving  no 
trust,  but  in  payment  of  debts  not  denied  to  have  been  bona 
fide  due  and  owing  by  him  to  them.  The  others  were  also 
made  directly  to  the  creditors  therein,  respectively,  named, 
without  the  intervention  of  any  trustee  or  the  creation  of 
any  trust  for  the  benefit  of  creditors,  and  they  were  both  in 
form  and  effect,  chattel  mortgages.  They  did  not,  in  terms 
or  effect,  absolutely  transfer  the  whole  interest  of  the  debtor. 
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legal  and  equitable,  in  the  property.  They  did  contain  a 
condition  of  defeasance  providing  for  its  return  upon  pay- 
ment of  the  debts  mentioned. 

From  the  fact  that  they  were  given  to  secure  the  pay- 
ment of  notes  so  soon  to  become  due,  and  the  assumption — 
which  we  do  not  say  was  unwarranted — that  having  thereby 
disposed  of  all  his  property,  Soss  had  no  hope  or  inten- 
tion to  redeem,  but  expected  to  go  out  of  business,  it  is  ar- 
gued that  the  liberal  construction  of  the  statute,  as  being 
'*  intended  mainlv  for  the  benefit  of  creditors  of  the  insolv- 
ent,  so  as  to  prevent  the  evils  and  advance  the  remedy  in 
view,  which  the  court  has  so  often  declared,  to  be  proper," 
would  hold  these  instruments  to  be  in  effect  an  assignment 
in  trust,  within  its  provisions,  or  in  fraudulent  evasion  of 
its  provisions. 

This  would  be  a  constructive  assignment;  a  thing  which 
the  statute  does  not  contemplate.  The  premises  from  which 
this  conclusion  is  drawn  do  not  change  the  character  of  the 
instruments.  They  are  still  but  securities  given  to  the  cred- 
itor directly,  and  subject  to  the  right  of  redemption,  with 
no  trust  whatever  for  the  benefit  of  creditors,  but  at  most 
a  trust,  as  to  the  excess,  if  any,  for  the  benefit  of  the  debtor, 
which  the  law  would  imply  if  it  were  not  expressed.  And 
the  court  say  in  Farwell  v.  Nillson,  supra^  that  to  hold  such 
an  instrument  to  be  an  assignment  would  not  be  construc- 
tion, even  the  most  liberal,  but  judicial  legislation.  In  the 
cases  cited  by  counsel,  Hide  and  Leather  National  Bank  v. 
Eehm,  126  111.  461,  Hanford  v.  Prouty,  133  111.  355,  and 
Ilier  V.  Kaufman,  134  111.  223,  the  instruments  in  ques- 
tion were  followed  by  actual  assignments,  and  the  language 
relied  on  must  be  considered  as  referring  to  such  cases. 
White  V.  Cotzhausen,  129  U.  S.  829,  also  cited,  was  ex- 
pressly based  on  Preston  v.  Spalding,  which  was  a  like  case. 
In  Moore  v.  Meyer,  47  Fed.  Eep.  99,  this  case  was  explained, 
and  the  Illinois  cases  reviewed  in  an  elaborate  opinion  by 
Judge  Allen  (U.  S.  Circuit  Court  for  Southern  District  of  IIU^ 
nois),  and  it  is  held  as  in  accordance  with  the  construction  of 
the  statute  by  our  Supreme  Court,  that  such  instruments  do 
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not,  of  themselves,  even  in  effect,  constitute  an  assignment. 
Nor,  when  not  made  in  view  of  an  actual  assignment  fol- 
lowing, can  it  be  regarded  as  a  fraudulent  evasion  of  the 
statute;  because  the  debtor,  though  intending  to  appropriate 
all  his  property  to  the  payment  of  his  debts,  is  not  bound  to 
make  an  assignment.  In  so  appropriating  it  by  absolute 
conveyances,  or  mortgage  directly  to  the  creditors  therein 
named,  not  creating  a  trust,  he  exercises  a  clear  legal  right, 
and  may  thus  distribute  it  as  he  sees  fit.  His  right  by  such 
means  to  prefer  some  creditors  to  others  is  not  affected  by 
the  statute. 

Appellant  Ross  did  not  intend  to  make  an  assignment  for 
the  benefit  of  creditors  and  never  did  make  it,  for  the  rea- 
son that  he  did  intend  to  make  preferences  and  knew  he 
could  not  do  so  by  such  an  instrument. 

It  is  claimed  that  the  authority  to  the  sheriff  of  Hancock 
county  to  execute  the  powers  given  to  the  mortgagees  made 
him  a  trustee,  and  the  mortgages  an  assignment.  We  think 
not.  They  did  not  purport  to  give  him  any  interest,  legal 
or  equitable,  in  the  property.  They  did  not  appoint  him  to 
execute  the  powers  referred  to,  but  only  authorized  him  to 
do  so  as  far  as  the  mortgagor  was  concerned.  Under  that 
authority  he  could  do  nothing  with  it,  except  by  consent 
and  under  the  direction  of  the  mortgagees.  They,  as  a  body, 
could  not  take  possession  nor  sell,  but  must  act  through 
some  individual,  and  the  mortgagor  on  his  part  consented 
that  the  sheriff  might  act  for  them.  They  could  have 
appointed  another  notwithstanding  the  authority  given  him 
by  the  mortgagor. 

Baldwin  did  in  fact  first  take  possession,  and  he  turned  it 
over  to  the  sheriff  as  a  mere  minister,  without  title  or  interest. 
He  could  have  done  nothing  in  the  premises  in  his  own  name 
or  right.  Nor  did  he  affect  or  pretend  that  he  could  or  did. 
He  was  in  no  sense  an  assignee  or  trustee. 

For  the  reasons  stated  we  are  of  opinion  that  the  County 
Court  erred  in  its  holding  and  order,  which  will  therefore 
be  reversed. 

You  LII  10 
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Harber  Brothers  Company  y.  Moffatt  Cycle  Co. 

1,  Co^rTHACTA— Recovery  for  Part  Psrformance,— Either  party  to  a 
contract,  whether  entire  or  several,  may  recover  as  on  an  implied  agree- 
ment, for  a  partial  performance  which  has  been  voluntarily  accepted  by 
the  other  with  full  knowledge  of  the  breach,  but  subject  to  the  latter 's 
right  to  recoup  for  tlie  failure  to  fully  perform  the  express  contract. 

2.  Express  CovTRA/crrs^Right  of  Recovery,— Where  a  person  seeks  to 
recover  damages  on  an  express  contract  he  must  aver  and  prove  that  he 
is  not  himself  in  default  as  to  the  agreement  for  the  breach  of  which  he 
sues.  The  principle  is  that  neither  party  can  obtain  the  aid  of  a  court 
to  enforce  in  his  favor  a  contract  which,  without  legal  excuse,  he  has 
failed  to  perform  on  his  part. 

Memorandam. — Assumpsit.  Appeal  from  the  Circuit  Court  of  Mc- 
Lean County;  the  Hon.  Thomas  F.  Tipton,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1893,  and  affirmed.  Opinion  filed  December 
20,  1898. 

The  opinion  states  the  case. 

Appellant's  Bkief,  Ltllard  &  Williams,  ArroRinrrs. 

This  case  is  governed  by  a  diflferent  line  of  decisions, 
holding  that,  where  the  vendor  has  not  delivered  all  the 
goods  contracted  for  and  the  vendee  has  not  paid  for  all 
goods  he  has  received,  the  damages  of  vendee  and  balance 
of  purchase  price  due  the  vendor  will  be  set  oflf  or  recouped 
and  a  judgment  rendered  for  vendor  or  vendee  for  the  bal- 
ance due  the  one  or  the  other,  as  the  case  may  be.  Of  which 
line  of  decisions,  exactly  applicable  to  this  case,  the  follow- 
ing are  selections,  viz.:  Richards  v.  Shaw,  67  111.  222;  Cor- 
coran V.  Lehigh  Coal  Co.,  138  111.  390;  Evans  v.  C.  &  R.  I. 
R.  R.  Co.,  26  111.  189;  Ludesco  Oil  Co.  v.  Brewer,  66  Pa. 
St.  351;  Scott  V.  Coal  Co.,  89  Pa.  St.  231;  Bowker  v.  Hoyt, 
18  Pick.  (Mass.)  555;  Booth  v.  Tyson,  15  Vt.  515;  Cole' v. 
Swanston,  1  Cal.  53;  Stevens  v.  Beard,  14  Wend.  (N.  Y.) 
256;  Ives  v.  Van  Epp,  22  Wend.  (N.  Y.)  154;  Tipton  v.  Feitr 
ner,  20  K  Y.  423;  Perlee  v.  Bebee,  13  Hun  (N.  Y.)  89;  2 
Sutherland  on  Damages,  356  and  notes,  and  top  p.  858« 
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Appellee's  Brief,  A.  E.  De  Mange,  Attorney. 

A  vendor  has  a  right  to  rescind  upon  the  vendee's  refusal 
to  comply  with  the  terms  of  the  contract,  save  on  a  new 
condition.     Gilbert  v.  McGinnis,  114  111.  30. 

If  he  is  in  default  of  payment  and  his  default  has  not 
been  waived,  he  can  not  recover  for  loss  of  profits  he  might 
have  made  had  the  contract  been  fully  performed.  Penn 
Coal  Co.  V.  Kyan,  107  111.  226;  Stewart  v.  Many,  7  Brad. 
515. 

The  mere  fact  that  the  seller  indulges  the  buyer  by  send- 
ing him  goods  when  the  buyer  is  in  default  in  his  payments 
does  not  amount  to  a  waiver  of  the  conditions  of  payment 
fixed  in  the  contract    Penn.  Coal  Co.  v.  Ryan,  107  111.  226. 

While  the  buyer  is  in  default,  he  has  no  legal  right  to  ask 
that  goods  shall  be  shipped  to  him,  or  to  ask  for  damages 
because  they  are  not  shipj)ed.  Stewart  v.  Many,  7  Brad. 
515. 

It  would  be  singularly  inequitable  to  hold  appellee  bound 
to  ship  machines  to  appellant  while  it  was  so  refusing  or 
neglecting  to  pay  for  those  already  shipped  in  accordance 
with  the  agreement.  Stewart  v.  Many,  7  Brad.  517;  With- 
ers V.  Reynolds,  2  Barn.  &  Adol.  882;  Curtis  v.  Gibney,  49 
Md.  131;  McGrath  v.  Gregner,  January  term,  1893,  Md. 
Court  of  Appeals;  Chicago  Legal  News,  April  15, 1893. 

Me.  Justice  Pleasants  delivered  the  opinion  of  the 

(^URT. 

In  this  case  the  facts  are  substantially  agreed  on,  and  the 
question  on  the  record  is  simple  and  purely  one  of  law. 

Appellee  was  an  Illinois  corporation  engaged  in  the  man- 
ufacture of  bicycles  at  Chicago,  and  appellant  also  an  Illi- 
nois corporation  engaged  in  selling  bicycles  and  other 
machines  at  Bloomington. 

On  December  8,  1891,  the  parties  entered  into  a  written 
contract,  of  which  it  is  unnecessary  to  say  more  than  that  by 
it  appellee  agreed,  among  other  things,  to  deliver  to  appellant 
on  the  cars  at  Chicago,  300  Moflfatt  Safety  bicycles,  of  1892 
pattern,  shipments  to  commence  in  January  then  next,  and 
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made  thereafter  in  quantities  and  at  times  as  appellant  should 
specify,  and  paid  for  by  his  acceptances  at  thirty  days. 

Appellant  ordered  one  machine  the  day  before  the  con- 
tract was  made,  and  on  the  31st  of  the  same  month,  twenty- 
four;  from  time  to  time  in  February,  1892,  forty-six;  in 
March,  one  hundred  and  thirteen;  in  April,  sixty-seven,  and 
in  May,  nineteen,  in  all  two  hundred  and  seventy.  Most  of 
these  orders  were  for  single  machines,  to  be  shipped  to  dif- 
ferent points  directly  to  parties,  respectively,  to  whom  appel- 
lant had  made  sales;  some  for  two  or  three;  and  the  few  for 
large  numbers,  to  appellant  at  Bloomington. 

In  partial  compliance  with  these  orders  appellee  shipped 
in  February,  two;  in  March,  nine;  in  April,  nineteen;  in  May, 
fifty-six;  in  June,  sixteen,  and  in  July,  three;  in  all,  one  hun- 
dred and  five. 

The  e\'idence  showed  and  it  was  admitted  that  appellant 
did  not  give  its  acceptances  for  all  of  those  shipped,  but  from 
the  time  the  first  was  received  until  this  suit  was  brought 
was  constantly  in  arrears  for  more  or  less  of  them.  This 
arrearage  was  purposely  and  persistently  withheld,  on  the 
ground  that  appellee  was  first  in  default,  and  that  the  damage 
to  appellant  by  reason  of  the  delays  and  shortness  of  ship- 
ments always  exceeded  it.  The  correspondence  between  the 
parties,  which  is  in  the  record,  consists  largely  of  mutual 
complaints  for  disregard  of  their  contract  obligations. 
Appellant  was  insisting  on  prompt  and  full  compliance  with 
its  orders,  and  appellee  claiming  it  was  doing  all  it  could 
and  increasing  its  facilities  for  doing  more  than  before  in 
that  direction,  and  insisting  on  prompt  and  full  acceptances 
for  what  were  shipped.  Neither  justified  nor  attempted  to 
excuse  its  own  delinquency  on  the  ground  of  the  other's, 
until  as  hereinafter  stated.  As  early  as  March  15th,  appel- 
lant wrote  to  appellee  that  they  were  receiving  countermands 
from  their  customers,  because  of  the  failure  to  ship  machines 
to  them  as  ordered,  and  saying,  "  machines  we  must  have  or 
sustain  a  loss,  and  you  know  what  that  means."  But  the 
first  notice  taken  of  appellee's  complaint  of  neglect  to  send 
acceptances  that  we  find  in  the  correspondence  abstracted 
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is  in  appellant's  letter  of  April  19th,  in  answer  to  appellee's 
of  the  12th,  inclosing  draft,  dated  March  29th,  for  acceptance 
to  cover  shipments  up  to  that  date,  for  $675.04,  in  which  it 
says :  "  You  can  hardly  expect  ns  to  take  np  the  matter  of 
your  account  and  make  settlement  of  it  in  the  condition  that 
things  are  now.  We  want  some  very  satisfactory  proof  that 
you  can  take  care  of  us  during  and  at  the  close  of  the  season 
if  we  do  so." 

To  this  letter  appellee  replied  on  the  21st,  admitting  that 
it  had  not  been  able  to  perform  as  promised  in  regard  to 
shipments,  but  expressing  surprise,  for  reasons  stated,  at  the 
position  taken  by  appellant,  and  saying :  "  We  must  insist 
that  you  let  us  have  your  acceptance  by  return  post,  and  we 
in  turn  will  do  our  best  toward  filling  your  orders," 

On  the  26th,  appellant,  reviewing  the  course  of  their  deal- 
ings, wrote:  "Now  if  you  expect  us  to  sign  acceptances 
promptly,  then  you  must  expect  to  do  something  for  us. 
If  you  do  not  show  a  disposition  immediately  to  give  us 
goods,  and  in  large  quantities,  this  letter  is  but  a  forerunner 
of  what  you  will  receive."  To  which  appellee  replied  on 
the  27th :  "  I  am  in  receipt  of  your  favor  of  the  26th,  which 
covers  a  good  deal  of  ground  that  we  have  already  gone 
over,  and  which  convinces  me  further  of  the  issue  your  com- 
pany is  leading  up  to.  *  *  *  We  shall  hojjd  further 
shipments  until  we  receive  an  acceptance  or  cash  for  all  the 
wheels  we  have  shipped  you  up  to  date." 

Notwithstanding  further  acceptances,  but  not  in  full,  and 
further  orders,  filled  only  in  part  and  with  delay,  these 
mutual  complaints  and  demands  continued  until  July  18th, 
when  appellee,  by  letter  of  that  date,  among  other  things, 
notified  appellant  that  unless  payment  should  be  made  for 
the  goods  shipped  and  not  paid  for  and  the  other  matters 
of  difference  arranged  within  five  days,  it  would  terminate 
appellant's  agency  for  the  sale  of  its  wheels  in  the  territory 
referred  to  and  fill  orders  from  such  territory  itself.  On  the 
23d,  appellant,  in  reply  to  one  from  appellee  of  the  21st, 
wrote,  among  other  things,  '*  We  do  not  intend  to  pay 
you  another  cent  until  there  is  an  adjustment  of  our  claim 


150  Appellate  Courts  of  Illinois. 

■  I  IBBM^^^M  I  I    I   I  II  II  ■  I  - "— 

Vol.  52.]  Harber  Bros.  Co.  v.  Moffatt  Cycle  Co. 

for  damages; "  and  on  the  27th  broaght  this  suit.  It  was  in 
assumpsit,  on  four  special  counts  upon  the  contract,  with 
the  common  counts  added.  The  cause  of  action  set  forth 
in  each  of  the  special  counts  was  defendant's  breach  of  the 
written  contract  by  unreasonable  delay  in  the  shipment  of 
the  105  bicycles  shipped  and  failure  to  ship  the  other  165 
ordered.  The  third  and  fourth,  added  by  leave  of  the  court, 
alleged  special  damages  by  reason  of  defendant's  alleged 
knowledge  that  plaintiff  bought  to  resell,  and  that  its  profits 
would  be  $50  upon  each  machine  resold,  and  that  plaintiff 
had  incurred  and  would  incur  a  large  expense  in  preparing 
to  resell  and  in  reselling. 

Defendant  pleaded  the  general  issue,  and  set-off  in  the 
common  counts,  and  two  other  pleas,  setting  off  damages  by 
failure  of  defendant  to  give  acceptances,  to  which  demurrers 
were  sustained.  But  it  was  afterward  stipulated  "  that  all 
evidence  that  would  be  competent  under  any  issue  well 
pleaded  should  be  considered  as  though  the  declaration  or 
pleas  or  replications  were  hied  making  such  issues  or  aver- 
ments." 

The  cause  was  tried  by  the  court  without  a  jury.  Appel- 
lant admitted  that  it  had  withheld  acceptances  and  was  in 
arrears  for  the  105  wheels  actually  shipped  and  received,  to 
the  amoupt  of  $1,647.96,  as  a  partial  indemnity  against  the 
damages  it  claimed  to  have  suffered,  but  showed  in  reduction 
of  this  sura  an  account  of  $588.70  for  repairs  of  defects  in 
them.  The  court  allowed  this  account  and  rendered  judg- 
ment for  the  defendant  for  the  difference,  $1,059.26,  dis- 
allowing plaintiff's  claim  for  damages.  Exceptions  were 
duly  taken  by  plaintiff  to  this  judgment,  and  from  it  this 
appeal  is  prosecuted. 

The  question  then  is,  could  appellant,  having  failed  to 
comply  with  its  contract  as  to  payment  for  machines  actually 
received,  accepted  and  disposed  of  by  it  with  full  knowledge 
of  the  breach  by  appellee  as  to  time  of  delivery  and  num- 
ber delivered,  maintain  an  action  on  the  contract  for  such 
breach. 

We  have  no  doubt  that  this  contract,  though  one,  was 
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severable,  embracing  independent  obligations  of  the  parties 
as  to  delivery  on  the  one  part  and  payment  on  the  other, 
under  the  several  orders  for  machines  given  by  apj^ellant, 
the  principal  difference  between  which  and  an  entire  con- 
tract is,  that  either  party  to  one  of  the  former  kind  having 
fully  performed  as  to  any  independent  agreement,  may 
maintain  an  action  thereon  for  its  breach  by  the  other, 
without  averring  or  proving  performance  or  its  equivalent 
on  his  part  as  to  all;  but  subject  to  defendant's  right  to 
recoup  for  his  failure  as  to  others,  in  respect  of  which  he  is 
himself  not  in  default. 

And  on  general  principles,  either  party  to  a  contract, 
whether  entire  or  severable,  may  recover  as  on  an  implied 
agreement,  for  a  partial  performance  which  has  been  volun- 
tarily accepted  by  the  other  with  full  knowledge  of  the 
breach,  but  subject  also  to  the  latter's  right  to  recoup  for 
the  failure  to  fully  perform  the  express  contract. 

Appellant  here  is  not  seeking  damages  as  on  an  implied 
agreement,  nor  by  way  of  recoupment,  but  by  action  on  the 
express  contract;  and  we  understand  it  to  be  an  elementary 
and  inflexible  rule  in  such  case  that  it  must  aver  and  prove 
it  is  not  itself  in  default  as  to  the  agreement,  for  the  breach 
of  which  by  appellee  it  brings  the  suit. 

The  proposition  for  which  it  contends,  as  stated  in  the 
argument,  is  that,  "  where  the  vendor  has  not  delivered  all 
the  goods  contracted  for  and  the  vendee  has  not  paid  for 
all  he  has  received,  the  damages  of  vendee  and  purchase 
price  due  the  vendor,  will  be  set  off  or  recouped,  and  a  judg- 
ment rendered  for  vendor  or  vendee  for  the  balance  due  the 
one  or  the  other,  as  tlie  case  may  be." 

For  application  here,  this  statement  seems  to  concede 
what  the  evidence  also  seems  to  prove,  that  neither  party 
had  complied  literally  or  substantially  with  the  terms  of  its 
agreement.  As  to  the  machines  delayed,  that  of  defendant 
was  that  they  should  not  be  delayed,  and  that  of  plaintiff 
that  for  all  it  accepted,  though  delayed,  it  would  pay  in  the 
manner  prescribed,  as  if  they  had  not  been  delayed.  At, 
and  from  the  very  beginning  of  their  dealings,  these  agree- 
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ments  were  violated  by  each,  respectively,  and  by  the  plaint- 
iff willfully.  For  the  machines  ordered  but  not  delivered, 
CU3  well  as  for  those  delivered  and  accepted  but  not  paid  for, 
it  finally  declared  its  intention,  deliberately,  in  writing,  not 
to  pay  one  cent,  except  upon  a  precedent  condition  not  im- 
posed by  the  agreement,  the  performance  of  which  it  had 
the  power  to  delay,  if  not  practically  to  prevent. 
We  think  these  facts  disprove  the  averment  in  the  decla- 
;^  ration  of  plaintiffs  readiness  to  receive  and  pay  for  the 

goods  according  to  the  agreement. 
The  parties  then  being  alike  in  default,  how  can  either 
V,  ix  maintain  an  action  upon  the  contract,  for  its  breach  by  the 

\  other  ?     What  hinders  the  application  of   the  rule  in  such 

case  thsbt  potior  est  conditio  defendentis  t 

It  is  said  the  position  contended  for  is  supported  by  a  line 
of  decisions  of  which  thirteen  are  cited  as  examples.  Seven 
are  stated  generally,  or  quoted  from,  and  are  therefore  pre- 
sumably the  strongest  in  appellant's  favor.  An  examination 
of  these  and  several  of  the  others  fails  to  discover  that 
either  of  them  goes  further  than  is  above  stated  as  familiar 
law  relating  to  entire  and  severable  contracts — the  right  of 
recovery  for  partial  performance  and  of  diminution  or 
extinguishment  of  plaintiflfs  claims,  by  I'ecoupment. 
Neither  seems  to  touch  the  pivotal  point  in  this  cas3, 
namely,  the  right  of  a  party  to  recover,  as  plaintiff,  for  the 
breach  of  an  agreement,  entire  or  independent,  which  he  has 
himself,  without  legal  excuse,  failed  to  perform  substan- 
tially in  full. 

The  one  most  confidently  relied  on  as  containing  every 
element  of  the  case  at  bar,  and  the  only  one  in  which,  as 
here,  the  vendee  was  plaintiff,  is  that  of  Corcoran  v.  The 
Lehigh  Coal  Co.,  138  111.  390.  In  that  case  the  agreement, 
made  August  20, 1886,  was  that  the  company  would  deliver 
to  him,  at  his  dock,  12,000  tons  of  coal — ^grate,  small  ^g^ 
stove  and  chestnut — at  stated  prices  per  ton  for  each  kind, 
and  an  additional  amount,  at  his  option,  at  its  own  dock,  on 
[  other  terms  also  stated.    No  time  was  fixed  for  delivery, 

I  but  since  plaintiff  was  a  coal  dealer,  presumably  it  was 
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intended  to  be  from  time  to  time  as  he  should  order  to  meet 
the  demands  of  his  trade.  The  terms  for  the  12,000  tons 
were :  "  We  wUl  take  your  paper  at  three  months,  with 
six  per  cent  interest,  and  will  renew  the  same  when  it 
becomes  due,  to  accommodate  you,  but  you  are  to  pay  the 
same  as  fast  as  you  can."  He  was  also  to  give  a  satisfac- 
tory guarantee. 

When  delivery  was  first  made,  or  first  refused,  or  when 
the  suit  was  commenced,  does  not  appear.  Nor,  in  view  of 
the  total  price,  what  it  had  paid,  the  credit  given  and  privi- 
lege of  renewal,  do  we  think  it  certainly  appears  that  plaint- 
iff was  ever  in  default  as  to  the  agreement  on  his  part; 
though  from  the  finding  of  a  balance  against  him  on  defend- 
ant's plea  of  set-off — which  was  not  only  for  goods  sold  and 
delivered,  but  also  for  money  found  due  on  settlement — it 
may  be  inferred  that  he  had  either  failed  to  give  his  paper 
for  the  coal  received,  or  had  failed  to  pay  it  at  maturity 
before  he  brought  the  suit.  ^If  he  gave  it  according  to  the 
agreement,  the  failure  to  pay  it  would  not  be  a  breach  of 
the  agreement. 

But  whichever  may  be  the  facts,  the  question  here  in- 
volved was  not  presented  by  counsel  nor  considered  by  the 
court.  Thera  is  no  allusion  to  any  such  question  in  the 
opinion.  It  seems  to  have  been  assumed  and  conceded  that 
plaintiff  was  in  condition  to  recover  upon  the  contract,  if 
defendant  had  broken  it.  He  claimed  damages  for  a  fail- 
ure to  deliver  according  to  the  agreement  for  12,000  tons 
and  also  ficcording  to  the  option  clause.  The  Supreme 
Court  say  the  principal  controversy  on  the  trial  was  as  to 
the  latter;  "  not  as  to  his  legal  right  to  such  damages  under 
the  contract,  but  whether  or  not,  as  a  matter  of  fact,  the 
defendant  had  failed  to  furnish  him  coal  as  required,  and 
whether  he  was  damaged  thereby."  The  trial  judge  refused 
all  the  instructions  asked  and  gave  a  series  prepared  by  him- 
self; of  these,  the  first  told  the  jury  it  was  admitted  that 
defendant  failed  to  furnish  4,279  of  the  12,000  tons,  and  that 
plaintiff's  damages  were  one  dollar  per  ton,  which  they 
should  allow  him,  with  interest  at  six  per  cent,  from  Novem- 
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ber  30, 1886,  making  $5,134.70,  under  that  agreement.  The 
second  related  to  the  claim  for  damages  under  the  option, 
clause.  It  appeared  that  the  jury  allowed  him  the  amount 
stated  by  the  judge,  but  nothing  under  the  option  clause, 
and  found  a  balance  for  defendant  for  coal  delivered,  which 
included  a  large  amount  for  delivery,  at  the  highest  prices 
fixed  by  that  clause.  The  Appellate  Court  held  the  option 
clause  illegal  and  void  and  refused  to  consider  the  evidence 
on  that  branch  of  the  case,  but  affirmed  the  judgment.  In 
the  Supreme  Court,  according  to  the  opinion,  the  appellee 
(defendant)  contended  it  was  void,  and  the  court  say: 
"Counsel  for  ap})ellant  acquiesced  in  the  view  that  said 
clause  is  void,  but  insist  that  it  must  be  taken  together  with 
the  contract  for  12,000  tons  of  coal,  thereby  renderinsf  it 
void  also;  therefore  they  say,  while  appellant  could  recover 
no  damages  for  the  failure  to  furnish  him  coal  at  appellee's 
dock,  neither  can  appellee  recover  the  price  fixed  by  that 
contract  for  coal  actually  deli^red.  That  position  can  not 
be  maintained."  The  court  then  proceed  to  show  that  the 
option  clause  could  not  have  formed  any  part  of  the  consid- 
eration for  the  agreement  as  to  the  12,000  tons,  and  there- 
fore, though  illegal,  could  not  have  affected  the  validity  of 
that  agreement;  and  that  upon  that  theory  the  judgment 
was  not  correct.  They  hold  that  apjiellee  could  not  escape 
liability  under  that  clause  upon  the  ground  of  its  illegality 
and  at  the  same  time  under  it  recover,  as  by  the  judgment 
he  did,  the  price  of  the  coal  furnished;  and  further  find  that 
there  was  nothing  whatever  in  the  record  to  warrant  the 
assumption  in  the  first  instruction,  of  an  admission  that 
plaintiff's  damages  for  the  failure  to  deliver  under  the  12,000 
ton  contract  was  one  dollar  per  ton.  For  those  reasons,  and 
those  only  so  far  as  appears,  they  revei'sed  the  judgment. 

In  the  report  of  the  case  we  do  not  find  a  word  indicating 
that  counsel  on  either  side  or  the  court  supposed  the  question 
here  presented  was  involved.  It  was  not  decided,  expressly 
or  by  implication. 

That  question,  here  distinctly  presented  as  the  controlling 
one,  is  whether  a  vendee  who  has  accepted  goods  delivered 
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under  an  express  contract,  but  not  at  the  time  or  in  the 
quantity  required  by  it,  with  knowledge  of  the  default  of 
the  vendor  in  those  respects,  but  has  himself  failed,  without 
legal  excuse,  to  pay  for  them  according  to  it,  can  maintain 
an  action  on  the  contract  for  such  dafault  of  the  vendor. 
We  think  the  general  rule,  everywhere  recognized,  is  against 
it,  and  has  been  specifically  so  applied  in  analogous  cases  in 
Illinois.  Pennsvlvania  Coal  Co.  v.  Evan,  107  111.  226;  Brad- 
ley  V.  King,  44  111.  339;  Stewart  v.  Many,  7  App.  517. 

For  appellant  the  attempt  is  made  to  evade  the  force  of 
these  decisions  by  the  claim  that  appellee  was  first  in  default, 
whereby  appellant  was  damao^ed  to  an  amount  exceeding 
the  price  of  the  goods  received  for  which  he  failed  to  pay, 
and  from  that  time  until  the  suit  was  brought  always  had  a 
just  claim  for  damages  by  appellee's  default  exceeding  the 
amount  for  which  appellant  was  in  arrears  for  machines  de- 
livered to  and  accepted  by  it.  In  other  words,  that  price  of 
machines  accepted  and  damages  for  delay  in  the  delivery  of 
them  and  for  the  non-delivery  of  others  considered,  appel- 
lant being  judge,  it  never  really  did  owe  anything  for  what 
it  accepted  more  than  it  paid  for  when  due  and  in  the  man- 
ner prescribed  by  the  agreement,  and  therefore  was  not 
bound  to  give  the  acceptances  it  withheld.  But  the  ques- 
tion is  not  whether,  upon  a  fair  settlement,  oft'setting  dam- 
ages against  price,  appellant  really  owed  anything,  but 
whether,  accepting  the  machines  under  the  contract,  it  per- 
formed that  contract  on  its  part  as  to  payment. 

A  like  attempt  under  like  circumstances  was  made  in  the 
case  of  Bradley  v.  King,  mpra.  There,  by  contract  made 
in  February,  the  vendor  agreed  to  deliver  a  million  feet  of 
lumber  by  the  1st  of  September  then  next.  By  that  time 
there  was  delivered  only  about  218,000  feet.  By  the  29th 
nearly  600,000  feet  more  were  delivered,  the  last  cargo — 
about  175,000  feet — being  delivered  on  or  near  that  day. 
The  vendee  accepted  it,  but  refused  to  pay  for  it,  and 
brought  the  suit  for  damages  for  failure  to  deliver  accord- 
ing to  the  terms  of  the  contract.  Defendant  pleaded  the 
refusal  to  pay  for  the  last  cargo,  and  on  demurrer  the  pica 
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was  held  good.  The  court  held  that  though  delayed,  its 
acceptance  bound  the  vendee  to  pay  for  it  as  if  it  had  been 
delivered  within  the  required  time,  and  the  refusal  excused 
further  delivery;  and  say  that  "  if  plaintiflFs  sought  at  the 
time  of  the  delivery  of  the  last  cargo  to  pay  for  it  by  set- 
ting off  their  damages,  it  was  incumbent  on  them  to  have 
made  a  distinct  offer  so  to  do  to  the  defendants.  In  order 
to  defeat  the  effect  of  this  plea,  they  should  either  have  tra- 
versed the  averment  of  refusal  to  pay,  and  proved,  on  the 
trial  of  the  issue,  that  damages  were  due  them  equal  to  the 
value  of  the  cargo,  and  that  they  offered  to  the  defendants 
to  release  the  damages  to  that  amount,  or  they  might  have 
replied  these  facts  specially  to  the  plea.  But  the  plea,  on 
demurrer,  should  have  been  held  good." 

Such  an  offer,  if  the  damages  proved  were  equal  to  the 
value  of  the  cargo,  would  have  been  equivalent  to  perform- 
ance. But  performance  or  its  equivalent,  or  a  legal  excuse 
for  non-performance,  must  be  averred  and  proved.  In  this 
case  there  was  no  such  averment  or  proof.  Plaintiff  received 
invoice  after  invoice  of  machines  accepted,  without  paying 
as  it  was  bound  by  the  agreement,  or  offering  to  pay  by  off- 
setting damages  or  intimating  that  it  would  claim  damages 
on  settlement.  Even  after  such  intimation,  if  made  in  its 
letters  of  April  19th  and  26th,  it  was  substantially  with- 
drawn by  those  immediately  following.  The  next  one  shown 
ia  the  abstract,  under  date  of  May  27,  reads  thus: 

"  Gentlemen :  Herewith  find  note  for  $1,434.46,  which  is 
to  apply  on  our  account  and  which  will  cover  invoices  as 
per  statement  attached.  There  are  possibly  a  few  shipments 
made  since  the  25th  inst.  that  will  not  appear  on  this  state- 
ment. They  will  be  settled  for  as  soon  as  the  wheels  are 
received  and  checked  in.  You  will  understand  that  when 
shipments  are  made  by  freight  that  there  is  a  few  days'  de- 
lay at  each  end,  and  sometimes  our  office  force  is  crowded 
and  the  bills  are  not  checked  in  promptly." 

This  shows  payment  in  part  in  the  manner  prescribed  by 
the  contract,  and  a  clear  promise  to  pay  the  balance,  if  any, 
in  the  same  manner^  and  not  by  offsetting  any  claim  for 
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damages,  when  the  wheels  should  be  received  and  checked. 
On  June  2d  it  requested  appellee  to  cancel  all  orders  it 
Lad  not  filled;  not  on  account  of  its  claim  for  damages,  but 
because  of  "  the  continued  rains  and  bad  roads  throughout 
the  entire  country,"  causing  a  falling  off  of  its  orders  for 
bicycles  and  the  cancellation  of  many  it  had  received,  and 
aiding:  "  We  believe  this  will  be  but  temporary,  as  it  cer- 
tainly can  not  rain  all  summer,  and  if  it  fairs  up  soon  there 
will  be  a  big  demand;  still  we  do  not  want  to  load  up  at 
this  time."  June  16th,  it  wrote :  "  We  hand  you  herewith 
our  paper  to  the  amount  of  $814.42,  to  cover  items  as  per 
enclosed  statement  of  account.  Please  receipt  and  return 
statement  and  oblige." 

June  23d,  it  made  some  complaint  of  defects  in  wheels 
lately  received,  but  not  a  word  about  a  claim  for  damages, 
and  the  next  is  that  of  July  23d,  announcing  its  intention 
not  to  pay  another  cent  until  there  should  be  an  adjust- 
ment of  its  claim,  as  herein  above  stated.  These  five  letters 
are  all  of  appellant's  that  are  abstracted,  from  the  date  of 
the  first  to  that  of  the  last.  During  all  this  time  it  was 
willfully  withholding  its  acceptances  for  machines  received, 
and  was  in  arrears  when  it  brought  the  suit.  They  had 
been  received  on  the  terms  of  the  contract  as  to  payment 
which  was  to  be  made  on  delivery.  Appellant  refused  to 
comply  with  those  terms.  It  therefore  could  not  maintain 
an  action  on  the  contrast  for  the  delay  in  shipment  of  the 
machines  received,  and  by  the  refusal  the  vendors  were  ex- 
cused from  further  delivery.  Appellee  was  not  bound  to  go 
on  delivering,  without  receiving  a  cent  in  payment  until 
appellant's  claim  for  damages,  known  to  be  contested,  should 
be  adjusted  to  its  satisfaction. 

Nor  do  we  see  how  it  could  take  advantage  of  appellee's 
de&ult  even  if  it  were  here  seeking  to  do  so  by  way  of  set-oflf 
or  recoupment.  Set-off  is  a  counter  claim,  as  to  which  the 
defendant  is  plaintiff  and  must  establish  his  right  as  upon 
a  distinct  action;  and  therefore,  if  for  breach  of  contract, 
must  show  he  is  not  himself  in  default  as  to  the  agreement, 
whether  entire  or  severable^  on  which  he  bases  his  claim, 
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which  in  this  case  it  seems  appellant  conld  not  do.  And 
the  same  obstacle  would  stand  in  the  way  of  recoupment; 
for  thoucfli  r330upm3nt  considered  as  a  right,  enables  a 
delinquent  defendant,  conceding  to  the  plaintiff  a  cause  of 
action,  to  preveAt  a  recovery  or  reduce  its  amount,  it  is  not 
upon  any  merit  of  his  own,  but  for  the  fault  of  the  plaintiff 
in  connection  with  the  same  transaction  on  which  he  sues. 
The  burden  of  proving  such  fault  rests  upon  him,  and  is  the 
same  it  would  be  if  he  were  plaintiff,  suing  for  the  damages 
caused  bv  it;  and  hence  if  that  fault  consist  in  the  breach 
of  another  agreement,  independent  of  the  one  on  which 
plaintiff  sues,  but  contained  in  the  same  instrument  and 
relating  to  the  same  subject-matter,  he  must  show,  in  like 
manner,  that  he  is  not  himself  in  default  as  to  that  agree- 
ment. Iledstrom  v.  Baker,  13  111.  App.  104,  and  authori- 
ties  there  cited;  Mendel  v.  Fink,  8  111.  App.  378.  The 
principle  is  that  neither  party  can  by  any  means  obtain  the 
aid  of  a  court  to  enforce  in  his  favor  a  contract,  which, 
without  legal  excuse,  he  has  substantially  failed  to  perform 
on  his  part. 

It  is  not  pretended  that  appellant  made  or  offered  to 
make  any  case  under  the  common  counts,  and  for  the 
reasons  here  stated  we  are  of  opinion  it  could  not  recover 
on  the  contract.     Judgment  affirmed. 
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B.  S.  Green  Company  v.  George  I.  Smith. 

1.  QUKSTIONS  OF  Fact— iVqpcr  Instructions—  What  is  Error.  —Where 
the  contention  ia  solely  an  issue  of  fact  and  the  jury  have  been  properly 
instructed  as  to  the  law,  the  judgment  will  be  affirmed  unless  error  is 
found  in  the  rulings  of  the  court  as  to  the  admissibility  of  evidence,  or 
the  evidence  is  insufficient  to  support  the  verdict 

3.  MEAStTRB  OF  DAMAoas— M'/icn  the  Market  Value  of  Ooods  is.— 
Where  a  party  proceeds  upon  the  theory  that  goods  were  sold  without 
contract,  he  is  properly  allowed  to  prove  their  market  value. 

8.    AooouNT  Stated— T^/ien  Condxtsiveas  to  Prices  and  Amounts. — 
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Aa  between  merchants  an  account  rendered  is  deemed  to  be  conclusive 
as  to  the  price  given  and  amount  stated,  if  not  objected  to  within  a  rear 
sonable  time,  imleas  some  fraud,  mistake,  omission  or  inaccuracy  is 
shown. 

Memorandam. — ^Assumpsit  for  goods  sold.  Appeal  from  the  Circuit 
Ck>urt  of  McLean  County;  the  Hon.  Thomas  F.  Tipton,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1898,  and  affirmed.  Opinion 
filed  November  4,  1894. 

The  opinion  states  the  case. 

Kerrick,  LnoAS  &  Spencer,  attorneys  for  appellant. 

Edward  Barry,  attorney  for  appellee. 

Mr,  JtrsTicE  Bogos  delitered  the  opinion  of  the  Court. 

The  judgment  below  was  against  the  appellant  comimny 
upon  the  verdict  of  a  jury  in  an  action  brought  by  the  ap- 
pellee to  recover  the  amount  of  several  bills  of  saddlery  and 
harness,  goods  sold  and  delivered  to  it.  The  purchase  and 
delivery  of  the  goods  was  not  denied  but  the  appellant  com- 
pany contended  that  it  was  under  a  contract  alleged  to  have 
been  made  by  a  traveling  agent  of  the  appellee  entitled  to 
a  discount  upon  the  prices  stated  in  the  bills.  The  appellee 
denied  the  alleged  contracts  for  the  discounts  as  claimed. 
This  contention  was  the  sole  issue  of  fact.  It  is  not  com- 
plained that  the  jury  was  improperly  instructed  as  to  the 
law.  Hence  the  judgment  must  be  affirmed  unless  error  is 
found  in  the  rulings  of  the  court  as  to  the  admissibility  of 
evidence  or  the  evidence  is  insufficient  to  support  the  ver- 
dict. A  deposition  of  the  appellee  was  read  in  evidence. 
The  appellant,  when  the  deposition  was  oiFered  in  evidence, 
objected  to  certain  interrogatories  and  answers  thereto. 
At  the  taking  of  the  deposition  cross-interrogatories  were 
propounded  in  behalf  of  the  appellant,  but  no  objection  was 
then  made  to  any  questions  propounded  by  the  appellee  or 
to  any  answer  of  the  witness.  The  objections  made  in 
the  court  at  time  of  the  trial  are  all  of  a  character  that  could 
have  been  obviated  had  they  been  made  known  when  the 
deposition  was  taken.     Such  objections  can  not,  under  such 
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circumstances,  be  preferred  for  the  first  time  when  the  dep- 
osition is  offered  in  evidence  during  the  progress  of  the 
trial.  Kassing  v.  Mortimer,  80  Illinois  602;  Goodrich  v. 
Hanson,  33  Illinois  498.  We  have,  however,  examined  the 
deposition  and  think  the  objections  without  merit. 

While  it  is  true  that  the  only  testimony  as  to  the  conver- 
sation of  the  agent  of  the  appellee,  out  of  which  it  is  claimed 
the  contract  for  discounts  arose,  was  that  of  a  witness  in  be- 
half of  the  appellant,  yet  facts  and  circumstances  proven 
tended  to  deny  the  existence  of  the  alleged  contract.  The 
appellant  company  was  engaged  in  the  business  of  a  whole- 
sale dealer  in  harness  and  saddlery  goods.  The  appellee, 
who  was  a  manufacturer  of  such  goods,  rendered  his  bills  for 
goods  sold  to  appellant  from  time  to  time,  in  which  bills 
the  articles  sold  were  itemized,  prices  stated,  and  total 
amount  given  without  allowing  the  discount  claimed  to  have 
been  contracted  for.  These  bills  were  returned  by  the  ap- 
pellant without  objection,  and  it  made  payments  upon  them, 
or  some  of  them,  at  different  times.  Other  facts  and  cir- 
cumstances appearing  in  the  proof  tended  to  dispute  the 
alleged  contract  for  discounts. 

So  we  think  the  evidence  presented  to  the  jury  a  fair 
question  of  fact  w^hether  such  contracts  had  been  made, 
upon  which  there  was  conflicting  testimony.  We  can  not 
say  that  their  verdict  upon  it  is  manifestly  wrong. 

The  court  permitted  evidence  as  to  the  market  price  or 
reasonable  value  of  the  goods.  This  it  is  thought  was 
error. 

The  appellee  proceeded  upon  the  theory  that  the  goods 
were  sold  without  contract  and  therefore  was  properly  al- 
lowed to  prove  their  market  value. 

Further  the  case  seems  to  fall  within  the  rule  of  law  that 
as  between  merchants  an  account  rendered  is  deemed  to  be 
conclusive  as  to  price  given  and  amounts  stated  if  not  ob- 
jected to  within  a  reasonable  time,  unless  some  fraud,  mis- 
take, omission  or  inaccuracy  is  shown.  McCord  v.  Manson, 
17  App.  121;  Mackin  v.  O'Brien,  33  App.  476.  The  judg- 
ment must  be  affirmed. 
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John  J.  McLean^  Samuel  D.  Thomas^  Henry  M.  Thomas,  ^^*  ^ 
Elizabeth  J.  Eads^  Executors^  etc.^  of  the  Last 
Will  and  Testament  of  Samuel  B.  Thomas^ 
Deceased 9  y.  Elizabeth  Thomas; 

1.  Widow's  Allowance— TTTiafw  a  Generous  and  Suitable  Mainte" 
rtance. — ^A  testator  in  disposing  of  his  property,  provided  by  hia  will  that 
the  remainder  of  his  residuary  estate,  consisting  of  capital  stock  in  na- 
tional banks,  should  be  held  in  trust  by  trustees,  and  out  of  the  proceeds 
they  should  pay  to  his  wife  a  generous  and  suitable  maintenance  and  sup- 
port, such  as  might  be  mutually  agreed  upon  by  said  wife  and  trustees, 
taking  into  consideration  the  value  of  his  estate  and  the  fact  that  she 
had  greatly  contributed  in  accumulating  said  estate.  And  in  case  the 
wife  and  trustees  should  be  unable  to  agree  upon  the  amount,  then  they 
should  pay  such  amount  as  might  be  ordered  by  the  Circuit  Court  of 
said  county.  Not  being  able  to  agree,  the  widow  applied  to  the  Circuit 
Court  and  an  order  was  made  requiring  the  trustees  to  pay  her  the  sum 
of  $1,700  per  annum  for  her  maintenance  and  support.  It  appeared  that 
the  estate  was  worth  about  $150,000  and  that  the  stocks  of  the  banks 
amouDted  to  $10,500.  It  was  held^  that  the  amount  allowed  wsb  fully 
warranted  by  the  evidence. 

2.  Jurisdiction- -In  Chancery ^  Confined  to  the  Purposes  of  the  BiU, 
— Under  a  bill  in  chancery,  filed  by  a  widow  to  enforce  the  provisions  of 
a  will,  praying  that  defendants  may  be  required  by  the  order  of  the 
court  to  pay  to  her  the  income  or  dividends  upon  bank  stock,  and 
also  one-third  of  the  rental  value  of  lands,  the  court  has  no  jurisdiction 
to  determine  the  question  of  homestead  or  dower  in  the  testator's  estate 
or  whether  the  widow  has  taken  and  converted  to  her  own  use  moneys 
and  property  belonging  to  said  estate. 

3.  Solicitor's  Fees— ^5  Costs,  When  Proper. — Where  a  widow  files 
a  bill  in  pursuance  of  a  provision  of  a  will  to  fix  her  allowance  out  of  the 
estate  of  her  husband  and  which  is  resisted  by  the  trustees  of  the  estate, 
the  allowance  of  her  solicitor's  fees  as  costs  is  proper. 

Memorandam. — Bill  to  enforce  provisions  of  a  will.  Appeal  from  the 
Circuit  Court  of  Montgomery  County;  the  Hon.  Jacob  Fouke,  Judge, 
presiding.  Heard  in  this  court  at  tlie  May  term,  1803,  and  affirmed. 
Opinion  filed  November  4,  1893. 

The  opinion  states  the  case. 

George  L,  Zmx  and  James  M.  Truitt,  attorneys  for  ap- 
pellants. 

Amos  Miller,  attorney  for  appellee. 
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Mr.  Justice  Pleasants  delivered  the  opinion  of  the 
Court. 

Samuel  R.  Thomas  died  October  3,  1800,  seized  and  pos- 
sessed of  an  estate  estimated  at  about  $150,000,  consisting 
of  2,320  acres  of  land  and  $45,000  in  personal  property, 
including  $19,500  in  bank  stock.  Ilis  will  was  admitted  to 
probate  on  the  8th,  and  letters  testamentary  were  issued 
to  appellants  on  the  23d  of  the  same  month.  Besides  his 
widow,  the  api^Uee,  he  left  surviving  him  several  sons  and 
daughters,  and  a  grandson,  the  child  of  a  deceased  daughter. 
The  dwelling  house  he  occupied  as  a  homestead  is  worth 
four  or  five  thousand  dollars.  A])pellee  has  continued  to 
occupy  it  since  his  death,  and  about  forty-five  acres  of  past- 
ure land  in  connection  with  it. 

By  his  will  he  devised  all  his  land  in  parcels  to  his  several 
boil's,  respectively,  for  their  natural  lives,  with  remainder 
to  their  children,  and  also  disposed  of  his  personal  property. 
The  provision  thereby  made  for  his  wife  is  as  follows : 

"  The  residue  and  remainder  of  my  said  residuary  estate, 
consisting,  as  above  stated,  of  capital  stock  in  the  llillsboro 
National  Bank  and  the  First  National  Bank  of  Litchfield, 
Illinois,  my  said  trustees  shall  continue  to  hold  in  trust,  and 
out  of  the  proceeds  of  said  trust  fund,  using  for  that  pur- 
pose the  interest  or  dividends  derived  therefrom,  pay  to  my 
beloved  wife,  Elizabeth  M.  Thomas,  in  at  least  quarterly 
payments,  and  oftener  if  necessary,  the  first  payment  to  be 
made  not  longer  than  ninety  days  after  my  death,  a  gener- 
ous and  suitable  maintenance  and  support,  such  as  may  be 
mutually  agreed  upon  by  my  said  wife  and  trustees,  taking 
into  consideration  the  value  of  my  estate  and  the  fact  that 
she  has  greatly  contributed  in  accumulating  said  estate. 
And  in  case  my  wife  and  trustees  are  unable  to  mutually 
agree  upon  the  amount  which  they  shall  pay  her  for  her 
maintenance  and  support,  then  they  shall  pay  her  such 
amount  as  may  be  ordered  to  be  paid  to  her  by  the  Circuit 
Court  of  said  county,  as  hereinafter  provided.  It  being  my 
will  and  intention  that  my  said  wife  shall  receive  a  generous 
and  suitable  maintenance  and  support  out  of  my  estate  for 
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and  during  the  term  of  her  natural  life.  The  remainder,  if 
any  there  be,  of  said  interest  or  dividends  derived  from  said 
bank  stock  after  payments  to  my  beloved  wife  as  aforesaid, 
shall  be  held  in  trust  by  said  trustees  during  the  life  of  my 
said  wife,  and  be  invested  and  reinvested  in  this  State  or 
elsewhere,  in  real  estate,  stocks,  bonds,  notes,  mortgages  or 
otherwise,  and  at  the  best  rate  of  interest,  or  so  as  to  secure 
the  largest  and  safest  income,  as  in  their  interest  (opinion) 
may  best  promote  my  estate  and  increase  the  value  of  said 
trust.  *  *  *  It  is  my  will  that  my  dear  wife  shall  not 
be  required  or  compelled  to  accept  the  provisions  of  this  will 
in  lieu  of  any  interest  which  the  law  casts  or  confers  upon  her 
in  any  of  my  real  estate  which  I  have  set  off  to  my  said  sons 
and  daughters,  respectively,  and  have  conveyed  to  my  said 
trustees  for  the  use  and  benefit  of  my  said  grandson,  as  I  in- 
tend and  so  will  that  her  rights  and  interests  in  all  of  the  real 
estate  aforesaid  shall  remain  wholly  undisturbed  and  unques- 
tioned during  the  term  of  her  natural  life;  but  I  trust  that 
there  will  never  be  any  occasion  for  her  to  assert  her  rights  in 
regard  to  said  lands,  and  hope  that  she  will  be  liberally  sup- 
ported and  maintained  without  recourse  on  said  lands.  And 
in  case  said  trust  fund  shall,  from  any  cause  at  any  time, 
prove  inadequate  and  insuflScient  to  provide  her  with  such 
generous,  ample  and  liberal  maintenance  and  support  as  is 
intended  by  me,  then  it  is  my  will,  and  I  so  direct,  that  she 
shall  have  a  first,  paramount  and  subsisting  lien  on  all  of 
said  real  estate,  and  the  rents,  issues  and  profits  thereof, 
which  I  have  set  off  to  my  said  sons  and  daughters,  respect- 
ively, for  the  terms  of  their  natural  lives,  respectively,  as 
aforesaid,  and  which  I  have  conveyed  to  my  said,  trustees 
for  the  use  of  my  grandson,  as  aforesaid,  to  secure  to  her 
such  maintenance  and  support  during  the  term  of  her  natu- 
ral life,  which  lien  may,  whenever  the  circumstances  demand 
it,  be  duly  enforced  by  my  dear  wife  taking  and  receiving 
so  much  of  the  rents,  issues  and  profits  of  said  lands  as  may 
be  necessary  to  provide  her  with  such  maintenance  and  sup- 
port. By  accepting  the  provisions  of  this  will,  my  dear 
wife  shall  release  her  dower  in  anv  other  lands  than  those 
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above  described  and  mentioned,  which  I  may  own  at  the 
time  of  my  death." 

To  this  he  added  the  following  direction  :  "  And  for  the 
better  protection  of  my  dear  wife  I  do  hereby  further  order 
and  direct  that  if  any  dijfference  should  arise  between  my 
dear  wife  and  mv  said  trustees  or  their  successors  in  trust 
as  to  the  amount  which  shall  be  paid  to  her  for  her  main- 
tenance and  supix)rt  and  the  times  of  payment,  that  it  shall 
be  the  privilege  of  my  said  wife  and  the  duty  of  my  said 
trustees  to  make  application  to  the  Circuit  Court  of  said 
county  (the  opi)osite  party  being  duly  notified  of  such  appli- 
cation being  made)  to  adjust  such  differences  and  determine 
the  amount  which  she  shall  receive  out  of  my  estate  for  her 
maintenance  and  support  and  when  the  same  shall  be  made. 
And  it  is  my  will  that  any  such  order  may  on  like  applica- 
tion by  either  party  from  time  to  time,  as  the  changing 
circumstances  may  require,  be  modified,  altered  or  set  aside, 
and  the  amount  ordered  to  be  paid  increased  or  diminished 
as  to  the  court  may  appear  just  and  right." 

Appellee  filed  the  bill  herein,  setting  forth  the  death  of 
the  testator,  her  relation  to  him,  the  character  and  value  of 
his  estate,  the  provisions  of  his  will,  its  admission  to  probate 
and  the  acceptance  by  appellants  of  the  trust  it  imposed, 
and  alleging  that  the  differences  contemplated  by  this  direc- 
tion had  arisen;  that  the  defendants  had  made  but  one  pay- 
ment to  her,  of  about  $900,  and  upon  various  pretexts,  of 
which  the  only  one  stated  is  that  they  could  not  agree  with 
her  upon  the  amount  to  be  paid,  had  refused  to  pay  any 
further  sums.  It  also  stated  that  she  had  an  estate  of  home- 
stead  and  dower  interest  in  the  lands  disposed  of  by  the  will, 
the  rental  value  of  which  is  four  dollars  per  acre,  and  that 
it  is  therein  provided  that  the  interest  or  dividends  derived 
from  the  bank  stock  mentioned  should  be  paid  to  her.  But 
all  the  relief  prayed  is  "  that  defendants  may  be  required  by 
the  order  of  the  court  to  pay  to  her  the  income  or  dividends 
upon  the  bank  stock  immediately  after  the  same  shall  be 
declared  and  is  payable  by  the  banks,  and  also  one-third  of 
the  rental  value  of  said  lands  in  quarterly  installments." 
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The  answer  denies  that  complainant  has  an  absolute  and 
unqualified  estate  of  homestead  and  dower  interest  in  said 
lands  or  the  right  to  receive  all  the  dividends  upon  said  bank 
stock,  and  some  other  averments  of  the  bill  which  we  think 
immaterial,  but  admits  the  will  as  alleged  and  avers  that 
defendants  have  been  at  all  times  and  are  now  ready  and 
willing  to  carry  out  all  its  provisions  relating  to  complain- 
ant, but  have  been  unable  to  do  so  because  of  the  difference 
of  opinion  between  her  and  them  as  to  her  rights  under  said 
will.  It  admits  that  they  have  paid  her  only  about  $900, 
but  avers  that  they  would  pay  her  more  if  it  were  necessary 
for  her  maintenance  and  support  and  she  would  receive  it, 
and  that  at  one  time  they  offered  to  pay  her  the  further  sum 
of  $300,  which  she  refused  to  accept  unless  all  the  dividends 
then  collected  on  the  bank  stock  were  paid  to  her.  And  it 
charges  that  she  has  received  and  appropriated  to  her  own 
use  a  considerable  amount  of  money  and  personal  property 
of  the  estate  specified  for  which  she  ought  to  account  before 
claiming  further  payments. 

A  replication  was  filed,  a  reference  to  the  master  ordered, 
proofs  taken  and  reported,  and  a  form  of  decree  entered, 
which  finds  that  the  testator  died  October  3,  1890;  that  his 
will  was  probated;  that  appallee  is  his  widow,  and  that  appel- 
lants are  executors  of  said  will;  that  appellee  was  to  be  paid 
a  generous  and  liberal  maintenance  and  support;  that  in 
case  appellants  and  api^ellee  could  not  mutually  agree  upon 
the  amounts  to  be  paid,  then  it  was  appellee's  privilege  and 
rfippellants'  duty  to  make  application  to  the  Circuit  Court 
to  adjust  amount,  and  that  there  is  a  difference  between 
them  as  to  such  amount;  that  the  value  of  the  testator's 
estate  is  about  $150,000;  that  appellee  is  now  and  has  been 
since  the  testator's  death  in  possession  of  the  testator's  late 
homestead,  together  with  the  buildings  and  about  forty-five 
acres  of  land,  and  has  received  the  rents,  issues  and  profits 
thereof,  and  that  the  annual  rental  value  of  said  homestead 
is  $300. 

The  court  ordered  that  appellants,  as  such  executors,  shall 
pay  to  appellee  during  the  time  she  has  occupied  and  shall 


166  Appellate  Courts  of  Illinois 

Vol.  52.]  McLean  v.  Thomas. 

-  -  — — 

continne  to  occupy  the  dwelling  house,  buildings  and  forty- 
ft  ve  acres  of  land,  the  sum  of  $1,700  per  annum  for  her  main- 
tenance and  support,  and  that  appellants  shall  be  credited 
with  any  payment  or  payments  which  they  may  have  hereto- 
fore made  to  appellee  for  her  maintenance  and  support  under 
said  will,  said  allowance  to  commence  October  3, 1890. 
For  the  year  1893  and  thereafterward  said  sum  of  $1,700 
shall  be  paid  in  semi-annual  payments  of  $850,  on  the  3d 
day  of  January  and  July  in  each  year.  If  the  appellee  shall 
abandon  or  surrender  up  the  possession  of  said  dwelling 
house,  buildings  and  forty-five  acres  of  land,  and  cease  to 
occupy  the  same,  appellants  shall  from  the  time  such  posses- 
sion shall  be  delivered  up  pay  to  appellee  $2,000  in  semi- 
annual installments  of  $1,000,  at  the  dates  aforesaid. 

The  court  further  orders  that  a  solicitor's  fee  of  $250  be 
paid  by  appellants  out  of  said  estate  to  Amos  Miller,  appel- 
lee's solicitor. 

The  court  holds  that  it  has  no  jurisdiction  to  determine 
whether  or  not  appellee  has  homestead  or  dower  in  the  tes- 
tator's estate  or  whether  or  not  appellee  has  taken  and  con- 
verted to  her  own  use  moneys  and  property  belonging  to 
said  estate,  or  to  determine  the  amount  of  money,  if  any, 
which  appellants  have  paid  appellee  for  her  maintenance 
and  support,  and  therefore  declines  to  hear  aud  determine 
said  matters. 

From  this  decree  the  defendants  appealed. 

We  think  the  assignment  for  error  that  the  court  below 
refuse<l  to  decree  that  appellee  did  not  have  a  homestead 
and  dower  interest  in  the  lands,  and  to  settle  the  account 
charged  in  the  answer  for  money  and  personal  property  of 
the  estate  received  and  appropriated  by  her,  involves  the 
controlling  question  in  the  case,  namely,  the  extent  to  which 
it  could  properly  inquire  and  act  under  the  pleadings. 

There  is  no  claim  that  it  could  have  set  off  a  homestead  or 
assigned  dower,  even  if  her  claim  of  right  thereto  had  been 
admitted  by  the  answer.  The  bill  did  not  seek  it.  The 
proper  parties  were  not  before  the  court.  It  certainly  was 
not  a  bill  for  an  accounting,  and  there  was  no  cross-bill. 
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Counsel  for  appellants  also  concede  that  it  did  not  ask  for 
any  construction  of  the  will,  and  say  that  none  was  neces- 
sary.   That  proposition  has  our  full  concurrence. 

As  we  understand  it  the  object  was  simply  and  solely  to  get 
an  impediment  to  the  execution  of  a  direct  and  express  trust 
removed  and  a  decree  thereupon  for  its  execution.  Com- 
plainant was  the  cestui  que  trust  and  defendants  the  trustees. 
The  trust  is  stated  in  the  bill  and  created  by  the  will  of  her 
deceased  husband  therein  set  forth.  As  thus  shown  it  is 
simply  to  pay  to  her  out  of  a  certain  fund,  for  her  support 
and  maintenance,  certain  sums  and  at  certain  times,  to  be 
determined  by  their  mutual  agreement,  or,  in  case  of  their 
inability  to  agree,  by  the  Circuit  Court  of  Montgomery 
County,  It  is  thus  further  shown  that  the  amount  to  be  so 
paid  was  to  be  sufficient  for  her  liberal  and  generous  support, 
considering  the  value  of  his  estate  and  the  fact  that  she  had 
greatly  contributed  toward  its  accumulation,  and  that  the 
questions  of  amount  and  times  of  payment  were  to  be  deter- 
mined and  the  first  paynient  made  not  longer  than  ninety 
days  after  his  death.  The  bill  is  filed  against  them  not  in 
their  general  character  or  with  reference  to  their  other 
powers  as  executors  of  said  will,  but  only  as  trustees  of  the 
particular  fund  and  for  the  particular  purpose  in  that  behalf 
therein  stated.  The  fund  consisted  of  $19,500, 'invested  in 
the  stock  of  two  certain  banks.  The  amount  of  dividends 
thereon  is  not  stated. 

It  is  averred  that  the  parties  have  been  and  are  unable  to 
agree  upon  the  amount  to  be  paid  to  her  and  the  times  of 
payment,  by  reason  whereof  the  trust  is  not  executed,  and 
can  not  be  until  that  impediment  is  removed  by  the  adjust- 
ment, by  the  court,  of  the  differences  between  them  and  its 
determination  of  those  questions,  according  to  the  will 
creating  the  trust,  in  such  case  made  and  provided. 

It  is  not  charged,  nor  was  it  necessary  to  charge,  that  in 
differing  from  her  upon  the  questions  stated,  the  defendants 
acted  fraijdttlently,  dishonestly,  or  without  right  on  their  part 
so  to  do,  but  only  that  they  have  in  fact  differed,  and  that 
by  reason  thereof  complainant,  except  to  the  extent  of  $000, 
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has  failed  and  is  failing  to  receive  the  benefit  of  the  trust  so 
created  in  her  favor  and  to  which  she  is  in  equity  entitled- 

The  emergency  and  condition  upon  which,  according  to 
the  terms  of  the  instrument  creating  the  trust,  the  court  was 
to  intervene  and  determine  those  questions,  are  thus  alleged 
to  have  happened;  and  the  prayer,  in  substance,  is  that  the 
court  do  intervene  and  determine  them,  and  thereupon  order 
that  the  defendants  pay  her  accordingly.  This,  in  our 
opinion,  is  all  that  is  ess3ntial  or  material  in  the  bill.  The 
statement  of  her  interest  in  the  land,  as  well  as  in  the  trust  * 
fund,  as  complainant  understands  it,  and  the  prayer  that 
upon  that  basis  her  allowance  may  bo  fixed,  do  not  change 
the  questions  or  the  case  for  the  consideration  of  the  court. 
She  did  not  ask  for  a  homestead,  or  dower,  or  for  rent,  as 
rent,  but  for  money  for  her  maintenance  and  support,  to  bo 
paid  in  amounts  and  at  times  to  be  determined  by  the  court; 
and  that  was  to  be  the  extent  and  limit  of  the  court's  deter- 
mination, as  fixed  by  the  trust. 

The  answer  admits  all  the  material  averments  of  the  bill, 
their  character,  and  capacity  of  defendants  as  trustees,  the 
terms  of  the  trust,  the  failure  of  its  execution  and  the  reason 
thereof,  and  the  right  of  complainant  as  cestui  que  trust  to 
an  allowance  out  of  the  trust  fund,  of  money  for  her  main- 
te.:ance  and  support  in  the  style  indicated,  to  be  paid  to  her 
by  them  in  amounts  and  at  times  to  be  determined  as  allege<l 
in  the  bill.  Their  denial  of  her  claim  of  homestead  and 
dower  in  the  lands  and  of  right  to  all  the  dividends  on  the 
bank  stock  which  constitutes  the  trust  fund  forms  no  issue 
in  the  case  made  by  the  bill.  Their  consideration  is  unnec- 
essary for  any  purpose  contemplated  by  it.  That  purpose 
was  simply  to  ascertain  and  fix  the  amount  of  money  to  be 
allowed  for  her  support  and  the  times  of  payment. 

In  so  doing  the  court  was  expressly  directed  by  the  terms 
of  the  trust  to  take  4nto  consideration  the  value  of  the  tes- 
tator's  estate  and  her  meritorious  agency  in  its  acquisition, 
and  his  declared  intention  that  the  allowance  should  be 
amply  generous,  and  liberal  for  the  purpose  indicated.  It 
was.  necessary  to  consider  her  age,  health,  social  position, 
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habits  and  tastes,  and  the  probable  effect  of  the  change  in 
her  mode  of  living  in  consequence  of  her  being  then  a 
widow  and  living  alone.  The  court  had  all  the  information 
on  these  points  that  the  parties  saw  fit  to  furnish.  It  was 
also  proper  to  consider  the  fact  that  ever  since  the  death 
of  her  husband  she  had  been  and  then  was  occupy- 
ing their  homestead  without  charge  for  rent,  because 
from  such  occupancy  she  had  been  and  then  was  deriving 
some  means  of  support  and  would,  of  course  require  so  much 
less  for  her  allowance  out  of  the  trust  fund  for  that  puiTJOse 
while  she  so  occupied  it.  But  we  fail  to  perceive  how  its 
determination  could  be  affected  by  the  question  of  her  claim 
of  right  to  homestead  and  dower  and  all  the  dividends  upon 
the  bank  stock,  unless  she  was  actually  receiving,  under  such 
claim,  some  such  means.  Under  the  circumstances,  and 
since  she  was  not  receiving  any  thereunder,  we  think  the 
court  rightly  refused  to  consider  questions  that  may  or  may 
not  hereafter  arise  between  her  and  the  devisees  upon  sucli 
claim.  Should  she  succeed  in  any  attempt  to  enforce  it  and 
so  acquire  additional  means  of  support,  the  changed  con- 
ditions can  be  fully  met  by  an  application  for  a  change  in 
the  order  of  allowance  out  of  the  trust  fund. 

We  are  of  opinion  that  the  amount  allowed  was  fully 
warranted  by  the  evidence,  and  that  the  solicitor's  fee  might 
well  be  -regarded  as  a  part  of  such  allowance  and  made 
under  the  will,  rather  than  in  the  light  of  any  technical  rule 
of  law.  The  court  intended  that  the  amount  to  be  paid  to 
her  was  not  to  be  diminished  by  expenses  already  incurred  to 
procure  its  determination.  But  appellants  were  alike  active 
in  procuring  it.  All  the  parties  were  seeking  it,  and  it  was 
for  the  benefit  of  all  alike.  The  necessity  for  it  arose  under 
the  provisions  of  the  will,  without  any  wrong  on  either 
side.  The  testator  might  have  prevented  it  and  the  case 
bears  some  analogy  to  one  brought  for  construction  of  a 
will.  In  such  case  the  expenses,  including  solicitor's  fees, 
are  generally  borne  by  the  estate.  Missionary  Society  v. 
Mead,  131  111.  375.  Perceivinff  no  substantial  error  in  the 
record,  the  decree  will  be  affirmed. 


■  • 
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Jennie  McPherson  and  Charles  McPherson  t.  Richard 
H.  Wood^  Administrator  of  Alletta  Thompson. 

\  1.  Coram  Nobis— irrif  o/,  AbolisJied— Remedy  by  Motion,^  The  writ 
of  coram  nobis  was  employed  only  to  supply  or  rectify  a  mistake  of  fact 
in  a  decree  or  judgment  not  put  in  issue  or  passed  upon  by  t^e  court. 
The  writ  was  abolished  by  Sec.  67,  Chap.  110  R  S.,  which  provides  that 
such  mistake  may  be  corrected  by  motion  in  the  court,  wherein  the  judg- 
ment or  decree  was  entered.  The  motion  is  therefore  only  effectual  to 
reach  such  mistakes  of  fact  as  might  have  been  connected  by  the  writ, 
coram  nobis,  before  it  w*as  abolished. 

2.  Death— 0/Ptotnhy,  Pending  5ttt7.— The  death  of  a  plaintiff  or 
complainant  must  be  taken  advantage  of  by  a  plea  in  abatement,  other- 
wise the  judgment  or  decree  will  be  binding  upon  the  adverse  party. 

8.  Master  in  Chancery— Fai/urc  to  Report  Sale. — The  failure  of  a 
master  to  report  a  sale  to  the  court,  is  not  of  itself  reason  sufficient  to 
warrant  the  court  in  setting  aside  the  sale. 

4.  Master  in  Chancery.— i>tt^y  to  Report. —The  master  in  chancery 
is  a  public  officer,  an  agent  of  the  court,  engaged  in  discharging  an  offi- 
cial duty.  He  is  required  to  make  his  report  of  sales  to  the  court  and 
either  party  to  the  proceeding  can  compel  the  performance  of  such  duty 
at  any  time. 

5.  Master  in  Chancery.— itea«cm«  for  Filing  Duplicate  Certificate^ 
— The  statutory  requirement  that  a  master  shall  file  a  duplicate  certifi- 
cate of  purchase  in  the  office  of  the  recorder  to  be  spread  upon  the  pub- 
lic records,  is  not  for  the  purpose  of  notifying  the  parties  to  the  foreclos- 
sure  proceeding  that  the  master  has  executed  the  decree,  but  to  notify 
persons  who,  as  judgment  creditors  or  subsequent  purchasers,  or  other- 
wise, are  interested  in  but  not  connectdd  with  the  proceedings  as  parties. 

MfBiorandnm. — Mortgage  foreclosure.  Appeal  from  the  Circuit 
Court  of  Macoupin  County;  the  Hon.  Jacob  Fouke,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1893,  and  affirmed.  Opinion  filed 
December  12,  1898. 

Statement  of  the  Case. 

At  its  June  term,  1891,  tho  Macoupin  Circuit  Court  ren- 
dered a  decree  in  foreclosure  in  the  case  of  Alletta  Thomp- 
son V.  Charles  McPherson  et  al.,  with  an  order  that  the 
master,  after  giving  notice  thereof,  as  specified  in  the 
decree,  should  make  public  sale  of  the  mortgaged  premises, 
subject  to  redemption.  Under  tho  decree,  the  master  ex- 
posed the  lands  to  sale  on  the  13th  day  of  June,  1891,  and 


Third  District— May  Term,  1893.  171 

P  ■     ■        ■  ^^^^,^,^^^^,^       ■■■■■■I  ■■  I  I, 

McPheraon  v.  Wood- 

then  struck  off  and  sold  the  same  to  Richard  F.  Wood,  the 
appellee,  the  highest  bidder  therefor.  The  master,  having 
information  that  the  complainant  in  the  decree  had  died 
refused  to  deliver  a  certificate  of  such  purchase  to  "Wood,  or 
to  file  a  duplicate  thereof  in  the  office  of  the  recorder  of 
the  county,  until  there  should  be  delivered  to  him  a  receipt 
for  the  decree  debt  and  interest  from  the  executor  or  ad- 
ministrator of  the  complainant.  On  the  3  9th  day  of  Novem- 
ber, 1892,  the  master  filed,  in  the  County  Court,  a  report 
that  he  had  made  sale  of  the  premises  in  accordance  with 
the  requirements  and  dii-ections  of  the  decree,  but  had  with- 
held, and  still  withheld  the  certificate  of  purchase,  awaiting 
proper  receipts  for  the  decree  debt  and  costs,  and  further 
informed  the  court  that  certain  parties  assuming  to  repre- 
sent the  deceased  complainant,  had  tendered  receipts  there- 
for, but  that,  on  account  of  the  objections  of  counsel  for 
the  appellants  herein,  he  had  declined  to  act  in  the  matter, 
except  upon  the  order  of  the  court  as  to  his  duty  in  the 
premises. 

The  appellee,  the  purchaser  at  the  master's  sale,  appeared, 
advised  the  court  that  he  had  been  duly  appointed  adminis- 
trator of  the  complainant,  and  entered  his  motion  that  the 
purchase  by  him  of  the  land  at  the  master's  sale  be  aj> 
proved,  and,  upon  the  execution  of  proper  receipt  by  him  as 
administrator,  that  the  master  be  ordered  to  execute  and 
deliver  to  him  a  master's  deed  for  the  premises.  The  appel- 
lants resisted  this  application  of  the  appellee  and  filed  their 
motion,  as  follows : 

The  defendants  move  the  court,  coram  nobis,  to  vacate 
the  decree  and  set  aside  the  sale  made  thereunder  heretofore 
granted  and  entered  in  this  court  for  the  reasons  following: 

First.    Because  said  decree  contains  error  of  fact. 

Second.  Because  the  complainant,  Alletta  Thompson, 
died  long  before  the  entering  of  this  decree  and  was  not  in 
lacing  at  the  time  of  the  hearing  in  said  cause  and  the 
making  of  said  decree. 

Third.     Because  there  was  no  proper  notice  of  said  sale. 

Fourth.    Because  there  was  no  certificate  of  said  pre- 
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tended  sale  filed  in  the  clerk's  offlce  of  said  court  within  ten 
days,  or  at  any  other  time,  as  required  by  law. 

Fifth.  Because,  the  complainant  being  dead,  and  there 
was  no  administration  on  her  estate,  there  was  no  person  to 
whom  the  defendant  could  have  paid  the  amount  found  due 
the  complainant  by  said  decree  before  said  pretended  sale. 

I3y  A.  N.  Yancey,  defendant's  solicitor. 

After  a  hearing  the  court  entered  a  decree  ordering  the 
master  to  deliver  to  the  said  Wood,  the  appellee,  a  certifi- 
cate of  purchase  upon  the  delivery  of  a  proper  receipt  from 
the  administration  of  the  complainant,  and  further  ordered 
the  master  upon  presentation  of  such  certificate  to  him  to 
execute  a  deed  for  the  premises  to  the  appellee.  This  is  an 
appeal  from  this  order  or  decree. 

A.  N.  Yancey,  attorney  for  apj>ellants. 

E.  TV.  Hayes  and  Rinaker  &  Rinaker,  attorneys  for  ap- 
pellee. 

Mr.  Justice  Boogs  delivered  the  opinion  of  the  Court. 

The  writ  of  coram  nobis  was  employed  only  to  supply  or 
rectify  a  mistake  of  fact  in  a  decree  or  judgment  not  put  in 
issue  or  passed  upon  by  the  court.  The  writ  was  abolished 
by  Sec.  67,  Chap.  110,  R.  S.,  which  provides  that  such  mis- 
take of  fact  may  be  corrected  by  motion  in  the  court,  wherein 
the  judgment  or  decree  was  entered.  The  motion  is  there- 
fore only  effectual  to  reach  such  mistakes  of  fact  as  might 
have  been  corrected  by  the  writ,  coram  nohisj  before  it  was 
abolished. 

In  rendering  the  decree  of  foreclosure,  the  court  necessarily 
passed  upon  and  determined  the  amount  due  to  the  com- 
plainant upon  the  original  indebtedness,  and  for  attorneys' 
fees,  under  the  provisions  of  the  mortgage,  and  also  neces- 
sarily determined  that  the  execution  of  the  morte:age  cre- 
ated a  lien  upon  the  mortgaged  premises,  which,  of  course, 
included  the  power  and  right  of  the  mortgagor  to  execute 
the  instrument.     Therefore  the  motion  cm^am  nolis  did  not 
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Operate  to  bring  such  questions  of  fact  again  before  the 
court. 

Of  all  the  facts  sought  to  be  pressed  upon  the  attention 
of  the  court  upon  the  hearing,  the  motion  coram  nobis  had 
efficacy  to  bring  before  the  court  only  one  question,  whether 
Alletta  Thompson,  the  complainant  in  the  decree,  Was  living 
when  the  decree  was  rendered,  and  to  authorize  the  court  to 
consider  and  determine  the  effect  of  the  decree  if  it  should 
appear  that  she  was  not  living  when  it  was  rendered.  It  is 
well  settled  that  the  death  of  a  plaintitf  or  complainant 
must  be  taken  advantage  of  by  a  plea  in  abatement,  other- 
wise the  judgment  or  decree  will  be  binding  upon  the  ad- 
verse party.  Life  Association  v.  Fassett,  102  111.  315.  The 
ruling  of  the  court  upon  the  motion  as  amotion  coram  nobisj 
was  therefore  well  advised  and  correct. 

The  decree  of  foreclosure  and  order  of  sale  was  a  final  de- 
cree and  became  conclusive  upon  the  defendants,  as  it  was 
not  appealed  from.    Myers  et  al.  v.  Manny,  63  Illinois  211. 

Hence,  we  cannot  consider  whether  errors  intervened  in 
the  proceeding  antedating  the  decree  or  in  the  action  of 
court  in  rendering  the  decree.  It  only  remains  to  determine 
as  to  the  propriety  and  correctness  of  the  ruling  of  the  court 
upon  the  matters  set  forth  in  the  motion  of  the  purchaser, 
Wood.  The  failure  of  the  master  to  report  the  sale  of  the 
court  was  not  of  itself  reason  sufficient  to  warrant  the  court 
in  setting  aside  the  sale.    Moore  v.  Titman,  63  111.  358. 

The  remaining  contention  is  that  as  the  master  failed  to 
report  the  sale  until  after  the  time  allowed  by  law  to  the 
appellant  in  which  to  redeem  from  the  sale  had  expired,  the 
order  of  the  court  directing  the  delivery  of  the  certificate  to 
the  api)ellee  (the  purchaser)  and  that  the  master  execute  a 
deed  to  such  purchaser  upon  presentation  of  the  certificate  and 
demand  therefor,  had  the  effect  to  deprive  the  appellants  of 
all  right  and  opportunity  to  make  redemption.  We  do  not 
see  the  force  of  this  insistance.  The  appellants  were  parties 
defendant  to  the  decree  of  foreclosure.  It  is  to  be  presumed 
that  they  knew  that  the  land  was  to  be  sold  by  the  master. 
Public  notice  as  required  by  the  decree  was  given  of  the 
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time  and  place  of  the  sale.  The  master  was  a  public  officer, 
an  agent  of  the  court  engaged  in  discharging  an  official  duty, 
lie  ought  to  have  made  report  to  the  court,  and  either  party 
to  the  proceeding  could  have  compelled  the  performance  of 
such  duty  at  any  time. 

It  does  not  appear  that  the  appellants  were,  in  fact,  igno- 
rant of  the  fact  that  the  land  had  been  exposed  to  sale  by 
the  master,  nor  does  it  appear  that  they  sought  information 
as  to  such  sale,  or  as  to  the  acts  of  the  master  under  the 
decree.  Inquiry  of  the  master  would,  no  doubt,  have  fully 
advised  them,  or  the  aid  of  the  court  might  have  been 
invoked  to  that  end.  Under  such  circumstances,  it  is  to  be 
presumed  that  they  were  cognizant  of  the  sale,  and  of  all 
that  publicly  transpired  there.  The  lands  were  then  and 
there  publicly  struck  off  and  sold  to  the  appellee.  Wood. 
The  statutory  requirement  that  the  master  shall  file  a  dupli- 
cate certificate  of  purchase  in  the  office  of  the  recorder  to 
be  spread  upon  the  public  records,  is  not  for  the  purpose  of 
notifying  the  parties  to  the  foreclosure  proceeding  that  the 
master  has  executed  the  decree,  but  the  design  is  to  notify 
persons  Avho,  as  judgment  creditors,  or  subsequent  purchas- 
ers, or  otherwise,  are  interested  in,  but  not  connected  with 
the  proceeding  as  parties.  A  failure  to  comply  with  the 
statute  can  not,  therefore  be  seized  upon  by  a  defendant  to 
the  decree  as  grounds  of  objection  to  the  sale. 

It  is  urged  that  it  was  error  for  the  court  to  direct  the 
master  to  deliver  the  certificate  to  the  purchaser  without 
first  approving  the  sale.  It  is  true  that  the  order  or  decree 
appealed  does  not,  in  express  words,  approve  or  confirm  the 
sale,  but  such  is  its  legal  effect. 

Believing  that  there  is  no  substantial  ground  of  objection 
to  the  order  appealed  from,  it  is  affirmed. 
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Lake  Erie  &  W.  B.  E.  Co.  t.  Jonathan  P/  Middlecoff, 

Charles  Bogardus^  B.  Blackstock^  Wm.  Wilson,  and         |i^s  '£ 

B.  Cruzen,  Partners  Doing  Business  as  the 

Paxton  Canning  Company,  Who  Sue  for 

Themselyes,  the  Ins.  Co.  of  N.  A.^ 

Continental  Ins.  Co.,  and  the 

Phcenix  Ins.  Co. 

1.  "RMLROAiys^ Appropriating  Streets — Duty  to  Keep  Same  Free  from 
Rubbish.^ — ^Where  a  street  is  so  occupied  by  the  main  track  and  switch 
of  a  railroad  company  as  to  practically  exclude  all  other  use,  it  ought  to 
keep  the  portion  so  appropriated  free  from  rubbish  and  dry  grass  that 
might  communicate  fire  to  adjoining  premises,  and  is  clearly  responsible 
for  negligence  in  that  behalf. 

2.  Railroads — Engines  Throicing  Sparks  in  Other  Places, — In  an 
action  against  a  railroad  company  for  causing  fire  by  sparks  from  an 
engine,  it  is  not  error  to  admit  evidence  that  the  same  engine  threw 
sparks  at  other  points  and  set  several  fires  along  the  route  before  reach- 
ing the  place  in  question. 

Hemorandum. — Case  for  burning  property.  Appeal  from  the  Circuit 
Court  of  Ford  County;  the  Hon.  Alfred  Sample,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1893,  and  affirmed.  Opinion 
filed  November  27, 1893. 

The  opinion  states  the  case. 

Cloud  &  Kerr  and  A.  E.  DeMange,  attorneys  for  appel- 
lant; W.  E.  Hackedorn,  general  attorney,  of  counsel. 

Appellees'  Brief,  Tho^la.8  Bates,  Cook  &  Moffett  and  J.  IT. 

MoFFEiT,  Attorneys. 

The  law  of  this  State  makes  it  the  imperative  duty  of  ap- 
pellant to  keep  its  right  of  way  free  and  clear  of  dry  grass, 
dead  weeds,  or  other  dangerous  combustible  matter.  11.  S., 
Chap.  114,  Sec.  63  (Starr  &  C). 

The  failure  to  do  so  is  negligence,  per  se.  C.  &  E.  I.  R. 
R.  V.  Goyette,  133  111.  21;  St.  L.,  A.  &  T.  E.  R.  Co.  v.  Hug- 
gins,  20  App.  639;  Northern  Pac.  R.  R.  Co.  v.  Lewis,  51 
Fed.  Rep.  658-665;  T.  H.  &  I.  R.  R.  Co.  v.  Yoelker,  129 
111.  540-553-555. 
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It  is  the  duty  of  the  court  to  so  instruct.  Chicago  &  E. 
R.  K  Co.  V.  Smith  (Mich.),  33  N.  E.  Eep.  17,  '93,  341. 

It  is  not  contributory  negligence  on  the  ])art  of  appellees 
to  permit  dry  grass,  etc.,  on  their  lands,  which  would  spre<'id 
fires,  negligently  set  by  appellant.  T.  H.  &  I.  R.  R.  Co.  v. 
Voelker,  supra. 

It  is  the  duty  of  the  railroad  company  to  exercise  greater 
care  and  precaution  in  the  ratio  the  risk  becomes  greater  by 
reason  of  the  presence  of  combustible  material.  Union 
Pac.  R.  R.  Co.  V.  Arthur,  26  Pac.  Rep.  1031;  Jacksonville  T. 
&  K.  W.  R.  R.  Co.  V.  P.  Land  Transp.  &  Mfg.  Co.,  9  So.  Rep. 
C31  (661);  Gulf  C.  &  S.  F.  Ry.  Co.  v.  McLean,  74  Tex.  640. 

Mr.  Justice  "Wall  delivered  the  opinion  of  the  Court. 

This  was  an  action  on  the  case  by  the  appellees  agsiinst 
the  appellant  to  recover  damages  for  burning  a  certain 
'*  canning  factory  "  building  with  the  machinery  and  appli- 
ances therein. 

The  venlict  was  for  the  plaintiffs,  and  the  damages  were 
assessed  at  $8,900.  A  motion  for  new  trial  was  overruled 
and  judgment  was  rendered  accordingly.  By  the  appeal  of 
the  railroad  company  the  record  is  brought  to  this  court. 
Many  reasons  are  urged  for  a  reversal  of  the  judgment. 
While  all  the  points  have  been  considered,  yet  it  is  not 
thought  necessary  to  discuss  them  all  specifically. 

The  matter  will  be  greatly  simplified  by  the  statement 
that  there  is  no  sufficient  reason  to  challenge  the  conclusion 
reached  by  the  jury  that  the  tire  was  caused  by  sparks  escap- 
ing  from  the  locomotive.  Indeed,  counsel  for  appellant 
seems  to  concede  this,  and  to  insist  that  the  only  real  issue 
in  the  case  was  ^'  whether  the  spark-arresting  appliance  on 
the  locomotive  was  all  that  the  law  required  and  was  prop- 
erly handled."  The  evidence  upon  the  point  as  to  the  spark 
arrester  need  not  be  set  forth  in  detail. 

Whatever  may  have  been  the  real  merits  of  the  appliance, 
it  was  a  fair  question  for  the  jury  whether  it  was  in  good 
order  and  properly  handled.  The  fact  that  the  locomotive 
had  besn  throwing  sparks  freely  for  some  distance  before 
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reaching  the  place  in  question  and  had  set  fire  to  several 
meadows,  that  it  was  being  propelled  at  a  rate  of  si>eed 
beyond  that  allowed  by  ordinance  and  that  such  speed  as 
was  shown  would  be  likely  to  produce  a  more  abundant  flow 
of  sparks,  were  circumstances  to  be  considered  by  the  jury. 

The  engineer,  Daniels,  said  the  engine  was  in  good  running 
order  as  far  as  he  knew  and  was  in  tolerably  good  repair, 
and  that  he  saw  nothing  out  of  order  the  last  time  he  looked 
into  it,  which  was  about  two  weeks  before  the  fire.  The 
witness  Sage  testifiec^that  he  examined  the  netting  two  days 
before  the  fire  and  several  days  after,  and  that  it  appeared 
to  be  in  good  order  both  times. 

Other  expert  witnesses  said  that  if  the  engine  threw 
sparks,  as  had  been  testified,  before  reaching  the  factory, 
they  could  not  say  it  was  in  proper  order.  The  plaintiffs, 
however,  insisted  that  the  fire  w^as  probably  communicated 
to  the  dry  grass  and  rubbish  near  the  track  on  the  right  of 
way,  so  called,  and  thence  to  the  premises  of  the  plaintiffs, 
and,  therefore,  that  there  was  negligence  upon  which  recov- 
ery might  be  predicated  in  suffering  this  inflammable  matter 
to  remain  so  near  the  track,  regardless  of  the  condition  of 
the  spark  arrester.  There  is  evidence  from  which  this  con- 
clusion might  well  be  drawn. 

But  the  defendant  insisted  below  and  now  insists  that  it 
was  under  no  legal  duty  to  keep  the  space  in  question  free 
from  combustible  matter. 

It  appears  at  the  point  in  question  the  main  track  was 
laid  along  a  public  street,  and  that  a  switch  track  extended 
therefrom  and  alongside  the  main  track  to  connect  with  the 
canning  factory.  The  street  was  so  occupied  by  the  main 
track  and  the  switch  as  to  practically  exclude  all  other  use 
at  this  point.  The  defendant  having  thus  appropriated  the 
street  to  its  own  use  ought  to  keep  the  portion  so  appro- 
priated free  from  rubbish  and  dry  grass  that  might  com- 
municate fire  to  adjoining  premises,  and  would  clearly  be 
responsible  for  negligence  in  that  behalf.  K.  &  H.  Ice  Co. 
v.  M.  &  N.  E.  R.,  53  N.  W.  Rep.  850. 

We  are  of  opinion  that  we  can  not  properly  interfere  with 
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the  verdict  upon  the  grounds  urged  by  the  appellant,  for  if 
it  can  be  reasonably  said  that  the  condition  of  the  spark 
arrester  and  the  conduct  of  the  engineer  were  all  the  law 
requires,  as  to  which  there  is  ample  room  for  serious  contest, 
still  there  is  evidence  to  show  negligence  in  allowing  the 
right  of  way,  if  it  may  be  so  termed,  to  become  foul  with 
dry  grass  and  dangerous  to  adjoining  property. 

Appellant  objects  to  the  damages  allowed  by  the  verdict 
and  to  various  items  of  testimonv  admitted  bv  the  court  to 
the  jury.  After  considering  all  thes^  and  without  taking 
time  to  state  them  in  detail,  we  may  say  we  find  no  error  of 
substance.  The  verdict  is  clearly  within  the  range  of  the 
proof  properly  bearing  upon  the  point.  It  was  for  the  jury 
to  make  the  most  satisfactory  estimate  in  their  power  in 
view  of  the  proof,  and  we  think  appellant  has  not  demon- 
strated that  the  conclusion  reached  in  this  resj>ect  is  so 
erroneous  as  to  justify  a  reversal. 

It  is  urged  the  court  erred  in  admitting  evidence  that  this 
engine  threw  sparks  at  other  points  and  set  several  fires 
along  the  route  before  reaching  the  canning  factory.  In 
this  there  was  no  error,  as  has  frequently  been  hold. 

It  is  urged  as  error  that  witnesses  were  allowed  to  desig- 
nate by  marks  on  a  plat  where  the  fire  originated,  or  where 
they  first  saw  it,  and  refused  to  permit  proof  that  a  dav  or 
two  before  boys  were  seen  making  bonfires  at  some  point 
not  very  far  distant  from  the  factory.  We  see  no  error  in 
these  rulings,  nor  in  others  of  which  complaint  is  made,  and 
which  need  not  be  more  specifically  stated. 

It  is  urged  that  there  was  a  fatal  variance  in  this,  that  the 
declaration  alleged  the  plaintiffs'  property  was  situated 
on  block  No.  46,  and  the  proof  showecl  that  a  part  of  the 
structure  extended  four  or  five  feet  bevond  the  block 
named.  The  first  count  did  so  state  the  location  of  the 
property;  other  counts  did  not.  The  defendant  stipulated 
by  an  admission  made  at  the  opening  of  the  trial  that  it 
owned  and  operated  the  railroad  in  question  and  that  the 
])roporty  of  plaintiffs  was  situated  on  block  46,  as  alleged. 
The  objection  is  untenable. 
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Yarious  objections  are  urged  as  to  the  rulings  of  the  court 
in  reference  to  the  instructions.  The  chief  matters  so  com- 
plained of  are  involved  in  the  points  already  noticed. 

It  is  suggested  that  by  the  11th  given  for  plaintiff,  the  jury 
were  authorized  to  allow  for  the  value  of  the  property  and 
for  the  damages  thereto.  The  instruction  appears  inaptly 
worded  and  probably  some  qualifying  term  was  inadvert- 
ently omitted,  but  we  think  the  jury  were  not  misled  by  it, 
esi3ecially  in  view  of  the  8th  and  9th,  given  for  defendant, 
and  in  view  of  the  verdict,  which  certainly  is  not  based  upon 
such  an  estimate  as  counsel  argue  this  instruction  would 
warrant. 

"We  think  it  not  necessary  to  follow  the  extended  criticism 
as  to  other  instructions.  After  having  carefully  read  the 
whole  series  as  given,  some  having  been  modified  by  the 
court,  we  find  nothing  of  which  the  appellant  can  make 
serious  complaint.  We  are  of  opinion  that  the  law  was 
announced  with  sufficient  favor  to  appellant. 

The  record  is  voluminous,  and  many  objections  were  raisod 
and  overruled  during  the  protracted  trial.  While  there  may 
be  some  technical  errors  in  these  rulings,  yet  we  think  there 
is  nothing  that  so  prejudiced  the  appellant  as  to  require 
another  trial.    The  judgment  will  therefore  be  affinned. 


Charles  Bogardus^  Francis  Meharry,  H.  H.  Atwood  and 

C.  H.  Yeomans^  v.  The  People  of  the  State  of 

Illinois^  for  use  of  the  County  of  Ford. 

1.  Sureties— On  Official  Bond— Measure  of  Liability.— The  sureties 
on  a  bond  can  not  be  held  for  the  malfeasance  of  the  principal  occurring 
during  a  ]|revious  term  of  office. 

Memorandnm. — Debt  on  official  bond.  Appeal  from  the  Circuit 
Court  of  Ford  County;  the  Hon.  Thomas  F.  Tipton,  Judpje,  presiding. 
Heard  in  this  court  at  the  May  term,  1893.  Reversed  and  remanded. 
Opinion  filed  December  8,  1893. 

The  opinion  states  the  case. 
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Alfred  Sample,  C,  H.  Tkomans,  E.  C.  Gray,  aad  J.  H. 
MoFFBTT,  attorneys  for  appellants. 

# 

Cook  &  Moffett,  attorneys  for  appellees. 

Per  Cdriaic. 

This  was  an  action  on  the  bond  of  Merton  Dunlap,  as 
county  clerk,  for  the  term  beginning  December  1,  1890. 

He  was  removed  from  office  May  5,  1892.  The  sureties 
on  this  bond  can  not  be  held  for  the  malfeasance  of  the  prin- 
cipal accruing  during  his  previous  term  of  office,  yet  we  find 
included  in  this  judgment  the  sum  of  $428.05  for  money 
improperly  drawn  by  him  prior  to  the  date  of  this  bond. 

At  least,  such  we  understand  to  be  the  true  meaning  and 
force  of  the  sixth  stipulation,  upon  which  the  claim  for  un- 
authorized orders,  issued  to  third  parties,  is  based.  Were 
the  first  clause  of  the  stipulation  to  be  considered  alone,  it 
would  be  clear  enough  that  the  money  was  obtained  by  the 
clerk  during  the  term  covered  by  this  bond;  but  the  final 
clause,  which  is  not  only  the  later,  but  the  more  specific 
statement,  is  conclusive  against  the  plaintiffs. 

It  is  urged  that  this  is  a  mere  clerical  mistake  and  that  it 
was  not  intended  that  the  stipulation  should  be  so  con- 
strued. Perhaps  it  is  so,  but  we  can  rely  upon  the  record 
only  as  we  find  it,  and  upon  the  suggestion  that  the  stipula- 
tion is  not  what  it  was  intended  to  be,  we  will  remand  the 
case  for  another  trial,  and  will  not  enter  judgment  here  for 
the  balance,  as  we  might  otherwise  do. 

Appellants  urge  that  the  orders,  No.  8125  and  8127, 
which  were  issued  to  Dunlap  without  specific  authority, 
were  authorized  by  the  general  resolutions  of  the  board,  in 
reference  to  the  payment  of  the  notes  of  the  county. 
These  orders  cover  more  than  the  amount  claimed  for 
unauthorized  orders  to  Dunlap,  and  it  should  also  be*observed 
that  the  general  resolutions  do  not  provide  for  orders  to  be 
issued  to  Dunlap.  Indeed  it  is  not  stated  who  were  the 
holders  of  the  notes,  and  so  it  is  not  apparent  to  whom  the 
orders  on  that  account  were  to  be  issued. 

It  is  insisted  by  counsel  for  appellee  that  the  testimony  of 


Third  Di|trict— May  Teem,  1893.        181 

McNeer  v.  Boone. 

Sims  makes  the  point  clear,  that  the  unauthorized  orders 
referred  to  in  the  third  and  fourth  stipulations  did  not 
include  these.  The  schedules  which  he  refers  to  as  having 
baen  prepared  by  him,  are  not  in  the  record,  nor  do  we  think 
it  is  competent  for  him  to  determine  what  was  authorized 
and  what  not.  As  an  expert  he  might  give  the  result  of  his 
examinations  upon  a  certain  theory  or  hypothesis,  but  so  far 
as  he  assumes  to  determine  whether  the  resolutions  of  the 
board  were  authority  for  the  clerk's  action  in  a  particular 
instance,  his  evidence  was  incompetent,  and  being  objected  to, 
Avas  presumably  disregarded  by  the  court.  We  do  not 
decide  whether  as  to  these  two  orders  the  position  of  appel- 
lants is  well  taken,  because  we  must  reverse  the  case  for  the 
reason  the  judgment  includes  the  item  of  $428.05,  and 
because,  as  we  suppose,  whatever  difficulty  there  is  as  to 
these  matters  can  be  obviated  when  the  case  is  again  tried. 
The  judgment  w^ill  be  reversed  and  the  cause  remanded. 


Talentine  C.  McNeer  t.  Charles  Boone.  53  isi, 

1.  YKSCFS—What  an  Oumer  of  Stock  May  Rely  Upon, — An  owner  of 
stock  has  no  legal  right  to  rely  upon  the  sufficiency  of  the  fence  of 
axiother  to  restrain  his  stock,  unless  i);  is  a  partition  fence,  the  defective 
portion  of  which  has  been  assigned  to  such  person  to  maintain. 

2.  Animaus — Oimer  Bound  to  Restrain  at  Common  Law. — It  is  the 
duty  of  the  owner  of  stock,  under  the  common  law  rule,  to  keep  it  on  his 
own  premises.  When  it  escapes  to  the  premises  of  another,  it  is  a  tres- 
passer, and  the  owner  of  such  premises  is  under  no  obligation  to  keep 
wells  thereon  and  such  places  covered  to  secure  its  safety. 

Memorandam. — Case;  judgment  on  demurrer  to  declaration.  Error 
to  the  Circuit  Court  of  Douglas  County;  the  Hon.  Edmund  P.  Vail, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1893,  and 
aiBrmed. 

The  opinion  states  the  case. 

EcEHABT  &  Moore,  attorneys  for  plaintiff  in  error. 

J.  M.  Newman,  attorney  for  defendant  in  error. 
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Mb.  Presiding  Justice  Boogs  delivered  the  opinion  of 
THE  Court. 

A  demurrer  was  sustained  to  the  declaration  in  this,  an 
action  on  the  case  brousrht  bv  McXeer  ao^ainst  Boone.  The 
correctness  of  the  ruling  of  the  Circuit  Court  in  this  respect 
is  the  only  question  here  presented. 

The  declaration  alleged  that  McNeer  was  the  owner  of  a 
colt  which  was  being  pistured  by  James  Smith.  That 
Boone  had  possession  of  a  pasture  adjoining  that  of  Smith, 
in  which  he  (Boone)  had  a  herd  of  cattle.  That  the  pasture 
fields  were  divided  by  a  "  good  and  sufficient  fence,"  and 
that  Boone's  cattle  broke  down  the  fence,  so  that  the  colt 
passed  through  it  into  Boone's  pasture,  and  strayed  to  and 
fell  into  a  well  in  that  pasture,  and  was  killed  by  reason  of 
the  failure  of  Boone  to  properly  cover  the  mouth  of  the 
well. 

It  is  not  averred  that  the  fence  was  a  partition  fence 
either  by  agreement  or  under  the  statute.  Construing  the 
pleading  most  strongly  against  the  pleader  it  is  to  be  pre- 
sumed that  it  was  not  a  partition  fence.  It  is  consistent 
with  the  declaration  that  it  may  have  been  wholly  the  fence 
of  the  defendant. 

That  being  true,  the  plaintiff  had  no  right  to  rely  upon 
it  as  a  means  of  securing  the  colt  within  Smith's  pasture. 
His  duty  was  to  keep  the  colt  upon  his  own  premises,  and 
he  had  no  legal  reason  to  rely  upon  the  sufficiency  of  the 
fence  of  another  to  restrain  his  colt,  unless  it  was  a  partition 
fence,  the  defective  portion  of  which  had  been  assigned  to 
such  other  person  to  maintain.  McCormaok  v.  Tate,  20  IlL 
331;  McBride  v.  Lynn,  55  111.  411. 

It  is  urged  that  Boone  was  required  to  keep  his  cattle 
within  his  own  inclosure,  and  that  he  was,  by  the  common 
law  rule  in  force  in  Douglas  county,  answerable  for  the  tres- 
passes of  his  stock. 

True,  but  there  is  no  averment  that  his  cattle  tresjiassed 
upon  or  damaged  the  property  of  the  plaintiff.  At  most  it 
only  amounts  to  a  charge  that  defendant's  cattle  broke  down 
the  defendant's  fence,  so  that  the  colt  of  the  plaintiff  escapetl 
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from  Smith's  pasture  and  was  killed.  If  the  fence  did  not 
belong  to  Smith  or  the  plaintiff,  and  was  not  a  partition 
fence,  what  reason  has  the  plaintiff  to  complain  that  it  was 
not  maintained  ?  The  declaration  fails  to  show  that  the 
plaintiff,  or  Smith,  his  representative,  had  any  legal  right  to 
rely  upon  the  fence  as  a  means  of  keeping  the  colt  in  the  pas- 
ture of  Smith.  Their  duty  was,  under  the  common  law  rule, 
to  keep  the  colt  on  their  premises.  When  it  escaped  to  the 
premises  of  the  defendant  it  was  a  trespasser,  and  the  de- 
fendant was  under  no  obligation  to  keep  the  mouth  of  the 
well  covered  to  secure  its  safety. , 

The  judgment  must  be  and  is  affirmed. 


W.  Scott  Barry  t.  The  Goffeen  Coal  &  Copper  Co.       ,  52     if 

105      241, 

»  1  

1.  Corporations — Compensation  of  Officers, — An  officer  of  a  corpo- 
ration can  not  recover  for  services  rendered  upon  an  implied  contract. 

Memorandnm. — Assumpsit.  Appeal  from  the  Circuit  Court  of  IVIont- 
gomery  County;  the  Hon.  Jacob  Fouke,  Judpre,  presiding.  Heard  in 
this  court  at  the  May  term,  1898,  and  affirmed.  Opinion  filetl  Octuber  28, 
1893. 

The  opinion  states  the  case. 

Appellant's  Brief,  Amos   Miller    and  TV.   A.   IIowetTj 

Attorneys. 

An  officer  may  recover  on  a  qnanUim  meruit  compensa- 
tion for  services  beyond  the  duties  of  his  office.  Beach  on 
Private  Corporations,  343,  355,  356  and  391;  Edwards  v. 
Fargo  &  Co.  S.  Ky.  Co.  (Dak.),  32  N.  W.  Eep.  100; 
Cheeney  v.  L.  B.  &  M.  R.  W.  Co.,  68  111.  670  and  cases 
cited;  E.  E.  I.  &  St.  L.  E.  E.  Co.  v.  Sa^^e,  65  111.  332;  Hall 
V.  The  O.  &  M.  E.  E.  Co.,  28  Vt.  401;  Ten  Eyck  v.  P.  O.  & 
P.  E.  Co.  (Mich.),  41  N.  W.  Eep.  905;  New  Orleans,  B.  E. 
&  Packet  Co.  v.  Brown,  36  La.  An.  138. 

Lane  &  Coopee,  attorneys  for  appellee. 
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Mr.  Justice  Pli£asa.nts  delivebbd  the  opinion  of  tub 
Court. 

This  was  an  action  of  assampsit  brought  by  appellant  to 
recover  quantum  meruit  for  services  rendered  while  he  was 
the  president  and  a  director  of  the  company,  but  claimed  to 
have  been  out  of  the  scope  of  his  duties,  as  prescribed  by  the 
by-laws  or  pertaining  to  his  office,  and  two  small  items, 
$14,  paid  for  his  traveling  expenses,  and  $6  for  one  hundred 
props  furnished.  Non-assumpsit  was  the  only  plea.  By 
agreement  the  case  was  heard  by  the  court  without  a  jury. 
No  propositions  of  law  were  submitted  to  be  held.  Finding 
and  ju(lgment  for  the  defendant.  Plaintiff,  having  made 
the  usual  motions,  which  were  overruled,  and  exceptions 
taken,  appealed  from  that  judgment. 

The  claim  for  services  was  for  twenty  months  at  $60  per 
month,  and  of  its  disallowance  the  only  complaint  made  is 
that  it  was  against  the  evidence.  That  evidence,  in  brief, 
is  that  in  the  early  part  of  February,  1889,  when  the  shaft 
had  been  sunk  and  the  coal  reached,  at  a  meeting  of  the  di- 
rectors,  where  they  were  talking  of  the  kind  of  machinery, 
head-gear,  etc.,  they  would  have  to  equip  the  mine,  but  had 
come  to  no  definite  conclusion  in  relation  to  it,  Mr.  Coffeen, 
one  of  the  members,  said :  "  I  propose  that  we  turn  this  mat-, 
ter  over  to  Scott  Barry,  and  let  him  go  ahead  and  equip  the 
mine,  get  the  machinery,  build  the  head-gear  to  suit  him- 
self, and  go  on  and  equip  it,  and  whatever  he  does  in  this 
matter  will  be  satisfactory  to  us,"  to  which  no  objection 
was  made.  Nothing  was  then  said  about  compensation  to 
him,  nor  was  any  record  made  of  the  action  thus  taken,  nor 
any  other  special  authority  in  relation  to  it  given  to  him. 
He  went  on  and  contracted  for  the  machinery,  brick,  lumber 
and  other  material  required,  and  superintended  the  work  of 
construction  and  equipment. 

His  authority  to  bind  the  company  for  machinery  and 
material  furnished  and  labor  performed  by  third  parties  for 
and  in  such  work  is  not  questioned.  But  did  he  thereby 
acquire,  as  against  it,  a  legal  right  to  compensation  for  his 
own  services?    The  by-laws  did  not  prescribe  his  duties 
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particularly.  Its  provision  was :  "  He  shall  have  a  general 
supervision  of  the  business  and  affairs  of  the  company." 
The  power  thus  conferred  imposed  the  duty  to  exercise  it, 
so  far  as  the  interest  of  the 'company  required.  The  equip- 
ment of  the  mine  was  clearly  among  the  business  affairs  of 
the  company.  It  was  to  be  provided  for  and  accomplished 
by  the  board  of  directors  as  a  body,  or  through  a  committee 
or  member  of  the  board,  or  such  special  agency  as  they 
might  see  fit  to  employ.  It  involved  the  expenditure  of  a 
large  amount  of  money  of  the  company,  as  to  which  they 
were  trustees  and  custodians,  with  power  to  disburse  it,  and 
full  responsibility  therefor.  They  saw  fit  to  devolve  the 
duty  upon  their  president,  who  was  also  a  director,  with  his 
consent.  The  informality  of  their  action,  making  no  record 
of  it,  nor  any  provision  or  agreement  for  compensation  to 
him,  tends  to  show  that  neither  they  nor  he  regarded  it  as 
an  appointment  of  a  special  agent.  His  authority  as  presi- 
dent and  director  was  ample  and  sufficient  without  a  spe- 
cial appointment,  and  it  must  be  presumed  that  he  acted 
upon  that  authority.  They  and  he  chose  to  regard  it  as  part 
of  his  duty  as  such  president  and  director,  and  not  other- 
wise. Holden  v.  L.  B.  &  M.  Ky.  Co.,  71  111.  106;  Gridley 
V.  Same,  Ibid.  200;  Cheeney  v.  The  Same,  68  Id.  670.  These 
authorities  hold  that  in  such  case  the  officer  can  not  recover 
upon  an  implied  contract. 

There  was  also  evidence  strongly  tending  to  show  that 
appellant  did  not  intend  to  claim  for  these  services,  and  the 
court  below  might  have  based  his  finding  upon  it. 

Other  evidence  was  to  the  effect  that  for  the  traveling 
expenses  he  received  payment  in  coal,  and  that  the  props 
claimed  for,  were  not  of  the  kind  that  the  company  purchased 
and  were  wholly  worthless. 

On  the  whole  we  approve  the  judgment,  and  it  will  be 
affirmed. 
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Lorenzo  Bull  and  Wm.  B.  Bull,  Partners,  y.  The  City  of 
52  1861  QuincT. 

!i5Rb  6661 

jo  160  1.  Mistake  op  Fact— Money  Paid  CTnder.— Money  paid  under  a  mis- 
take of  fact,  induced  by  fraud  or  misrepresentation,  may  be  recovered 
back  in  an  action  at  law. 

2,  Acxx)UNT  Stated— Auditing  Bills  Induced  by  Fraud,— "Where  tlie 
auditing  of  accounts  by  a  city  council  is  brought  about  by  fraud  of  the 
claimant,  the  action  of  the  council  is  not  conclusive  upon  the  city. 

Memorandum. — Assumpsit  to  recover  back  money  paid  by  mistake. 
Appeal  from  the  Circuit  Court  of  Adams  County;  the  Hon.  Oscar  P. 
Bonnet,  Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1893, 
smd  afitened.    Opinion  filed  December  4,  1893. 

The  opimon  states  the  case. 

Appellants'  Brief,  Berky,  O'Harra  &  Soofield, 

Attorneys. 

In  case  of  a  voluntary  payment  by  mere  mistake  of  law, 
no  action  will  lie  to  recover  back  the  money.  The  con- 
struction of  the  law  is  open  to  both  parties,  and  each  is  su]> 
posed  to  know  it.  Elliott  v.  Swartout,  10  Pet.(U.  S.)  137; 
Morgan  v.  Palmer,  2  Barn.  &  Cress.  729;  Brisbain  v.  Dacres, 
5  Taunt.  154;  Bromley  v.  Holland,  7  Vesey  23. 

In  the  absence  of  fraud  the  body  who  is  given  the  power 
to  allow  claims,  when  they  have  officially  passed  upon  a 
claim,  must  be  conclusively  presumed  to  have  had  at  the 
time,  full  knowledge  of  all  the  facts  pertaining  thereto, 
which  a  proper  investigation  would  then  have  disclosed. 
Advertiser  and  Tribune  Co.  v.  City  of  Detroit,  43  Mich.  116; 
cited  and  approved  in  The  County  of  Wayne  v.  James  A. 
Randall,  Id.  137,  and  in  Mc Arthur  v.  Luce  et  al.,  Id.  435. 

Appellee's  Brief  II.  M.  Swope  and  Sprigg,  Anderson  & 

Vandeventer,  Attorneys. 

Money  paid  under  mistake  of  fact  as  to  the  sum  due  may 
be  recovered  in  assumpsit  for  money  had  and  received. 
Frambers  et  al.  v.  liisk,  2  Brad.   499;  Devine  v.  Edwards, 
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101  111.  138;  Sterapel  V.  Thomas,  89  111.  146;  Maxwell  v. 
Longenecker,  82  111.  308;  Bradford  v.  Chicago,  25  111.  340; 
Bierdslee  v.  Ilorton,  3  Mich.  560;  Little  v.  Derby,  7  Mich. 
325. 

The  strongest  cases  for  ap])lication  of  this  rule  are  where 
the  information  rests  upon  the  payee,  is  unknown  to  hini 
who  pays,  and  mistake  of  the  latter  arises  from  failure  to 
disclose  or  misrepresentation  by  the  former.  People  v. 
Foster,  133  111.  516;  Sands  v.  Sands,  112  111.  225;  Wheeler 
V.  Smith,  9  How.  55. 

And  where  the  relations  are  such  that  the  party  deceived 
is  dependent  upon  the  party  deceiving,  a  court  of  equity  will 
interfere  in  a  mere  mistake  as  to  the  law.  Bispham's  Prin- 
ciples of  Eq.  (2d  Ed.)  Sec.  188;  Kerr  on  Fraud  &  Mistake, 
(Bump's  Ed.)  400. 

Mr.  Presiding  Justice  Boggs  delivered  tue  opinion  of 

THE   (jo CRT. 

This  is  an  appeal  from  a  judgment  in  favor  of  the  city  in 
an  action  of  assumpsit  brought  by  it  against  the  appelhints 
to  recover  a  sum  of  money  alleged  to  have  been  overpaid  to 
the  appellants  for  the  cost  of  certain  hydrants  ai:id  setting 
the  same.  The  hydrants  were  furnislied  and  set  by  the 
appellants  under  the  terms  and  provisions  of  a  contract 
between  the  city  and  the  firm  of  Bull,  Prince  &  Bull,  which 
contract  had  been  assigned  to  the  appellants,  who  succeeded 
said  firm  with  whom  it  was  made.  "We  had  occasion  in  the 
case  of  Bull,  Prince  &  Bull  v.  the  appellee  city  to  construe 
this  contract,  and  held,  in  an  opinion  by  Mr.  Justice  Wall, 
not  yet  reported,  that  the  city  was  only  required  by  the  con- 
tract to  pay  for  each  hydrant  the  actual  expense  to  the  con- 
tractors of  procuring  and  setting  thesame,  without  any  profit 
to  the  contractors.  A  re-examination  of  the  contract  made  in 
the  case  at  bar  has  only  served  to  confirm  our  former  conclu- 
sion as  to  its  proper  construction  and  meaning  in  this  respect. 
The  appellants  succeeded  only  to  the  rights  of  Bull,  Prince  & 
Bull  under  the  contract.  They  presented  to  the  city  council 
at  different  times  biUs  for  hydrants  placed  or  set  by  them 
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at  a  uniform  rate  of  $75  for  each  hydrant.  These  bills  were 
paid  by  the  city,  and  this  action  was  brought  to  recover  an 
alleged  difference  between  the  actual  cost  of  the  hydrants 
and  the  sum  thus  paid  by  the  city  for  them.  A  jury  was 
waived  and  the  cause  submitted  to  the  court.  The  court 
found  from  the  evidence  that  the  amount  of  $76  paid  for 
each  hydrant,  included  a  profit  to  the  appellants  of  $25  on 
each  of  them,  and  rendered  the  judgment  appealed  from,  on 
the  theory  that  under  the  contract  the  appellant  was  not 
entitled  to  receive  any  amount  by  way  of  profit  and  should 
repay  to  the  city  the  amount  so  overpaid. 

The  appellants,  though  contending  for  a  construction  of 
the  contract  from  its  language  alone,  different  from  that 
adopted  by  the  court,  insist  that  the  acts  of  the  parties  under 
the  contract  should  be  resorted  to,  to  determine  in  the  most 
satisfactory  manner  the  true  intention  which  they  had  in 
view  when  entering  into  the  same.  The  city  council  aud- 
ited the  bills  of  the  appellant  from  time  to  time,  allowing 
the  sum  of  $76  for  each  h^'^drant  and  for  setting  the  same. 
This,  appellants  counsel  insists,  ought  to  be  accepted  as  show- 
ing the  intention  and  understanding  of  the  parties  when 
making  the  contract.  The  fallacy  of  this  insistance  is,  that 
it  seems  clear  from  the  evidence,  that  the  city  council  did 
not  know  that  the  sum  demanded  by  the  appellants  and  paid 
for  the  hydrants  included  anything  to  the  appellants  by  way 
of  profit.  Had  the  appellants  itemized  the  bills  so  that  the 
city  council  would  and  ought  to  have  known  that  the  total 
sum  asked  by  the  appellants  for  a  hydrant  included  a  profit 
thereon,  then  payment  would  justly  have  been  regarded  as 
strong  evidence  that  the  parties  so  intended  the  contract  to 
be  understood  when  it  was  entered  into.  The  appellants, 
however,  gave  no  such  information,  but  upon  the  contrary, 
asked  for  a  sum  total  for  each  hydrant  and  for  setting  the 
same.  Their  conduct  in  this  regard  is  open  to  the  imputa- 
tion that  this  practice  was  adopted  in  order  that  the  ques- 
tion as  to  their  rights  to  such  profit  should  not  arise. 
Under  such  circumstances  the  action  of  the  council  in  audit- 
ing and  paying  the  bills  for  the  hydrants,  does  not  at  aU 
aid  in  the  construction  of  the  contract. 
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The  appellants  urge  that  even  under  the  construction 
given  the  contract  the  judgment  should  be  reversed. 

1st.  Because  the  overpayments  sought  to  be.  recovered 
were  voluntarily  made  by  mere  mistake  of  law,  and  for  that 
reason  can  not  be  recovered  by  action  at  law. 

2d,  That  the  city  council  had  power  to  audit  and  allow 
or  investigate  and  reject  the  claim  presented  by  the  appel- 
lants, and  that  the  council  could  not  allow  such  claims 
without  investigation  and  pay  them,  and  then  seek  to 
recover  the  amount  paid,  or  part  thereof,  because  of  facts 
existing,  but  not  known  at  the  time  the  account  was 
allowed  and  paid,  but  which  could  and  would  have  been 
ascertained  by  the  council  had  they  reasonably  examined 
into  and  investigated  the  claims  when  presented.  As  to  the 
first  of  these  reasons  for  reversal,  it  is  sufficient  to  sav  that 
these  payments  were  not  made  under  a  mistake  of  law,  but 
of  fact. 

The  city  council  supposed  the  total  amount  demanded 
by  the  appellants  for  each  hydrant  and  for  setting  the  same 
was  the  .cost  and  expense  thereof.  In  this  it  was  mistaken, 
for,  in  point  of  fact,  the  total  included  a  sum  in  excess  of 
such  cost  and  expense. 

As  to  the  second  ground  urged  against  the  judgment,  the 
rule  of  law  invoked  by  the  appellant  is  not  applicable  when 
the  action  of  the  council  is  brought  about  by  the  fraud  of 
the  claimant.  So  it  is  distinctly  ruled  in  Advertiser  and 
Tribune  Co.  v.  City  of  Detroit,  43  Mich.  IIC,  cited  by  the 
appellants  as  the  authority  relied  upon  by  them  to  support 
the  principle  upon  which  their  contention  rests. 

The  first  and  second  propositions  of  law  held  by  the  court 
in  the  case  at  bar  are  as  follows : 

1st.  On  behalf  of  the  defendants,  the  court  is  requested 
to  declare  the  law  to  be,  that  under  the  law  it  is  the  duty 
of  the  city  council  of  Quincy,  Illinois,  to  allow  or  refuse  to 
allow  claims  presented  against  said  city;  that  said  council 
can  not  formally  allow  claims  without  investigation  and  re- 
scind their  action,  and  recover  back  money  paid  because  of 
facts  existing,  but  not  known  at  the  time  the  claim  was 
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allowed,  and  which  a  proper  examination  would  then  have 
brought  to  their  attention.  In  the  absence  of  fraud  or  mis- 
representation, the  body  which  is  given  power  to  allow 
claims,  when  they  have  officially  passed  upon  a  claim,  must 
be  conclusively  presumeil  to  have  had  at  the  time  full 
knowledge  of  all  the  facts  pertaining  thereto,  which  a 
proper  investigation  would  have  disclosed. 

2d.  That  the  law  presumes  that  the  city  council  of 
Quincy  investigated  each  claim  for  hydrants  against  said 
city  by  the  defendants,  or  by  any  one  or  more  of  them;  and 
the  law  presumes  that  tlie  said  council  examined  into  the 
justice  of  each  of  said  claims  and  the  liability  of  the  city 
thereon,  and  the  law  presumes  that  if  said  council  allowed 
said  claims,  or  any  of  them,  it  was  done  advisedly  and  with 
knowledge  of  their  justice  or  injustice;  that  payments  so 
made  are  voluntarily  paid  and  can  not  be  recovered  back  in 
this  case,  in  whole  or  in  part,  unless  said  payment  or  pay- 
ments were  made  under  a  mistake  of  fact,  induced  by  fraud  or 
misrepresentation  by  defendants,  or  some  one  or  more  of 
them. 

Entertaining  such  opinion  as  to  the  proper  rule  of  law  ap- 
plicable to  the  case,  it  is  clear  that  the  court  could  have  ren- 
dered judgment  for  the  plaintiff  below,  only  upon  a  finding 
from  the  evidence  that  the  action  of  the  council  was  induced 
by  the  fraud  or  misrepresentations  of  the  apj^ellants,  or  some 
one  of  them.  The  evidence  certainly  tended  strongly  to 
support  such  a  conclusion,  and  was  quite  sufficient  in  our 
view  to  put  it  beyond  our  power  to  say  that  the  finding  is 
manifestly  wrong. 

The  overpayments  having  been  brought  about  by  the 
fraud  of  the  appellants,  the  court  properly  reudered  judg- 
ment for  the  city  and  it  is  affirmed. 
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James  Byan^  T.  Hickey  and  A.  J.  Penartz  t.  Otto  Miller,    1^^ 

Suryiying  Partner  of  Herman  Elshoff,  Deceased.  ss  m\ 

late  Partners  as  Elshoff  &  Miller.  ' 

1.  Measure  op   DAMAGES—Rirf   Perforviance   of   Contract,— ^\e 
measure  of  damages  where  one  engaged  in  the  performance  of  a  contract 
is  wrongfully  prevented  by  the  employer  from  completing  it,  is  the  dif-  • 
ference  between  the  price  agreed  to  be  paid  and  what  it  would  have  cost 
to  complete  it. 

2.  Burden  op  Proof — Recovery  for  Part  Performance. — In  an  action 
brought  by  a  builder  for  a  breach  of  a  building  contract,  the  plaintiff, 
after  having  proven  the  contract,  its  breach  and  the  difference  between 
the  contract  price  and  the  cost  to  perform  the  work,  may  rest.  His 
r3covery,  so  far  as  it  rests  upon  I033  of  wa?ft?3,  may,  however,  be  reduced 
by  the  defendant,  by  showing  that  the  plaintiff  did  earn  or  could  have 
earned  wages  at  similar  employment  had  he  diligently  endeavored  to 
secure  the  same,  and  the  defendant  may  also  obtain  a  deduction  by  show- 
ing that  the  construction  of  the  building  involved  care,  risk  and  respon- 
sibility, and  that  the  money  value  thereof  can  be  estimated  from  evidence 
produced. 

Memorandain. — Assumpsit  on  a  building  contract.  Appeal  from  the 
Circuit  Ck)urt  of  Sangamon  County;  the  Hon.  Jesse  J.  Phillips,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1893,  and  afiii-med. 
Opinion  filed  December  22,  1893. 

The  opinion  states  the  case. 

Appellants'  Brief,  Levi  Davis,  Jr.,  and  Brown,  Wheeler 

&  Brown,  Attorneys. 

Appellants  contended  that  the  rule  as  announced  by  the 
courts  and  embodied  in  the  first  proposition  of  law  (see 
opinion)  asked  by  them  in  the  court  below,  is  founded  upon 
reason,  and  should  have  been  marked  "  IlelcV* 

In  support  of  this  they  cite  the  following  cases :  Master- 
son  V.  Mayor  of  Brooklyn,  7  Hill  (N.  Y.),  71;  United  States 
V.  Speed,  8  Wall.  (IT.  S.)  77;  United  States  v.  Behan,  110  U. 
S.  338;  Insley  v.  Shepard,  31  Fed.  Rep.  860. 

Appellee's  Brief,  Conkling  &  Grout,  Attorneys. 

As  much  force  should  be  given  to  the  finding  of  the  court 
as  the  verdict  of  a  jury.    Cook  v.  Thayer,  11  111.  G17;  Wood 
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V.  Price,  46  III.  435;  Field  v.  C.  &  R.  L  R.  R.  Co.,  71  111. 
461. 

Propositions  of  law,  like  instructions,  should  be  pertinent 
to  the  proofs,  and  when  not  warranted  by  proof  should  be 
refused.    Wadhams  v.  Swan,  109  111.  55. 

To  secure  any  deduction  for  time  saved  by  appellee, 
appellant  must  produce  evidence;  without  evidence  this  is 
prima  facie  against  appellant.  Brown  v.  Board  of  Educa- 
tion, 29  111.  App.  572;  School  Dist.  No.  4  v.  Stilley,  36  III. 
App.  133;  Howard  v.  Daly,  61  N.  Y.  362;  Costigan  v. 
Mohawk  and  H.  R.  R.  Co.,  2  Denio,  609;  Oldham  v.  Kerchner, 
28  Am.  Rep.  308  and  note. 

Mb.  Presiding  Justice  Boggs  delivered  the  opinion  of 
THE  Court. 

In  September,  1891,  the  firm  of  which  the  appellee  is  the 
surviving  member,  entered  into  a  contract  with  the  appel- 
lants to  furnish  material  and  perform  the  work  necessary  to 
the  construction  and  completion  of  a  residence  for  the  Right 
Rev.  James  Ryan,  bishop  of  Alton,  according  to  plans  and 
specifications  agreed  upon  by  the  contracting  parties,  for  the 
sum  of  §25,964.  The  appellee  firm  entered  into  subcon- 
tracts with  several  parties  for  material  to  be  used  in  the 
building,  caused  necessary  excavations  to  be  made,  put  in 
sswers  and  connections  with  the  water  mains,  and  made  prep- 
arations toward  the  further  performance  of  the  contract 
upon  their  part,  when  the  appellants,  without  any  sufficient 
cause  or  reason  attributable  to  the  appellee,  directed  the 
appellee  to  stop  the  work  and  refused  to  proceed  further  in 
the  construction  of  the  house.  This  was  an  action  by  the 
appellee.  Miller,  as  surviving  member  of  the  firm,  to  recover 
damages  for  such  breach  of  the  contract. 

Trial  of  the  cause  had  by  consent  before  the  court  with- 
out a  jury,  resulted  in  a  judgment  against  the  appellants 
in  the  sum  of  $2,657,  to  .reverse  which  this  appeal  is  before 
us.  The  appellants,  before  the  beginning  of  the  action, 
recompensed  the  appellee  firm  for  all  work  actually  done, 
and  reimbursed  them  for  all  outlays,  except,  perhaps,  as  to 
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an  item  of  $60,  paid  by  the  appellee  for  a  vault  door.  The 
claim  of  the  appellee  for  damages  consisted  of  loss  of  antic- 
ipated profits,  which  they  alleged  would  have  accrued  to 
them  from  the  performance  of  the  work  under  the  terms 
and  conditions  of  the  contract.  As  to  such  profits  much 
evidence  pro  et  con  was  submitted  to  the  trial  judge.  Coun- 
sel for  the  parties  have  filed  exhaustive  briefs  and  arguments 
in  support  of  the  views  respectively  entertained  by  them  as 
to  the  weight  and  value  of  such  evidence  and  the  facts 
established  or  refuted  thereby.  We  have  attentively  read 
and  considered  all  that  counsel  have  said  in  the  briefs  and 
arguments,  and  have  carefully  consulted  the  testimony  as 
presented  in  the  abstract  and  preserved  in  the  record.  The 
evidence  consists  largely  of  the  estimates  of  witnesses  as  to 
the  amount,  quality  and  value  of  the  different  kinds  of 
material  necessary  to  be  used  in  the  construction  of  such  a 
building  as  that  described  in  the  plans  and  specifications,  and 
also  as  to  th5  cost  of  erecting  and  completing  the  proposed 
house,  and  the  profits  that  would  have  been  realized  by  the 
appellee  had  they  been  allowed  to  proceed  with  the  work. 
The  evidence  is  conflicting.  In  its  nature  it  could  hardly  be 
otherwise. 

The  opportunity  accorded  the  trial  judge  of  seeing  and 
hearing  the  witnesses,  not  only  enabled  him  to  determine 
better  than  can  we  as  to  their  credibility,  but  gave  him 
superior  advantages  in  deciding  from  their  personal  appear- 
ance and  their  manner  and  deportment,  as  to  the  soundness 
of  their  judgment,  their  mental  strength  and  consequent 
ability  to  rightly  consider  and  comprehend  all  the  elements 
of  fact  that  necessarily  entered  into  the  estimates  and  con- 
clusions which  constituted  so  largely  the  testimony  in  the 
case. 

Upon  well  settled  principles  we  are  not  warranted  in  say- 
ing that  the  trial'court erred  in  its  judgment  as  to  the  facts 
established  by  the  evidence.  We  have  examined  the  com- 
plaints that  the  court  erroneously  admitted  in  evidence  p. 
177  of  Vredenburg's  estimate  book,  and  refused  to  permit  the 
witness  Thos.  White  to  give  an  opinion  as  to  the  certainty 
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with  which  any  calculation  of  profit  upon  a  common  piece  of 
work  could  be  made.  The  page  of  the  book  was- properly 
admissible  in  connection  with  the  testimony  of  the  witness 
Vredenburg.  The  witness  White  testified  at  length  to  facts 
and  circumstances  within  his  knowledge  as  a  competent  and 
experienced  brick  mason  and  contractor,  much  of  which 
tended  to  show  and  was  competent  only  for  the  purpose  of 
showing  that  all  calculations  as  to  the  possible  profits  upon 
such  work  were  necessarily  and  in  their  nature  uncertain. 
The  question  propounded  to  him  called  for  his  opinion  in 
Tiew  of  all  that  he  testified  to,  and  was  for  that  reason  not 
material,  it  being  the  province  of  the  court  to  draw  the  con- 
clusions that  ought  to  arise  from  his  testimony. 

The  appellants  urge  that  the  court  entertained  an  errone- 
ous opinion  as  to  the  rule  of  law  applicable  to  one  branch  of 
their  contention.  They  asked  and  the  court  refused  to  hold 
the  following  proposition  of  law: 

"  1st.  The  measure  of  damages  in  this  case  is  the  difference 
between  the  cost  of  doing  the  work  and  furnishing  the 
material,  and  what  the  plaintiffs  n;ere  to  receive  therefor, 
making  a  reasonable  deduction  for  the  less  time  the  plaint- 
iffs were  engaged,  by  reason  of  the  defendants  refusing  to 
allow  them  to  complete  the  contract,  and  also  a  reasonable 
deduction  for  the  release  of  the  plaintiffs  from  the  care, 
trouble,  risk  and  responsibility  attending  a  full  execution  of 
the  contract." 

We  do  not  understand  that  the  proposition  states  the  rule 
correctly.  The  measure  of  damages,  where  one  engaged  in 
the  performance  of  a  contract  is  wrongfully  prevented  by 
the  employer  from  completing  it,  is  the  difference  between 
theprice  agreed  to  be  paid  and  what  it  would  have  cost  to 
complete  it.     2  Sedgwick  on  Damages,  Sec.  618. 

The  plaintiff,  after  having  proven  the  contract,  its  breach, 
and  the  difference  between  the  contract  price  and  the  cost 
to  perform  the  work,  may  rest.  His  recovery,  so  far  as  it 
rests  upon  loss  of  wages,  may,  however,  be  reduced  by  the 
defendant  by  showing  that  the  plaintiff  did  earn  or  could 
have  earned  wages  at  similar  employment  had  he  diligently 
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endeavored  to  secure  such  work,  and  in  cases  such  as  the  one 
at  bar  the. defendant  might  obtain  a  deduction  by  showing' 
that  the  construction  of  the  building  involved  care,  risk  and 
responsibility,  and  that  the  money  value  thereof  can  be  esti- 
mated from  evidence  produced. 

The  appellants  introduced  no  proof  tending  to  show  that 
such  contractors  did  or  could  have  otherwise  employed  their 
time,  or  what  compensation  they  did  or  might  have  received 
or  obtained  during  the  time  they  were  released  from  engag- 
ing in  the  work  contracted  to  be  done. 

Nor  is  there  any  proof  from  which  an  estimate  could  be 
made  of  the  amount  that  ought  to  be  allowed  as  a  deduction 
because  of  the  release  of  the  appellees  from  the  risk  and 
responsibility  that  would  have  attended  the  execution  of 
the  contract.  The  court  could  not  act  as  to  such  reduc- 
tions upon  mere  presumption,  but  only  upon  proof. 

The  alleged  matters  proper  to  be  considered  in  reduction 
of  damages  do  not  affect  the  right  of  actipn  but  go  only  in 
reduction  of  damages. 

Hence,  the  burden  of  proving  them  is  upon  the  defendant. 
2  Sedgwick  on  Damages,  Sec.  667;  Oldham  v.  Kerchner,  28 
Am.  Rep.  308,  and  authorities  collated  in  note  to  the 
case;  Costigan  v,  M.  H.  R.  R.  Co.,  2  Denio,  609.  The  prop- 
osition submitted  to  the  court  was  open  to  the  objection  that 
it  imposed  the  burden  of  proof  improperly  upon  the  appel- 
lee, and  moreover  there  was  no  proof  upon  which  to  rest  or 
apply  it.  For  either  of  these  reasons  it  might  have  been 
properly  refused. 

Believing  that  there  is  no  such  error  in  the  record  as 
requires  the  reversal  of  the  judgment,  it  is  affirmed. 


John  J.  Alexander  v.  Sarah  L.  Alexander. 

1.  ■  Propositions  of  Xj^w—Must  Present  Questions  of  Law, — Where  a 
piopoidtioii  is  not  purely  one  of  law,  but  rath^  in  the  nature  of  proposi- 
tions of  fact,  it  is  properly  refused. 

2.  Tbial  by  the  Court— -Hbtt?  Regarded  en  Appeal,— The  finding  of 
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the  court  is  to  be  regarded  with  the  same  favor  as  the  verdict  of  a  jurj-, 
and  the  same  presumptions  will  be  indulged  in  order  to  support  it. 

8.  Use  and  Occupation— -Cow/racf  to  Pay  Rent  Must  be  Inferred. — 
Asaumpeit  for  use  and  occupation  can  not  be  maintained  without  a  con- 
tract, express  or  implied,  showing  the  relation  of  landlord  and  tenant  to 
exist,  yet  a  contract  to  pay  rent  may  be  inferred  from  the  mere  occu- 
pancy of  premises,  unless  the  character  of  the  occupancy  is  such  as  to 
negative  the  idea  of  tenancy. 

4.  Homesteads— M'/i^n  the  Husband  Deserts  the  H't/c— When  the 
husband,  being  the  owner  of  the  fee  of  the  homestead  premises,  deserts 
his  wife,  the  right  which  the  law  devolves  upon  the  wife  is  an  exclusive 
estate,  which  she  may  enjoy  witliout  interference  from  her  delinquent 
husband. 

6.  Homestead— Desprfed  Wife  Entitled  to  Rent— Where  a  wife, 
deserted  by  her  husband,  remains  in  the  occupancy  of  the  homestead, 
she  will  be  entitled  to  the  rents,  and  if  a  tenant  pays  the  husband  the 
rents  accruing  durmg  the  period  of  her  exclusive  right  of  enjoyment,  it 
will  be  no  bar  to  her  demand  for  it  from  such  tenant 

8.  Landix)RD  and  Tesavt— Liability  to  Pay  Rent.— Where  a  person 
is  in  the  possession  of  premises  without  any  express  contract  of  leasing 
with  anybody,  yet  is,  in  fact,  a  tenant  and  not  a  trespasser,  the  law 
will  imply  a  liability  to  pay  rent  to  the  party  legally  entitled  to  it. 

7.  Husband  and  Wife— Homestead  Rights.— Where  a  husband 
deserts  his  wife,  she  becomes  entitled  to  the  rents  of  the  homestead  occu- 
pied by  her  previous  to  the  desertion,  and  a  part  of  it  being  in  the  occu- 
pancy of  a  tenant,  she  may  maintain  an  action  for  the  rents,  or  main- 
tain trespass  or  forcible  detainer  against  an  intruder  upon  her  possession. 

Memorandum.— Action  for  use  and  occupation.  Appeal  from  the 
Circuit  Court  of  Montgomery  County;  the  Hon.  Jacob  Fouke,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1893,  and  affirmed. 
Opinion  filed  November  27, 1893. 

Statement  of  the  Case. 

This  action  was  brought  before  a  justice  of  the  peace  to 
recover  rent  for  the  use  of  a  storeroom.  The  plaintiff 
recovered  and  the  defendant  appealed  to  the  Circuit  Court, 
where,  by  agreement,  a  jurv  was  waived  and  the  cause  sub- 
mitted to  the  court  u|x>n  the  following  agreed  state  of  facts, 
viz: 

That  J.  J.  Alexander,  Jr.,  son  of  defendant,  was  engaged, 
in  Fillmore,  Montgomery  county,  Illinois,  in  the  mercan- 
tile business,  in  a  house  with  two  stories,  situated  on  lot  two 
(^2)  in  block  two  (2)  in  said  town.     That  in  the  upper  story 
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he  lived  with  his  wife  and  child,  and  occupied  the  same  as  a 
homestead.  That  in  the  lower  storv  he  had  his  store  and 
stock  of  goods.  That  there  was  an  outside  stairway  from  the 
upper  story  and  an  inside  stairway  that  came  down  through 
the  storeroom,  and  was  used  by  the  family  to  go  down  and 
through  the  storeroom  into  the  back  yard  to  the  cistern,  and 
for  other  purposes,  and  said  premises  were  worth  less  than 
$1,000. 

That  J.  J.  Alexander,  Jr.,  husband  of  plaintiff,  left  home 
about  the  last  of  October,  1891,  without  informing  his  wife 
or  other  persons  of  his  destination;  went  to  Arkansas  and 
stayed  two  weeks;  returned  to  the  neighborhood  of  Fillmore* 
for  a  few  days;  did  not  visit  his  store  or  family,  and  again 
left  for  Arkansas,  and  returned  again  with  a  bunch  of  cattle 
bought  for  his  brother,  and  did  not  visit  his  family,  and 
never  has  returned  to  them. 

That  he  had  in  his  employ  one  Hoyt,  as  clerk,  when  he 
left  the  first  time,  and  was  largely  in  debt  to  divers  persons, 
and  also  to  the  defendant,  his  father*  He  left  instructions 
"with  Hoyt  to  sell  his  stock  of  goods  if  he  had  an  opportu- 
nity. Hoyt  sold  the  stook  of  goods  to  da  f endant,  and  defend- 
ant took  possession  of  the  goods  and  storeroom  and  has 
remained  in  possession  of  said  store  up  to  the  time  of  the 
commencement  of  this  suit.  That  defendant  never  rented 
said  storeroom  from  any  one,  and  never  agreed  to  pay  the 
plaintiff  any  rent.  That  the  plaintiff  remained  in  said 
upstairs  rooms  for  about  two  months  after  her  husband  left 
the  first  time,  then  temporarily  moved  to  her  father's,  but 
left  in  the  upstairs  of  said  building,  her  personal  effects. 
That  plaintiff  demanded  the  rent  for  said  storeroom  before 
beginning  suit.  That  J.  J.  Alexander,  Jr.,  when  he  returned 
the  last  time  has  remained  at  Fillmore,  but  has  never 
resided  with  or  provided  in  any  way  for  his  wife  and  child. 

That  about  the  time  of  the  commencement  of  this  suit  the 
defendant  paid  J.  J.  Alexander  the  sum  of  one  hundred  and 
thirteen  dollars  ($113)  as  the  rent  on  said  •  storeroom  for 
the  time  and  as  amount  due  at  the  beginning  of  this  suit, 
and  after  plaintiff  had  demanded   it  from  defendant,  bv 


w 


198  Appellate  Courts  of  Illinois. 

Vol.  52.]  Alexander  v.  Alexander. 

crediting  J.  J.  Alexander  on  his  indebtedness.  It  is  further 
agreed  that  said  J.  J.  Alexander,  Jr.,  was  the  owner  of  said 
lot  two  (2)  in  block  two  (2)  and  the  building  thereon,  in 
October,  1891,  when  he  went  the  first  time  to  Arkansas,  and 
continued  to  be  the  owner  thereof  up  to  the  commencement 
of  this  suit,  and  also  owned  said  stock  of  goods  until  they 
were  sold  to  the  defendant,  and  was  head  of  the  familj'  when 
he  resided  with  the  same.  And  it  is  also  agreed  that  if  the 
court  finds  for  plaintiff  the  judgment  shq.ll  be  for  $108,  the 
amount  recovered  before  the  justice  of  the  peace. 

And  this  being  all  the  evidence  offered  by  either  party, 
the  defendant  asked  the  court  to  hold  the  following  propo- 
sitions of  law  as  the  law  of  this  case: 

4.  (Held.)  That  the  action  for  use  and  occupation  is 
founded  upon  contract  and  will  only  lie  where  there  is  a 
contract,  express  or  implied. 

Defendant,  also,  then  and  there  moved  the  court  to  hold 
the  following  propositions  of  law  to  be  the  law  of  this  case : 

1.  (Refused.)  The  court  holds  the  law  to  be  that  before 
the  plaintiff  can  recover  in  this  case,  the  proof  must  show  that 
the  relation  of  landlord  and  tenant  existed  between  the 
plaintiff  and  the  defendant. 

2.  (Refused.)  The  court  holds  that  the  evidence  in  this 
case  failing  to  show  that  the  relation  of  landlord  and  tenant 
existed  between  the  parties  there  can  be  no  recovery  by 
plaintiff. 

3.  (Refused.)  The  court  holds  that  before  there  can  be 
a  recovery  in  action  for  rent,  the  evidence  must  show  a  con- 
tract, either  express  or  implied,  to  pay  rent. 

5.  (Refused.)  The  court  holds  that  the  evidence  in  this 
case  fails  to  show  any  contract,  express  or  implied,  on  part 
of  the  defendant,  to  pay  plaintiff  rent  for  the  premises  in 
question,  and  therefore  plaintiff  can  not  recover. 

But  the  court  refused  to  so  hold  and  the  defendant  ex- 
cepted, and  the  court  rendered  judgment  for  plaintiff  and 
defendant  excepted. 

By  the  appeal  of  defendant  the  record  is  brought  to  this 
court  and  the  case  is  presented  upon  the  following : 
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Assignment  of  Erbors. 

1.  The  judgment  of  the  court  is  contrary  to  the  law  and 
the  facts. 

2.  The  court  erred  in  not  granting  a  new  trial. 

3.  The  court  erred  in  not  holding  the  propositions  of  law 
submitted  by  the  defendant,  and  each  and  evei^r  one  of  them 
'were  the  law  of  this  case. 

4.  The  judgment  is  contrary  to  the  fourth  proposition  of 
law  as  held  by  the  court. 

■ 

Lane  &  Coopeb,  attorneys  for  appellant. 
James  M.  TEum,  attorney  for  appellee. 

Me.  Justice  Wall  deliyered  the  opinion  of  the  Court. 

The  third  assignment  of  error  relates  to  the  action  of  the 
court  in  refusing  propositions  of  law.  The  principle  con- 
tained in  the  first  and  third  propositions  was  substantially 
and  sufficiently  announced  in  the  fourth,  which  was  held. 
The  second  and  fifth  were  not  propositions  of  law  purely, 
but  were  rather  in  the  nature  of  propositions  of  fact  and 
were  properly  refused  for  that  reason. 

The  first,  second  and  fourth  assignments  of  error  may  be 
considered  together,  and  they  present  the  single  question, 
whether,  upon  the  agreed  facts,  the  plaintiff  was  entitled  to 
recover. 

The  finding  of  the  court  is  to  be  regarded  with  the  same 
favor  as  the  verdict  of  a  jury,  and  the  same  presumptions 
will  be  indulged  in  order  to  support  it.  While  it  is  true 
that  assumpsit  for  use  and  occupation  can  not  be  maintained 
without  a  contract,  express  or  implied,  showing  the  relation 
of  landlord  and  tenant  to  exist,  yet  a  contract  to  pay  rent 
may  be  inferred  from  the  mere  occupancy  of  premises  unless 
the  character  of  the  occupancy  is  such  as  to  negative  the 
idea  of  tenancy.  Wood  on  Landlord  &  Tenant,  8;  Oakes  v. 
Oakes,  16  111.  106.  It  may,  therefore,  be  assumed  that 
under  the  proofs  the  court  was  warranted  in  holding  that 
appellant  was  the  tenant  of  either  the  appellee  or  of  her 
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husband,  and  SO  the  question  is,  which  of  these  was  bylaw 
entitled  to  claim  the  rent. 

It  may  further  be  assumed  without  difficulty  that  there 
was  sufficient  evidence  to  justify  the  conclusion  that  the 
husband  had  deserted  the  family;  that  the  building  in  which 
the  store  room  was  contained  was  the  famil  v  homestead,  and 
that  it  was  of  the  value  of  less  than  one  thousand  doUars. 
The  inquiry  is  then  narrowed  down  to  the  effect  of  such 
desertion. 

Did  it  devolve  upon  the  wife  the  right  to  enjoy  the  rents  ? 
It  has  been  settled  by  repeated  decisions  that  the  amend- 
ment to  the  homestead  law,  passed  in  1873,  produced  a  rad- 
ical change  in  the  character  of  the  homestead  right  and 
enlarged  it  to  an  estate.  It  is  no  longer  a  mere  exemption. 
Browning  v.  Harris,  99  111.  456.  By  Sec.  2  of  the  act  it  is 
provided  that  "  such  exemption  shall  continue  after  the 
death  of  the  householder  for  the  benefit  of  the  husband  or 
wife  surviving,  as  lonof  as  he  or  she  continues  to  occupy  such 
homestead,  and  of  the  children  until  the  youngest  child 
becomes  twenty-one  years  of  age,  and  in  case  the  husband 
or  wife  shall  desert  his  or  her  family,  the  exemption  shall 
continue  in  favor  of  the  one  occupjung  the  premises  as  a 
resident." 

Although  in  this  section  the  word  "exemption"  is  used 
to  designate  the  right  referred  to,  yet  the  Supreme  Court 
have  treated  the  section,  so  far  as  the  character  of  the  right 
is  concerned,  as  intending  and  contemplating  the  same  thing 
as  the  first  section,  which  enlarges  the  right  to  an  estate. 
There  would  have  been  a  gross  want  of  harmony  in  the  law 
with  a  construction  which  gave  an  estate  to  the  husband 
while  living,  and  the  head  of  the  family,  but  devolved  a 
mere  exemption  upon  the  wife  in  case  of  his  death  or  deser- 
tion. Moreover,  su3h  a  construction  would  have  defeated 
one  of  the  expressed  objects  of  the  change,  that  is  to 
protect  the  surviving  husband  or  wife  against  partition 
proceedings. 

In  Browning  v.  Harris,  supra^  it  was  said  that  when  the 
head  of  a  family  having  an  estate  in  fee  in  the  homestead 
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premises  dies,  and  the  right  of  homestead  is  devolved  upon 
the  surviving  wife  by  operation  of  law,  a  life  estate  is 
carved  out  of  the  fee  for  the  purpose  of  such  estate  of  home- 
stead, and  the  heirs  take  a  reversion  in  fee  only  expectant 
upon  the  termination  of  such  life  estate.  In  Eendleman  v. 
Kendleman,  118  III.  257,  it  appeared  that  the  husband  had 
deserted  the  wife,  and  in  discussing  the  rights  of  the  wife 
in  the  homestead  premises,  the  court  remarked :  "  The  wife 
having  thus  become  the  head  of  the  family,  the  law  at  once 
clothed  her  with  a  right  of  hom'estead  in  the  same  prem- 
ises. This  right  of  homestead  is  expressly  declared  by  the 
legislature  to  be  an  estate  in  the  lot  of  ground  and  building 
to  which  the  right  attaches.  Like  all  other  estates  it  must 
be  supported  by  a  title.  This  title  may  be  in  fee,  for  life,  or 
even  for  vears,  in  the  case  of  an  extended  term.  In  all 
cases  the  title  must  be  either  in  the  owner  of  the  homestead 
right  or  in  one  who  sustains  or  has  sustained  some  special 
relation  to  such  owner,  or  in  the  assignee  of  one  sustaining 
or  having  sustained  such  special  relation  to  the  owner. 
The  relations  here  alluded  to  are,  of  course,  those  of  hus- 
band and  wife  and  parent  and  child.  With  respect  to  the 
former  it  is  unimportant  whether  the  title  to  the  homestead 
premises  is  in  the  husband  or  in  the  wife.  Whether  in  the 
one  or  the  other,  the  holder  of  the  title  can  not  deprive  the 
other  of  the  enjovment  of  thehcmcstead  premises.  Thus 
it  is  expressly  provided  by  the  second  section  of  the  act  that 
in  case  the  husband  or  wife  shall  desert  his  or  her  family, 
the  exemption  shall  continue  in  favor  of  the  one  occupying 
the  premises  as  a  residence." 

From  the  view  thus  taken,  it  must  follow  as  a  logical 
consequence  that  when  the  husband,  being  the  owner  of  the 
fee  of  the  homestead  premises,  deserts  his  wife,  the  right 
which  the  law  devolves  upon  the  wife  is  an  exclusive  estate 
which  she  may  enjoy  without  interference  from  her  delin- 
quent husband. 

If  a  tenant  should  pay  the  husband  for  rent  accruing  dur- 
ing the  period  of  her  exclusive  right  of  enjoyment  it  would 
be  no  bar  to  her  demand.    In  this  case  it  is  conceded  by 
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counsel  for  appellant  that  while  the  latter  had  no  express 
contract  of  leasing  with  anybody,  yet  he  was,  in  fact,  a  ten- 
ant and  not  a  trespasser;  that  is,  that  the  law  would  imply 
a  liability  to  pay  rent  to  the  party  legally  entitled  to  claim  it. 

The  only  pretense  of  payment  here  was  that  after  the  ap- 
pellee demanded  the  rent  the  appellant  credited  the  amount 
upon  the  indebtedness  of  the  husband,  and  that  without  con- 
sulting him. 

The  case  of  Budding  v.  Hill,  15  111.  61,  relied  on  by  appel- 
lant, is  not  in  point  because  the  facts  are  unlike  those  in  the 
case  at  bar.  Dudding  had  bought  the  property  under  exe- 
cution against  the  husband,  who  died  in  possession.  After- 
ward the  wife  left  the  premises,  intending  to  return,  but 
Dudding  took  possession,  claiming  the  right  as  owner  to  do 
so,  and  then  Mrs.  Hill  brought  assumpsit  for  use  and  occupa- 
tion. The  court  said :  "  Dudding  went  into  possession  under 
a  claim  of  title  and  not  as  the  tenant  of  Mrs.  Hill.  His  pos- 
session was  not  subservient  to  her  title  but  purely  of  an 
adverse  character."  It  may  be  remarked  also,  that  the  case 
arose  before  the  passage  of  our  original  homestead  law. 

The  present  case  is  more  like  that  of  Oakes  v.  Oakes, 
supra.  There  the  proof  showed  merely  that  the  deceased 
went  into  possession  of  the  plaintiff's  land  and  occupied  it 
for  several  years,  and  that  the  rental  value  was  $300  per 
annum.  The  Supreme  Court  said :  "  There  is  no  evidence 
of  an  express  contract  for  rent,  nor  is  there  any  evidence 
that  the  defendant's  intestate  was  a  trespasser  or  intruder 
upon  the  land,  or  that  he  in  any  way  held  it  against  the 
will  of  the  owner,  nor  is  it  shown  that  there  was  any  agree- 
ment or  understanding  that  the  tenant  was  to  enjoy  the 
land  without  rent.  Under  such  circumstances  the  law  will 
imply  an  agreement  to  pay  a  reasonable  rent  for  the  prem- 
ises." 

And  the  court  reversed  the  judgment,  which  was  for  de- 
fendant, because  the  trial  court  had  misled  the  jury  by  an 
instruction  to  the  eflfect  that  the  plaintiff  must  prove  a  con- 
tract between  the  deceased  and  the  plaintiff,  creating  the 
relation  of  landlord  and  tenant  as  for  the  payment  of  rent, 
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it  being  thought  that  thereby  the  jury  were  led  to  suppose 
an  express  contract  was  necessary. 

It  is  argued,  however,  in  behalf  of  appellant,  that  what- 
ever rights  the  appellee  may  have,  the  remedy  is  not  at  law, 
citing  Mix  v.  King,  55  111.  434. 

In  that  case  the  wife  had  been  abandoned  by  the  husband, 
leaving  her  in  possession  of  the  homestead,  upon  which  there 
was  a  mortgage,  in  which  the  homestead  was  not  released. 
Ejectment  was  brought  by  the  purchaser  at  the  mortgage 
sale,  against  the  husband,  and  a  judgment  was  obtained  upon 
which  a  writ  of  possession  was  issued,  under  which  the  wife 
was  put  out  of  possession.  She  afterward  filed  her  bill  for 
an  account  of  the  rents  and  it  was  sustained.  The  court 
said  she  had  no  adequate  remedy  at  law;  that  the  judgment 
in  ejectment  against  the  husband  was  effective  against  her, 
and  that  she  had  no  remedy  by  ejectment  or  by  forcible  de- 
tainer. This  case,  while  clearly  announcing  the  right  to 
claim  the  rents,  seems  to  support  the  view  that  remedy  is 
not  at  law,  but  in  equity,  for  an  accounting. 

It  arose  prior  to  the  enactment  of  the  amendment  of  1873, 
by  which  the  homestead  right  was  raised  to  the  dignity  of 
an  estate,  which,  as  was  said  in  Browning  v.  Harris,  sup^'a^ 
is  *•' carved  out  of  the  fee,"  and  which,  as  we  have  seen,  is 
the  subject  of  the  exclusive  enjoyment  of  the  party  entitled 
to  it,  and  is  otherwise  in  its  facts  unlike  the  present  case. 
We  think  it  is  not  in  point. 

We  see  no  reason  why  the  appellee  might  not  maintain 
trespass,  or  forcible  detainer,  against  an  intruder  upon  her 
possession,  nor  why  she  may  not  sue  in  assumpsit  for  the 
rent.    The  judgment  will  be  affirmed. 


Cliesapeake  &  Ohio    Railway  Company  y.  Henry  Bad- 

bonrne. 

1.  Carriers  op  Freioht— -^cfiorw  Against — Allegations  and  Proofs. 
— ^In  an  action  against  a  carrier  of  freight,  the  failure  to  carry  safely,  is 
itself,  prima  facie,  a  substantive  and  sufficient  cause  of  action;  plaintiff 
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is  not  required  to  prove  or  allege  the  particular  circumstances  of  the  loss 
or  injury. 

2.  Cabriers  of  Freioht — Extent  of  Liability, — A  common  carrier  is 
bound,  in  the  absence  of  a  special  contract  limiting  his  liability,  to  much 
more  than  ordinary  care.  As  a  rule,  with  but  few  exceptions,  he  is  an 
absolute  insurer  against  loss  or  damage  of  goods  in  his  charge,  except  as 
against  the  act  of  God  or  of  a  public  enemy. 

3.  Carriers  op  Freight — Defects  in  Means  of  Carrying. — A  com- 
mon carrier,  in  accepting  and  using  the  means  of  carriage,  by  whomso- 
ever selected  and  tendered,  without  fraud,  assumes  all  the  risks  of  their 
defects,  and  in  the  absence  of  a  special  contract,  exempting  him  from 
liability,  except  for  a  failure  to  exercise  ordinary  care,  proof  of  actual 
loss  or  damage  of  the  goods  in  transit,  is  prima  facie  evidence  of  such 
failure  and  casts  the  burden  of  proof  upon  him. 

4.  Common  Carriers — First  and  Subsequent  Carrier — Right  of  Ac- 
tion,— Where  the  first  canier  expressly  contracts  for  through  transpor- 
tation, or  without  an  express  contract,  assumes  that  duty,  he  is  liable  in 
an  action  on  the  contract  or  in  tort,  for  loss  or  damage  of  the  property 
occurring  on  any  of  tlie  lines,  and  may  recover  over  against  his  agent, 
the  carrier  who  failed  in  duty.  But  the  shipper  is  not  bound  to  sue  tlie 
first  carrier  unless  he  chooses,  to  bring  his  action  on  tlie  contract.  In 
that  case  he  must,  of  course,  sue  the  contracting  party.  If  he  sues  in 
tort  he  may  bring  the  action  against,  either  the  first  carrier,  or  any  other 
carrier  who  actually  committed  the  injury. 

5.  Damages— Aot  to  Exceed  Amount  Named  in  Affidavit  for  Attach- 
ment—  Waiver. — Where  an  attachment  was  sued  out  in  aid  of  an  action 
tlie  affidavit  and  order  for  which  fixed  the  damages  at  $225,  the  recov- 
ery was  for  (250.  One  of  the  grounds  for  a  motion  for  a  new  trial  was, 
that  the  amount  found  was  excessive,  and  the  same  was  assigned  for 
error.  There  was  evidence  tending  to  support  the  finding  as  to  tlie 
amount.  It  was  held^  that  the  attention  of  the  court  should  have  been 
called  to  the  affidavit,  so  that  the  defect  could  have  been  cured  by  a  re- 
mittitur; not  having  been  done,  the  Appellate  Court  will  not  consider  it 
as  first  presented  on  appeal 

Memorandam. — Action  in  case  against  a  carrier  of  freight  for  failure 
to  safely  transport,  etc.  Appeal  from  the  Circuit  Court  of  McLean 
County;  the  Hon.  Thomas  F.  Tipton,  Judge,  presiding.  Heard  in  this 
court  at  the'May  term,  1893,  and  affirmed.  Opinion  filed  December  4, 
1898. 

The  opinion  states  the  case. 

Appellant's  Brief,  Frank  T.  Hamilton  and  *W.  H.  Jack- 
son, Attorneys. 

A  common  carrier  may,  by  contract,  limit  his  liability  to 
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such  damage  as  may  arise  on  his  own  line.  In  the  absence 
of  such  contract  the  first  carrier  is  the  responsible  party, 
and  the  intermediate  roads  his  agents.  No  such  contract 
was  shown  in  this  case.  III.  Cent.  R.  v.  Frankenburg,  54 
111.  88;  Same  v.  Johnson,  34  111.  389;  Adams  Ex.  Co.  v.  Wil- 
son, 81  111.  339;  Field  v.  Chicago,  etc.,  E.,  71  111.  458;  Erie 
Ey.  Co.  V.  Wilcox,  84  III.  239;  Wabash,  etc.,  E.  v  Jagger- 
man,  115  111.  407;  Cincinnati,  etc.,  E.  v.  Spratt,  2  Duval,  4. 

Common  carriers  mav  make  defenses  to  actions  for  dam- 
ages  other  than  the  act  of  God  or  the  public  enemy.  Hut- 
chinson on  Carriers,  Sec.  221;  I.  &  St.  L.  E.  Co.  v.  Jurey,  8 
111.  App.  160;  Chicago,  etc.,  E.  v.  Harmon,  12  111.  App.  54; 
111.,  et€.,  E.  Co.  V.  Brelsford,  13  111.  App.  251,  and  cases  therein 
cited;  Louisville,  etc.,  E.  Co.  v.  Hedger,  9  Bush  (Ky.),  645; 
Hall  V.  Eenfro,  3  Mete.  (Ky.)  51:  cases  cited  3  Am.  and  Eng. 
Ency.  of  Law,  page  7,  note. 

Esjiecially  is  this  true  when  the  shipper  selects  his  own 
cars  and  controls  shipment  of  live  stock.  111.  Cent.  E.  Co.  . 
v.Crabtree,  19  111.  136;  Ohio,  etc.,  E.  Co.  v.  Dunbar,  20  111. 
023;  St.  Louis,  etc.,  E.  Co.  v.  Dorman,  72  111.  504;  111.  Cent. 
E.  Co.  V.  Hall,  58  111.  409;  Chicago,  etc.,  E.  Co.  v.  Van 
Dressor,  22  Wis.  511;  Harris  v.  Northern  Ind.  E.  Co.,  20 
N.  Y.  232;  Squire  v.  N.  Y.  Cent.  E.  Co.,  98  Mass.  239. 

Appellee's  Brief,  Kerrick,  Lucas  &  Spencer,  Attorneys. 

The  first  point,  as  we  understand  appellant's  brief,  is,  that 
it  was  brought  against  the  wrong  party;  that  we  should 
have  sued  the  first  carrier  who  first  took  possession  of  the 
horses.  That  might  be  true,  if  the  suit  were  on  the  con- 
tract, but  the  action  is  in  tort,  and  the  action  of  tort  may 
always  be  brought  against  the  party  who  actually  com- 
mitted it-  Had  this  suit  been  brought  against  an  inter- 
mediate carrier,  i.  «.,  one  who  neither  contracted  with 
appellee,  nor,  in  fact,  committed  the  tort,  then  the  point 
made  by  appellant  would,  perhaps,  be  well  taken;  but  appel- 
lant having  actually  injured  the  horses  while  it  actually 
had  possession  of  them  as  a  common  carrier,  it  at  once 
became  liable  to  the  appellee  for  the  injury  and  dam- 
age, and  could  only  be  excused  by  showing  that  the  injury 
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was  caused  by  the  act  of  God  or  the  public  enemy.  Chicago 
&  A.  R.  R.  Co.  V.  Shea,  66  111.  471;  Chicago  &  N.  W.  R.  R. 
Co.  V.  Sawyer,  69  111.  285;  Merchants'  Dispatch  v.  Theilber, 
86  111.  71. 

And  the  same  rule  applies  with  reference  to  the  carrier  of 
animals.  Illinois  C.  R.  R.  Co.  v.  Waters,  41  111.  73;  Toledo 
P.  &  W.  R.  R.  Co.  V.  Hamilton,  76  111.  393;  Illinois  C.  R. 
R.  Co.  V.  Finnigan,  21  111.  646. 

The  injury  having  been  caused  by  appellant,  it  is  liable. 
Great  Western  R,  R.  Co.  v.  McDonald,  18  111.  172;  Adams 
Express  Co.  v.  Stettauer,  61  111.  184;  Hutchinson  on  Carriers, 
Sec.  761;  Chicago  &  N.  W.  R.  R.  Co,  v.  N.  L.  Packet  Co., 
70  111.  222. 

Mr.  Justice  Pleasants  delivered  the  opinion  op  the 
Court. 

Appellant  shipped  horses  from  Montana  to  AsheviUe, 
North  Carolina,  in  cars  of  his  own  selection  for  the  whole 
trip,  known  as  Street's  stable  cars.  By  his  order  they  were 
reloaded  in  the  Union  stock  yards  at  Cincinnati,  then  deliv- 
ered at  the  Park  Street  yards  by  an  engine  of  the  Baltimore 
&  Ohio  R.  R.  Co.  to  appellant,  to  be  transferred  to  the  L.  & 
N,  R.  R.  Co.  at  Newport,  Ky.  At  the  latter  place  the  em- 
ployes of  appellant  attempted  to  make  a  running  switch  to 
throw  the  cars  on  the  L.  &  N.  side  track — the  engine  being 
between  them  and  the  switch.  By  reason  of  snow  on  the 
track  they  stopped  on  the  frog  and  had  to  be  pushed  oflP. 
For  that  purpose  a  pole  was  first  used,  but  having  broken, 
the  men  shoved  them  by  hand.  When  they  began  to  run 
freely  a  brakeman  climbed  upon  them,  who,  finding  that  the 
first  brake  did  not  work,  set  the  second,  which  broke  a  chain 
and  let  the  cars  run  some  two  or  three  hundred  feet  and 
collide  forcibly  with  cattle  cars  on  the  track.  When  taken 
back  to  the  Covington  yards  to  be  reloaded  it  was  found 
that  one  of  appellee's  horses  had  a  broken  leg,  on  account 
of  which  he  was  killed  by  appellant,  and  another  a  shoulder 
bruised  and  skinned. 

To  recover  the  damages  so  sustained  this  action  was 
brought  against  the  company,  tried  by  a  jury  and  resulted 
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in  a  verdict  for  plaintiff  for  $250,  on  which  judgment  was 
entered  after  overruling  defendant's  motion  for  a  new  trial, 
from  which  judgment  the  defendant  prosecutes  this  appeal. 

It  is  said  that  the  evidence  does  not  support  the  finding. 
The  abstract  shows  nothing  of  the  declaration,  but  it  is 
stated  in  argument  that  as  originally  filed  it  charged  the 
attempt  to  make  the  running  switch  as  the  particular  neg- 
ligence from  which  the  injury  directly  resulted,  and  insisted 
upon  the  evidence,  that  such  attempt  was  not  nor  could 
have  been  the  cause  of  it.  In  the  same  way  it  appears, 
however,  that  before  final  judgment  the  court  allowed  an 
additional  count  to  be  filed,  which  charged  negligence  only 
generally,  in  that  the  defendant  failed  to  carry  the  horses 
safely  according  to  its  duty  as  a  common  carrier.  Under 
that  count  the  particular  act  of  negligence  that  produced 
the  failure  is  immaterial.  The  failure  to  carry  safely  is 
itself  prima  facie  a  substantive  and  sufficient  cause  of  action; 
plaintiff  is  not  required  to  prove  or  allege  the  particular  cir- 
cumstances of  the  loss  or  injury.  Great  Western  R.  R.  Co. 
V.  McDonald,  18  111.  174-5. 

How  or  why  the  chain  came  to  break,  which  made  it  im- 
possible to  check  the  motion  of  the  cars  or  prevent  the  col- 
lision, which  seems  to  have  been  the  real  cause  of  the  injury, 
did  not  appear,  and  the  argument  based  on  the  assumption 
that  defendant  was  only  bound  to  use  ordinary  care,  is 
that  the  evidence  wholly  fails  to  show  any  want  of  such 
care  on  its  part;  that  the  cars  were  selected  by  the  plaintiff, 
and  the  defendant  could  not,  by  the  exercise  of  ordinary 
care,  have  known  of  the  defect  in  the  brake-chain. 

But  it  does  not  appear,  excapt  from  the  fact  that  it 
broke,  that  there  was  any  defect  in  it.  And  we  understand 
the  law  to  be,  that  a  common  carrier  is  bound,  in  the  ab- 
sence of  a  special  contract  limiting  his  liability,  to  much 
more  than  ordinary  care;  that  as  a  rule  with  but  few  excep- 
tions, he  is  an  absolute  insurer  against  loss  or  damage  of 
goods  in  his  charge,  as  such,  except  as  against  the  act  of 
God  or  of  the  public  enemy  (Adams  Express  Co.  v.  Wilson, 
81  111.  340,  where  the  rule  is  stated  as  so  elementary  that 
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the  court  refers  to  no  authority);  that  in  accepting  and 
using  the  means  of  carriage,  by  whomsoever  selected  and 
tendered,  without  fraud,  he  assumes  all  the  risks  of  their 
defects;  and  that  in  case  of  a  spsoial  contract  exempting 
him  from  liability,  except  for  a  failure  to  exercise  ordinary 
care,  actual  loss  or  damage  of  the  goods  in  transit,  is  prima 
faci'e  evidence  of  such  failure,  apd  casts  the  burden  of  proof 
upon  him.  Adams  Express  Co.  v.  Stattaners,  61  111.  187, 
and  authorities  there  cited. 

In  this  case  it  did  not  appear  nor  was  it  claimed,  that 
there  was  any  special  contract  limiting  the  common  law 
liability  of  defendant  as  a  common  carrier,  or  that  the 
injury  was  due  to  any  cause  inherent  in  the  property  in- 
jured, as  live  stock,  or  to  any  other  that  is  recognized  as  an 
exception  to  the  general  rule. 

It  is  further  said  that  in  the  absence  of  a  contract  limit- 
ing the  carrier's  liability  to  such  damage  as  may  arise  on 
his  own  line,  the  first  carrier  is  the  responsible  party,  and 
the  intermediate  carriers  his  agents;  and  that  there  was  no 
such  contract  shown  in  this  case.  The  inference  is  that  the 
action  should  have  been  brought  against  the  carrier  who 
received  the  horses  in  Montana. 

Where  the  first  carrier  expressly  contracts  for  through 
transportation,  or  without  an  express  contract  assumes  that 
duty,  he  is  liable  in  an  action  on  the  contract,  or  in  tort,  for 
loss  or  damage  of  the  property  occurring  on  any  of  the 
lines,  and  may  recover  over  against  his  agent,  the  carrier 
who  failed  in  duty.  But  the  shipper  is  not  bound  to  sue 
the  first  carrier  unless  he  chooses  to  bring  his  action  on  the 
contract.  In  that  case  he  must  of  course  sue  the  contract- 
ing party.  If  he  sues  in  tort  he  may  bring  the  action 
against  either  the  first  carrier,  or  any  other,  who  actually 
committed  the  injury.  This  would  seem  to  be  according  to 
the  elementary  rule  as  to  parties,  and  it  is  expressly  held  to 
be  the  rule  in  cases  like  this.  C.  &  N.  W.  Ey.  Co.  v.  N.  L, 
Packet  Co.,  70  111.  222-3. 

Here  tliere  was  evidence  enough  to  support  the  finding 
that  the  injury  done  was  on  appellant's  line.    And  upon  the 
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f oct^,  it  is  useless  to  consider  particularly  the  points  raised 
upon  the  instructions.  They  were  not  as  discriminating  as 
they  might  have  been,  but  the  greater  liberality  was  shown 
to  the  defendant.  The  objections  urged  would  have  been 
more  serious  if  the  additional  count  had  not  been  filed. 
Under  that  count,  with  any  proper  instructions,  we  think 
the  verdict  should  have  been  for  the  plaintiff. 

There  was  an  attachment  sued  out  in  aid  of  the  action, 
the  affidavit  and  order  for  %vhich  fixed  the  damages  at 
$225,  and  the  statute  declares  that  in  such  case  ^'  no  greater 
amount  shall  be  claimed."  K.  S.  Ch.  XI,  Sec.  31,  S.  &  C.  One 
of  the  grounds  for  the  motion  for  a  new  trial  was,  that  the 
amount  found  was  excessive,  and  the  same  is  assigned  for 
error.  There  was  evidence  tending  to  support  the  finding 
as  to  the  amount,  and  whether  the  attention  of  the  court  or 
of  counsel  was  called  to  the  affidavit  and  order  for  the  writ 
of  attachment,  and  the  provision  of  the  statute,  we  are  not 
informed,  but  infer  it  was  not.  It  could  have  been,  and  it 
should  be  presumed,  would  have  been  at  once  met  by  a  re- 
mittitur. We  are  not  disposed  to  consider  the  matter  as 
first  presented  on  appeal. 

Judgment  affirmed. 


Anton  Ton  Beeden  v.  W.  B.  Evans. 

1.  Evidence — Introduction  of  the  Instrument  with  which  an  Assault 
is  Committed, — Upon  the  trial  of  an  action  for  assault  and  battery, 
where  there  is  evidence  tending  to  establish  its  identity,  it  is  not  im- 
proper to  introduce  the  weapon  with  which  the  assault  was  made. 

2.  Admissions — Identity  a  Question  for  the  Jury. — Whether  a  state- 
ment or  admission  of  a  party  has  reference  to  the  issue,  is  a  question  of 
fact  for  the  determination  of  the  jury,  the  duty  of  the  court  being  to 
admit  proof  of  the  statement  or  admission,  if  there  is  evidence  tend- 
ing to  show  that  it  refers  to  the  controversy  in  hearing. 

8.  Instructions— iSto^tng  Propositions  of  Law — Assuming  Facts, — 
An  instruction  stating  that  one  charged  with  a  deadly  assault  can  not 
avail  himself  of  the  claim  of  necessary  self-defense  if  the  necessity 
for  sadi  defense  was  brought  about  by  his  own  deliberate  wrongful  act, 
does  not  assume  that  the  appellant  committed  a  deadly  assault;  it  only 
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parportB  to  declare  a  principle  applicable  to  the  case  of  one  charged 
with  a  deadly  assault. 

4.  Damages — Elements  of,  in  Actions  for  Assaidt  and  Battery, — In 
an  action  for  assault  and  battery,  the  insult  and  indignity  inflicted  upon 
a  person  by  giving  him  a  blow  in  anger,  rudetieBa  or  insolence,  eonstitute 
an  element  of  damages. 

6.  Damaobs— ^5,^65  Not  Exeessive.—'Where  the  defendant,  while 
the  plaintiff  was  sitting  in  a  chair,  approached  secretly  from  behind  and 
struck  him  a  violent  blow  upon  the  head  with  a  heavy  chair,  felling  him 
to  the  ground  and  rendering  him  unconscious,  $3,3^  can  not  be 
deemed  excessive,  when  the  serious  character  of  the  injuries  inflicted 
upon  the  appellee,  the  power  of  the  jury  to  award  exemplary  damages, 
and  the  propriety  of  such  an  award,  under  tlie  proof,  are  all  considered. 

Memorandnm.— Trespass.  Assault  and  battery.  In  the  Circuit 
Court  of  Montgomery  County;  the  Hon.  Jacob  Fotjkb,  Judge,  presid- 
ing. Declaration  in  trespass.  Pleas,  general  issae  and  son  assault 
demesne.  Replication :  '*  And  as  to  the  second  plea  by  tlie  defendant 
above  pleaded,  the  plaintiff  says,  precludi  non,  because  he  says  that  de- 
fendant did  not  act  in .  his  own  necessary  self-defense  in  committing  the 
injury  complained  of,  as  alleged  in  said  plea,  and  of  this  the  plaintiff 
puts  himself  upon  the  country,"  etc.  Trial  by  jury;  verdict  and  judg- 
ment, $2,865  for  plaintiff.  Defendant  appeals.  Heard  in  this  court  at 
the  May  term,  1893,  and  aflirmed.    Opinion  filed  October  28, 1893. 

The  opinion  states  the  case. 

D.  H.  Zbpp,  Ricks  &  Cretohton,  and  Palmer^  Shutt  & 
Drennan,  attorneys  for  appellant. 

Lane  &  Cooper,  attorneys  for  appellee. 

« 

Mr.  Presiding  Justice  Booos  delivered  the  opinion  of 
THE  Court. 

This  was  trespass  to  recover  for  an  assault  and  battery 
made  by  appellant  upon  the  api>ellee.  The  judgment  below 
was  for  the  appellee,  from  which  this  appeal.  It  was  proven 
and  not  denied  that  the  appellant  struck  the  appellee  upon 
the  bead  with  a  chair.  The  appellant  insisted  that  the  blow 
was  delivered  in  self-defense.  Alleged  erroneous  rulings  of 
the  court  upon  questions  of  the  admissibility  of  evidence 
demand  attention. 

Parts  or  pieces  of  a  chair  were,  over  the  objection  of  the 
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appellant,  exhibited  to  the  jury,  as  being  the  same  chair  or 
pieces  thereof  with  which  the  assault  was  made.  The 
ground  of  the  objection  was  that  the  chair  was  not  suffi- 
ciently identified  as  being  the  one  used  by  appellant  on  the 
occasion  in  question,  and  that  its  production  was  likely  to 
prejudice  the  minds  of  the  jury. 

We  find  in  the  record  testimony  tending  to  establish  the 
identity  of  the  chair,  amply  sufficient  to  justify  the  action  of 
the  court  in  permitting  its  production  to  the  jury,  and  that 
it  is  proper  to  introduce  the  instrument  or  weapon  with 
which  the  evidence  tends  to  show  an  assault  was  made,  is 
undoubted. 

One  Williamson,  a  witness  for  the  appellee,  was  allowed, 
over  the  objection  of  the  appellant,  to  give  in  evidence  a  dec- 
laration made  by  the  appellant,  in  a  saloon  at  Litchfield,  to 
the  eflfect  that  he,  the  appellant,  "  had  knocked  hell  out  of 
them  up  at  Nokomis."  Appellant's  counsel  insist  that  it 
does  not  appear  that  this  admission  or  statement  had  refer- 
ence to  the  difficulty  with  the  appellee.  The  name  of  the 
appellee  was  not  used,  it  is  true,  but  the  assault  upon  him 
occurred  at  Nokomis,  a  few  weeks  previous  to  the  conversa- 
tion at  Litchfield,  and  the  words  used  by  the  appellant  in 
their  common  meaning,  clearly  referred  to  the  hitting  or 
knocking  of  some  one  at  Nokomis. 

Whether  a  statement  or  admission  of  a  party  has  refer- 
ence to  the  issue,  is  a  question  of  fact  for  the  determination 
of  the  jury,  the  duty  of  the  court  being  to  admit  proof  of 
the  statement  or  admission  if  there  is  evidence  tending  to 
show  that  it  referred  to  the  controversy  in  hearing. 

The  ruling  of  the  court  admitting  the  testimony  was,  we 
t'link,  not  improper.  The  appellant,  when  testifying,  gave 
his  version  of  the  (Jonversation  or  statement  so  alleged  to 
have  been  made  by  him,  and  the  jury  had  all  attainable  in- 
formation upon  the  question,  and  we  can  not  conceive  that 
the  appellant  was  improperly  affected  by  the  action  of  the 

court. 

We  have  carefully  read  and  considered  the  testimony  upon 
which  the  jury  acted,  and  find  that  the  verdict  is  abundantly 
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sustained  by  the  proof.  The  case  made  by  the  evidence  in 
behalf  of  the  appellee  is  that  the  appellant,  when  the  ap- 
pellee was  sitting  in  a  chair,  approached  secretly  and  struck 
him  a  violent  blow  upon  the  head  with  a  heavy  chair,  fell- 
ing him  to  the  ground  and  rendering  him  unconscious.  It 
was  also  proven  that  the  appellant  entertained  strong  feel- 
ings of  hatred  and  ill  will  against  the  appellee. 

The  appellant  admitted  that  he  struck  the  blow,  but 
insisted  that  he  thought  the  appellee  intended  or  was  con- 
templating an  assault  upon  him  and  that  he  struck  in  antic- 
ipation  of  danger.  His  version  found  support  in  the  testi- 
mony of  but  one  witness,  but  other  evidence  tended  strongly 
to  show  that  such  witness  was  not  present  when  the  blow 
was  given.  The  testimony  of  the  persons  who  were  present 
(if  we  exclude  the  witness  just  referred  to,  as  the  evidence 
justified  the  jury  in  doing)  fully  authorized  the  jury  to 
accept  the  api)ellee's  version  of  the  assault.  Nor  do  wc 
think  substantial  error  is  to  be  found  in  the  instructions. 

Objections  are  urged  to  some  of  the  instructions  given  in 
behalf  of  the  appellee,  among  others  the  second.  It  states  as 
a  proposition  of  law  that  one  charged  with  a  deadly  assault 
can  not  avail  himself  of  the  claim  of  necessary  self-defense, 
if  the  necessity  for  such  defense  was  brought  about  by  his 
own  deliberate  wrongful  act.  It  is  not  complained  that  an 
incorrect  rule  of  law  is  announced,  but  it  is  insisted  that  the 
instruction  assumes  that  the  appellant  committed  a  deadly 
assault.  We  think  not;  it  only  purports  to  declare  a  prin- 
ciple applicable  to  the  case  of  one  charged  with  a  deadly 
assault. 

Counsel  for  appellant  erroneously  suggest  that  the  declara- 
tion does  not  allege  that  the  assault  was  a  deadly  one.  While 
this  seems  unimportant,  yet  it  may  not  be  amiss  to  note 
that  the  charge  in  the  first  count  of  the  declaration  is  that 
^^  the  appellant  struck  the  appellee  upon  the  head  with  a 
large  and  heavy  chair,  fracturing  and  injuring  the  plaintiffs 
skull  in  so  grievous  a  manner  that  his  life  was  despaired  of," 
etc.  It  is  further  objected  that  this  instruction  practically 
advises  the  jury  that  "  the  only  kind  of  self-defense  of  which 
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the  appellant  could  avail  himself  is  necessary  self-defense; 
thos^  it  is  thought,  ignoring  the  right  of  defense  against  an 
apprehended  apparent  danger. 

We  do  not  so  understand  or  construe  it.  It  is  only  by  a 
forced  and  strained  construction  that  even  an  implication  to 
that  eflFect  may  be  drawn.  The  right  given  the  appellant 
by  law  to  act  in  self-defense  against  a  danger  only  apparent 
was  fully  made  known,  and  so  clearly  stated  to  the  jury  in 
the  instructions  given  for  the  appellant,  that  it  would  be 
highly  unreasonable  to  suppose  that  they  might  have  been 
misled  as  to  appellant's  rights  in  that  respect  by  the  technical 
and  forced  construction  sought  to  be  given  to  the  instruc- 
tion under  consideration. 

The  chief  objection  to  this  instruction  is  that  it  states  an 
abstract  principle,  having  but  little  if  any  application  to  the 
facts  of  the  case,  for  it  is  notcontended  that  appellantbrought 
on  a  difficulty,  or  by  any  wrongful  act  caused  an  affray,  and 
sought  to  avail  himself  of  the  right  of  self-defense  in  the 
course  of  a  combat. 

But  we  do  not  see  that  a  knowledge  of  the  abstract  rule 
would  tend  in  any  way  to  mislead  or  confuse  the  jury.  We 
regard  the  instructions  as  being  unnecessary  but  not  vicious 
or  hurtful. 

The  seventh  instruction  for  the  appellee  is  as  follows : 

VII.  The  jury  are  instructed  that  in  an  action  of  assault 
and  battery,  the  insult  and  indignity  inflicted  upon  a  person 
by  giving  him  a  blow  in  anger,  rudeness  or  insolence,  con- 
stitute an  element  of  damages,  and  in  this  case,  if  the  jury 
believe  from  the  evidence  that  the  defendant  committed  an 
assault  upon  the  plaintiff,  as  charged  in  the  declaration,  then 
the  jury,  in  assessing  damages,  may  consider  as  an  aggrava- 
tion of  the  wrong  the  mental  suffering  and  mortification  of 
ftelingof  the  plaintiff,  arising  from  the  insult  and  indignity 
of  the  defendant's  blow,  if  any  such  is  proved. 

The  complaint  is  that  this  instruction  directs  the  jury, 

if  they  believe  from  the  evidence  that  the  appellant  made 

the  assault  upon  the  appellee,  to  find  for  the  appellee,  and, 

^  as  appellant  insists,  wholly  ignoring  all  right  of  self-defense. 


*   • 
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The  objection  is  not  well  taken.  The  instruction  was  in- 
tended only,  and  purports  only,  to  advise  the  jury  as  to  cer- 
tain elements  of  damages  which  they  might  consider  if  they 
find  for  the  plaintiff. 

There  seems  no  reason  to  believe  that  it  might  have  been 
otherwise  understood,  even  if  standing  alone;  but  when  con- 
sidered in  connection  with  the  other  instructions  it  is  mani- 
fest that  it  could  not  have  been  misapprehended. 

The  criticism  upon  the  other  instructions  given  for  the 
appellee  is  technical,  and  does  not  touch  the  substantial  cor- 
rectness of  the  principles  of  law  announced.  It  is  not  com- 
])lained  that  the  court  refused  or  erroneously  modified  any 
instruction  asked  for  by  the  appellant.  Those  given  covered 
the  whole  range  of  the  facts  and  every  legal  aspect  of  the 
case,  and  liberally  recognized  and  declared  the  right  of  self- 
defense,  not  only  as  against  real  danger,  but  also  as  against 
only  apparent  or  apprehended  danger.  The  damages,  though 
large,  can  not  be  deemed  excessive,  when  the  serious  charac- 
ter of  the  injuries  inflicted  upon  the  appellee,  the  power  of 
the  jury  to  award  exemplary  damages,  and  the  propriety  of 
such  an  award  under  the  proof,  are  all  considered. 

We  find  no  substantial  error  upon  points  raised  in  the 
record,  and  can  not  say  but  that  the  judgment  is  right  in 
every  respect  upon  the  merits.    The  judgment  is  affirmed. 


Baniel  Gregg  r.  John  N.  Wooliscroft  &  Co. 

1.  Trade  and  C03Iherce — Trade  Designations— **  Cooi  and  Sweet 
Oats.*^ — In  the  grain  markets  and  among  grain  dealers  the  name  of  '*  cool 
and  sweet  oats  "  has  been  given  to  oats  of  another  quality.  "  Cool  and 
sweet  oats  "  may  be  damp,  unclean  and  light  in  weight,  and  even  so  de~ 
fective  and  faulty  that  it  will  not  fiU  the  requirements  of  any  trade.  It 
is  only  required  that  the  grain  be  sound,  and  that  it  arrive  at  its  destina- 
tion **  cool  and  sweet.** 

2.  CJoNTRACT  —  Made  hy  Postal  Correspondence, — Where  an  accept- 
ance of  a  contract  is  to  be  made  by  mail,  the  proposer  may  withdraw  his 
offer  at  any  time  before  a  letter  is  posted  accepting  it. 
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8.  Agency — Who  is  a  Special  Agent — A  special  agent  is  one  invested 
with  limited  specified  powers  which  he  is  authorized  to  exercise  only  for 
a  particular  purpose.  His  power  is  measured  by  the  express  directions 
given  by  the  principaL 

4.  AaENCY — Who  is  a  Oeneral  Agent — A  general  agent  is  one  who 
is  empowered  to  act  generally  for  the  principal  in  some  particular  busi- 
nesis,  and  to  do  all  acts  in  connection  with  the  particular  business. 

5.  Agency — Volume  of  Business  Does  Not  Determine  the  Extent  of 
the  Agent's  Authority, — The  volume  of  business  transacted  by  an  agent, 
does  not  determine  the  extent  of  his  authority,  for  he  may  have  acted 
only  by  express  directions  in  each  particular  instance,  and  the  volume 
of  the  business  have  been  simply  the  result  of  the  execution  of  numerous 
special  orders  from  his  principaL  /' 

6.  Agent — Construction  of  Letter  of  Authority, — Appellee  wrote  to 
a  grain  broker,  "  We  want  oats  quite  badly  and  can  pay  25  cents  for 
August,  and  24  cents  for  September.''  Under  the  terms  of  the  letter,  it 
teas  held,  that  he  had  no  power  to  make  a  contract  for  the  sender  of  the 
letter  to  buy  ten  cars  cool  and  sweet  oats,  for  each  August  and  Septem- 
ber delivery, 

Memorandnin. — Assumpsit.  Breach  of  contract  of  sale.  Appeal  from 
the  Circuit  Court  of  Vermilion  County;  the  Hon.  Ferdinand  Book- 
walter,  Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1893. 
Reversed  and  remanded.    Opinion  filed  October  28,  1893. 

The  opinion  states  the  case, 

F.  LiNDLEY  and  G.  W.  Salmans,  attorneys  for  appellant. 

Calhoun,  Steely  &  Jones,  and  E.  R.  E.  Kimbrough,  at- 
torneys for  appellee. 

Mr.  Presiding  Justice  Bogos  delivered  the  opinion  of 
THE  Court, 

This  is  an  appeal  from  a  judgment  in  favor  of  the  appel- 
lee in  the  sum  of  $700,  as  damages,  occasioned  by  the  refusal 
of  the  appellant  to  deliver  ten  car  loads  of  cool  and  sweet 
oats  in  August,  1890,  and  the  like  quality  of  same  character 
of  oats  in  September  of  the  same  year,  as  appellee  alleges 
appellant  contracted  to  do. 

The  appellant,  in  1890,  was  a  grain  dealer  at  Danville, 
Illinois.  The  appellee  was  at  the  same  time  engaged  in  the 
like  trade  at  Cincinnati,  Ohio,  the  firm  consisting  of  one' 
member  only,  John  N.  Wooliscroft.    One  D.  R.  Evans,  in 
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June  of  the  year  named,  was  a  grain  broker  in  Danville,  and 
in  that  capacity  purchased  grain  for  a  number  of  customers, 
among  them  the  appellee.  As  to  the  manner  in  which  he 
conducted  the  brokerage  business,  Evans  states  that  his 
customers  would  furnish  him  prices  and  he  would  go  to 
parties,  consummate  the  trades  and  would  then  name  his  prin- 
cipal to  the  seller.  The  appellee's  right  of  recovery  rests 
upon  a  contract  which  he  alleges  Evans  made  for  him  with 
the  appellant,  by  which  the  appellant  became  bound  to 
deliver  to  him,  on  board  the  cars  at  Danville,  ten  carloads  of 
cool  and  sweet  oats,  during  August,  1890,  at  twenty-five 
cents  per  bushel,  and  ten  car  loads  of  oats  of  same  quality  to 
be  likewise  delivered  in  the  month  of  September,  1890,  at 
twenty-four  cents  per  bushel.  The  appellant  denies  that  he 
entered  into  the  alleged  contract.  The  facts  relating  to 
this  supposed  contract  as  shown  by  the  evidence,  are  about 
these :  On  the  24th  day  of  June,  1890,  Evans  received  a 
letter  from  the  appellee,  which,  so  far  as  it  relates  to  the 
matter  in  hand,  is  as  follows : 

Cincinnati,  June  23, 1890. 
D.  R.  Evans,  Danville,  Illinois. 

Deab  Sib  :  *  *  «  We  want  oats  quite  badly  and  can 
pay  25  cents  for  August  and  24:  cents  for  September.  We 
look  for  a  good  demand  for  oats. 

Tours  truly, 

J.   N.   WOOLISOROFT  &  Co. 

This  letter,  it  will  be  observed,  does  not  mention  or  indi- 
cate the  grade  or  quality  of  oats  for  which  t  he  prices 
named  would  be  paid  nor  does  it  expressly  direct  Evans  to 
buy  for  the  writer.  Both  Evans  and  Wooliscroft  agree  that 
the  relations  between  them  arising  from  prior  transactions 
were  such  that  the  letter  was  understood  and  intended  as  a 
direction  to  buy.  It  appears  conclusively  from  the  testi- 
mony that  in  the  grain  trade,  propositions  to  sell,  directions 
to  buy,  or  contracts  of  purchase  and  sale  of  oatg,  where  no 
grade  or  quality  is  specified,  oats  that  will  grade  No.  9  is 
understood  and  implied.  This  is  shown  to  be  an  unvaryin!^ 
rule  among  dealers  in  grain.    To  grade  No.  2,  oats  must  be 
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dry  and  reasonably  clean,  the  grain  sound  and  plump,  in  a 
degree  that  a  measured  bushel  will  reach  the  legal  standard 
of  weight. 

In  the  grain  markets  and  among  grain  dealears  the  name 
of  "cool  and  sweet  oats"  has  been  given  to  oats  of  another 
quality;  cool  and  sweet  oats  may  be  damp,  unclean  and  light 
in  weight,  and  even  so  defective  and  faulty  that  it  will  not 
fill  the  requirement  of  any  grade.  It  is  only  required  that 
the  grain  be  sound  and  that  it  arrive  at  its  destination  ^^  cool 
and  sweet." 

There  is  a  material  difference  in  the  market  value  of  "  cool 
and  sweet"  and  No.  2  oats,  the  latter  being  worth  from 
two  to  five  cents  per  bushel  more  than  the  former.  Mr. 
Evans  testifies  concerning  still  another  designation  or  trade 
name  descriptive  of  other  oats  which  he  calls  "  mixed  oats." 
No  other  witnesses  testified  concerning  it,  and  he  seems  to 
have  only  an  indistinct  and  vague  idea  about  it. 

He  was  not  able  to  name  its  requisite  qualities  or  tell  how 
it  might  be  distinguished  from  other  grades;  he  said  that 
"  cool  and  sweet "  might  not  be  **  mixed  "  oats,  but  that  the 
distinction  was  very  indefinite.  He  could  give  no  further 
information  upon  the  subject.  We  think  the  trade  has  not 
adopted  the  name  of  "  mixed  oats  "  as  a  trade  designation, 
but  so  far  as  shown  from  the  evidence  in  this  case,  oats  cf 
any  grade  or  quality  may  be  of  mixed  oats.  Evans  received 
appellee's  letter  on  the  24th  of  June  and  called  on  the  appel- 
lant on  the  same  day.  A  conversation  occurred  between 
them  which  appellee  relies  upon  to  constitute  the  contract 
sued  upon. 

Evans'  version  of  this  conversation,  given  in  his  examina- 
tion in  chief  as  a  witness  for  the  appellee  is,  that  he  told 
Gregg  he  had  received  instructions  from  the  appellee  to  pay 
twenty-five  cents  per  bushel  for  mixed  oats  for  August 
shipment  and  twenty-four  cents  per  bushel  for  mixed  oats  for 
September  shipment,  and  that  Gregg  refused  to  sell  mixed 
oats  but  offered  to  sell  ten  cars  of  "  cool  and  sweet "  oats  at 
the  prices  named  for  the  respective  months  and  that  he, 
acningfor  the  appellee,  accepted  the  offer  and  closed  the  con- 
tract accordingly. 
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The  appellant's  version  of  this  conversation  is  that  Evans 
offered  him  the  prices  named  for  "  No.  2,"  and  that  he 
declined  to  accept,  but  told  Evans  he  would  contract  to  sell 
ten  cars  of  cool  and  sweet  oats  for  each  of  the  months  at  the 
respective  prices  named,  and  that  Evans  said  he  wotLld  sub- 
mit the  proposition  to  the  appellee  company  and  then  went 
away. 

On  the  same  day  Evans  sent  to  the  appellee  the  following 
telegram: 

''  Gregg  accepts  your  offer  25  and  24 — 10  cars  each  mixed 

oats  August  and  Sept<ember  shipment  to  arrive  cool  and 

sweet  110  per  cents  points. 

D.  R.  Evans." 

It  is  further  apparent  from  this  dispatch  that  £vans  was 
laboring  under  a  confusion  of  ideas  as  to  ^'  cool  and  sweet" 
and  mixed  oats. 

As  the  words  "  mixed  oats  "  which  he  used  in  the  telegram 
did  not  indicate  any  particular  grade  or  quality  of  grain,  we 
think  grade  "  No.  2  "  was  implied.  True,  the  words  cool  and 
sweet  are  used,  but  were  effectual  only  to  indicate  the  condi- 
tion of  the  oats  at  time  of  arrival  and  not  as  fixing  the 
grade. 

The  appellee  interpreted  the  message  as  we  have  and 
on  the  same  day  forwarded  to  the  appellant  this  dispatch : 

Junk  24, 1890. 
D.  Gregg  and  Son,  Danville,  Illinois. 

We  bought  from  you  this  day  10,000  bushels,  ten  cars,  Au- 
gust shipment,  grade  2,  mixed  oats,  price  25  cents;  10,000 
bushels,  ten  cars,  September  shipment,  grade  2,  mixed  oats, 

at  24  cents. 

Tours  trulv, 

Instructions  later.  J.  N.  Woolisceoft  &  Co. 

The  appellant  received  this  on  the  25th  of  June,  and  on  the 
same  day  notified  Evans  and  the  appellee  that  he  had  not 
offered  to  sell  or  sold  No.  2  oats,  and  that  he  canceled  his 
offer  to  sell  cool  and  sweet  oats.  Evans  in  reply  insisted 
that  a  contract  had  been  closed  for'"  cool  and  sweet  oats," 
and  that  it  must  stand;  that  he  would  see  that  the  appellee 
confirmed  it  as  a  purchase  of  cool  and  sweet  oats. 


^^ 


\ 
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The  appellant  refused,  however,  to  make  any  new  agree- 
ment, and  asserted  his  right  to  "  cancel  all  that  had  been 
done  and  announced  that  he  withdrew  his  offer  as  to  cool 
and  sweet  oats." 

On  the  26th  of  June  the  appellee  wrote  the  appellant, 
that  he  had  changed  the  entry  of  the  contract  for  August 
and  September  oats  to  "  cool  and  sweet "  instead  of  "  No.  2." 
The  appellant  refused  to  consider  himself  bound  by  what 
had  occurred,  so  notified  the  appellee  and  Evans,  and  did 
not  and  would  not  deliver  the  grain. 

The  appellee  instituted  his  action,  and  upon  a  hearing 
l>efore  a  jury  secured  a  verdict  in  his  favor  upon  which 
judgment  followed. 

It  is  urged  that  it  ought  to  be  conceded  that  the  jury  ac- 
cepted the  version  given  by  Evans  of  the  conversation  which 
it  is  claimed  resulted  in  a  contract.  If  that  position  be 
granted,  still  we  are  at  a  loss  to  know  how  it  can  be  made 
to  appear  that  the  parties  entered  into  a  contract. 

Evans'  testimony  is  that  the  appellant  offered  to  sell  ten 
cars  cool  and  sweet  oats  for  each  August  and  September 
delivery,  and  that  he  as  agent  for  the  appellee  accepted  the 
offer. 

Was  he  authorized  to  make  such  a  contract  for  the 
appellee  ? 

We  do  not  think  the  letter  written  him  by  the  appellee 
gave  him  such  authority.  Interpreted  as  it  must  be  as  to  the 
grade  of  oats  to  be  bought  by  the  usages,  custom  and  rules  of 
the  branch  of  business  in  which  all  the  parties  were  engaged, 
the  letter  only  authorized  him  to  buy  No.  2  oats,  and  to  that 
extent  and  effect  only  did  itiund  the  appellee.  It  is  ap- 
parent that  the  appellee  so  intended  it  to  be  understood,  for 
in  response  to  Evans'  telegram  to  him  that  "Gregg  accepts 
your  offer,"  ten  cars  mixed  oats  "  to  arrive  cool  and  sweet," 
he  forwarded  a  dispatch  to  the  appellant,  saying :  "  We 
bought  frorii  you  ten  cars  August  shipment,  grade  2,  mixed 
oats  *  *  *  and  ten  cars  September  shipment,  grade  2." 
The  intention  and  .understanding  of  the  appellee  further 
appears  from  his  letter  to  appellant,  written  under  date  of 
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June  26,  in  response  to  appellant^s  notification  that  the  offer 
of  cool  and  sweet  oats  made  to  Evans  was  withdrawn,  in 
which  letter  appellee  says : 

"  We  have  changed  the  entry  for  the  ten  cars  each  August 
and  September  to  cool  and  sweet  oats  instead  of  No.  2.  We 
are  short  these  oats  and  must  have  them  even  as  cool  and 
sweet  oats.  We  will  endeavor  to  put  them  upon  other  sales 
to  interior  points  and  get  other  oats  grading  No.  2,  but  as 
the  case  now  stands  we  have  to  keep  these  twenty  cars  as 
per  your  understanding  with  Evans." 

It  is  manifest  from  this  extract  from  appellee's  letter  that 
the  purpose  and  intent  of  the  appellee  when  he  indited  the 
letter  to  Evans  was  to  authorize  Evans  to  buy  No.  2  oats, 
but  that  as  he  at  the  time  when  writing  to  the  appellant 
''  was  short  of  oats,"  he  had  concluded  as  the  "  case  then 
stood"  to  take  the  oats  though  only  "cool  and  sweet," 
and  try  to  get  elsewhere  the  No.  2  oats  that  he  really  au- 
thorized and  expected  Evans  to  buy.  It  seems  perfectly 
clear  that  Evans  was  not  authorized  by  the  letter  in  ques- 
tion to- buy  "cool  and  sweet  oats"  for  the  appellee  at  the 
time  he  claims  to  have  made  the  contract  with  the  appel- 
lant upon  which  the  suit  is  brought.  His  contract,  if  any 
he  made  on  that  occasion,  so  far  as  the  latter  was  concerned 
did  not  bind  the  appellee.  It  is  suggested  that  appellee 
ratified  and  confirmed  the  alleged  contract.  He  did  not  do 
so  by  the  letter  of  confirmation,  for  in  it  he  expressly  con- 
firms a  sale  and  purchase  of  No.  2  oats  and  the  appellant 
had  withdraw^n  his  offer  or  canceled  the  sale  before  appel- 
lee took  any  further  action  whatever. 

Before  the  gppftljfy.  wrote  the  letter  from  which  we  last 
quoted  he  had  received  notice  from  E^aijsand  also  from  the 
appellant  that  the  appellant  had  revoked  his  offer  and  can- 
celed "any  alleged  sale.  If  the  appellant  offered  to  sell  cool 
and  sweet  oats  and  Evans  accepted  the  offer  for  the  appel- 
lee the  acceptance  was  unauthorized  and  not  bifiding  on  the 
appellee  until  he  adopted  it^and  in  such  case  the  appellant 
might  lawfully  withdraw  the  offer  at  any  time  before  the 
appellee  had  accepted.    When  an  acceptance  is  to  be  made 
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by  mail  the  proposer  may  withdraw  at  any  time  before  a 
letter  is  posted  accepting  it.     3  Amer.  &  Eng.  Ency.  866. 

But  it  is  suggested  that  Evans,  aside  from  any  authority 
given  by  the  lettsr,  was  a  ganeral  a;;eat  for  appallee,  with 
full  power  and  authority  to  buy  oats  of  any  grade  for  him, 
and  that  he  made  the  alleged  contract  with  the  appellant 
by  virtue  of  this  general  power,  and  thereto  bound  the  ap- 
pellee, his  principal,  and  consequently  the  appellant  became 
likewise  bound. 

The  app3llee  testified  that  Evans  was  at  the  time  his 
general  agent  and  authorized  to  buy  any  kind  or  quality  of  . 
oats  for  him  without  regard  to  the  letter.  Whether  the 
agency  was  a  general  or  special  one  was  a  question  of  law 
arising  from  the  facts  proven.  In  relation  to  the  scope  of 
his  authority  as  agent,  Evans  testified,  when  on  the  stand  in 
behalf  of  the  appellee  in  rebuttal,  that  he  did  not  make  an  , 
offer  to  the  appellant  for  No.  2  oats;  that  he  had  no  author- 
ity to  buy  No.  2  oats;  that  his  authority  to  buy  was  "right 
in  that  letter,"  and  it  was  to  bu v  '^  cool  and  sweet "  oats. 
He  stated  also  that  his  business  was  that  of  a  grain  broker, 
and  the  plan  upon  which  he  did  business  was  that  his  cus- 
tomers would  advise  him  as  to  grain  they  desired  the  price 
to  be  given,  etc.,  and  he  would  purchase  according  to  such 
advices.  He  simply  executed  the  orders  of  his  customers 
as  he  received  them. 

A  special  agent  is  one  invested  with  limited  specified 
powers  which  he  is  authorized  to  exercise  only  for  a  partic- 
ular purpose.  Chitty  on  Contracts,  285;  Story  on  Agency, 
Sec.  58. 

Such  was  the  extent  of  Evans'  authoritv  in  the  transac- 
tion  in  question,  whether  it  arose  from  his  general  plan  or 
system  of  conducting  his  business,  or  rested  upon  the  letter 
written  him  by  the  appellant,  upon  which  he  insisted  he 
acted,  and  from  which  he  claimed  to  derive  his  power. 

The  power  of  a  special  agent  is  measured  by  the  express 
directions  given  by  the  principal.     1  Parsons,  Contract,  40. 

A  general  agent  is  one  who  is  empowered  to  act  generally  . 
for  the  principal  in  some  particular  business,  and  to  do  all 
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acts  in  connection  with  the  particular  business.  1  Amer.  & 
Eng:  Ency.  of  Law,  348-9;  Nat.  Furnace  Co.  v.  Keystone, 
110  111.  427. 

It  seems  perfectly  clear  that  Evans  had  not  power  to  deal 
for  and  bind  the  appellee  as  his  general  agent. 

It  is  in  proof  that  Evans  bought  many  cars  of  oats  and  of 
other  grain  for  the  appellee.  This  is  relied  upon  as  estab- 
lishing the  claim  that  he  was  a  general  agent.  It  is  not, 
however,  shown  that  he  made  such  purchases  otherwise  than 
in  pursuance  of  special  directions  given  him  from  time  to 
time  to  do  so,  as  was  his  general  custom  or  system  of  trans- 
acting the  business  in  which  he  was  engaged. 
^The  volume  of  business  transacted  by  an  agent  does  not 
determine  the  extent  of  his  authority,  for  he  may  have  acted 
only  by  express  directions  in  each  particular  instance,  and 
the  volume  of  the  business  have  been  simply  the  result  ofy 
the  execution  of  numerous  special  orders  from  the  principal. 

Evans  considered  that  his  authority  was  to  be  found  in  the 
letter  of  the  appellee.  Nothing  to  the  contrary  seems  to  us 
to  have  been  proven.  As  we  construe  the  letter,  in  the  light 
of  the  undisputed  evidence,  the  authority  given  was  to  pur- 
chase No.  2  oats.  Consequently  he  was  unauthorized  to  buy 
cool  and  sweet  oats,  or  to  bind  the  appellee  to  a  contract  for 
that  grade  of  oats.  We  think  the  minds  of  the  parties  did 
not  meet  upon  the  terms  and  conditions  of  a  contract,  and 
that  neither  became  bound  to  the  other. 

Therefore  the  judgment  api^aled  from  can  not  be  upheld, 
but  must  be  and  is  reversed  and  the  cause  remanded. 


Peoria,  B.  &  E.  Ry.  Co.  v.  Emma  Puekett,  Adminis- 
tratrix. 

1.  Jurors— i^ermpiory  Challenge  After  Panel  Accepted.^A.  peremp- 
tory challenge  should  not  be  aUowed  after  the  jury  has  been  accepted t 
without  good  cause  shown. 

2.  EviDENCB— Hodtte  of  Injured  Ktrfy,— In  ar^  action  to   recover 
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damages  for  a  death  by  negligent  acts,  evidence  tending  to  show  that  the 
deceased  was  habitually  carelees  and  reckless  in  the  performance  of  his 
duty,  is  competent. 

3.  Instructions— Kwfcs  of  the  Employment. ^It  is  error  to  instruct 
the  jury  that  an  employe  does  not  assume  the  risk  of  a  cattle-guard  or 
other  danger,  even  though  known  to  him,  unless  it  has  been  properly 
constructed. 

4.  Employes — Duty  to  Choose  the  Less  Dangerous  of  Different  Ways. 
—Where  an  employe  has  the  power  to  adopt  his  own  method  of  doing 
work,  and  he  voluntarily  selects  of  two  ways  the  more  dangerous,  lie 
does  so  at  his  peril,  and  can  not  recover  for  any  injury  resulting  from 
such  selection;  as  where  a  brakeman  chose  to  disconnect  cars  while  in 
motion  when  he  could  have  done  so  while  tliey  were  not. 

Memorandnm.— Action  for  damages.  Death  from  negligent  act. 
Appeal  from  the  Circuit  Court  of  Coles  County;  the  Hon.  Edward  P. 
Vail,  Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1898. 
Reversed  and  remanded.    Opinion  filed  October  28,  1803. 

Statement  of  the  Case. 

The  deceased  was  uncoupling  a  car  about  midnight,  in 
the  usual  and  customary  manner  for  doing  that  work,  and 
while  doing  it  in  the  ordinary  way,  he  slipped  into  a  hole 
in  the  track  and  was  killed. 

There  had  been  a  cattle-guard  there,  but  the  fence  had 
been  removed,  and  there  was  nothing  to  warn  him.  The 
cattle-guard  there  had  been  abandoned,  and  the  hole  was 
not  necessary  for  that  purpose.  The  fence  and  cattle-guard 
had  been  moved  back  two  hundred  feet. 

The  hole  was  five  feet  long,  and  so  deep  that  a  man  step- 
ping into  it  would  sink  down  to  his  pocket.  It  was  useless 
and  unnecessary  as  a  culvert,  as  there  was  no  ditch  running 
into  the  same.  After  the  death  of  the  plaintiff's  decedent, 
a  box  twelve  inches  square  was  put  in  and  the  hole  filled  up. 

Appellant's    Brief,   Stevens    &   Horton    and    Wiley  & 

Neal,  Attorneys. 

Plaintiff  voluntarily  uncoupled  the  cars  while  in  motion, 
a  negligent  act  suflfiicient  to  defeat  a  recovery.  Henderson 
V.  Coons,  31  Brad.  76;  O.  &  M.  Ry.  v.  Bass,  36  Brad.  12H; 
St.  L.  B.  &  I.  Co.  V.  Burke,  12  Brad.  360;  St.  L.  B.  &  I.  Co. 
V.  Brennan,  20  Brad.  655;  Penn.  Co.  v.  Hankey,  93  111.  68(». 
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The  manner  of  performing  the  duty  of  uncoupling  was 
under  his  control,  and  if  he  stepped  upon  the  track  and 
walked  al6ng  between  the  cars  while  uncoupling  them,  he 
violated  the  rules  of  the  company,  and  was  guilty  of  negli- 
gence in  so  doing.  C.  &  A.  v.  Bragonier,  119  111.  51;  L.  S. 
&  N.  S.  V.  Roy,  5  Brad.  82;  Lacroy  v.  N.  Y.  L.  E.  &  W. 
(N.  Y.),  30  I^.  E.  391;  Schaub  v.  H.  &  St.  J.  R.  R.  (Mo.),  16 
S.  W.  924;  E.  T.  V.  &  G.  Ry.  v.  Smith  (Tenn.),  14  S.  W. 
1077;  R.  &  D.  R.  Co.  v.  Risdon  (Va.),  12  S.  E.  787;  Gordy 
V.  K  Y.  P.  &  K  R.  Co.  (Md.),  23  At.  607;  Pryor  v.  L.  & 
N.  R.  R.  (Ala.),  8  So.  55;  Sedgwick  v.  I.  C.  R.  R.  (la.),  41 
K  W.  35. 

The  cattle-guard  was  apparent  to  ordinary  observation, 
and  hence  was  among  the  dangers  assumed  by  plaintiff. 
Henderson  v.  Coons,  31  Brad.  75;  St.  L.  &  S.  E.  Ry.  v. 
Britz,  72  111.  256;  C,  R.  I.  &  P.  v.  Clark,  108  111.  113;  C,  R. 
I.  &  P.  V.  Clark,  11  Brad.  104;  Simmons  v.  C.  &  T.  R.  R., 
110  111.  340,  348;  C.  &  T.  R.  R,  v.  Simmons,  11  Brad.  147; 
McConnick  Machine  Co.  v.  Burandt,  136  111.  170;  R.  &  D.  R. 
Co.  V.  Risden  (Va.),  12  8.  E.  786;  Davidson  v.  So.  Pac.  Co., 
44  Fed.  476;  Brooks  v.  North  Pac,  47  Fed.  687. 

Cbaio  &  CfiAio,  attorneys  for  appellee. 

Mr.  Justice  "Wall  delivered  the  opinion  of  the  Court. 

This  case  was  here  at  a  former  term.  (42  App.  642.)  Inits 
main  features  the  case  is  substantially  as  it  was  then,  and  it 
is  not  necessary,  therefore,  to  restate  the  facts  or  the  respect- 
ive theories  of  the  parties.  The  judgment  was  for  the  plaint- 
iflF,  and  the  record  is  again  brought  here  by  the  appeal  of  the 
defendant.  Various  errors  are  assigned,  and  the  arguments 
thereon  are  quite  extended,  but  we  shall  notice  only  such 
points  as  seem  to  be  most  important. 

1st.  It  is  urged  the  court  erred  in  permitting  the  plaint- 
iff below  to  challenge  peremptorily  one  of  the  jurors  after 
the  jury  had  been  sworn,  and  after  the  opening  statements 
had  been  made.    No  reason  was  given  for  such  action. 

As  it  appears  from  the  record  the  court  granted  the  leave 
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upon  the  mere  request  of  the  plaintiff  and  against  the  ob-  \ 
jection  of  the  defendant.    This  was  error,    Mayers  v.  Smith, 
25  111.  App.  57;  121  111.  442. 

A  peremptory  challenge  should  not  be  allowed  after  the 
jury  has  been  accepted,  without  good  cause  shown. 

To  permit  a  party  to  take  such  a  course  would  often  re- 
sult in  giving  him  an  undue  advantage  over  his  adversary, 
who  may  have  accepted  a  panel  of  four  because  the  chal- 
lenged man  was  one  of  them.  If  one  side  may  so  challenge 
the  other  may,  and  thus  one  half  of  the  jury  might  be  dis- 
charged after  the  opening  statements.  Such  a  practice 
would  be  intolerable. 

2d.  It  is  argued  that  the  court  erred  in  refusing  evidence 
offered  by  the  defendant  tending  to  show  that  the  deceased 
was  habitually  careless  and  reckless  in  the  performance  of 
his  duty  as  a  brakeman. 

It  was  a  material  question  for  the  jury  whether  at  the 
time  he  was  injured,  he  exercised  ordinary  care.  There  was 
no  direct  proof  on  this  point.  Indeed,  it  is  but  a  matter  of 
inference  how  he  received  the  injury.  Under  such  circum- 
stances, proof  as  to  his  habit  as  to  carefulness  Avas  compe- 
tent. Gardner  v.  C,  R  I.  &  P.  Co.,  17  Brad.  262;  A.  A.  P. 
&  P.  Co.  V.  Baier,  20  App.  376;  McNulta  v.  Loughridge,  32 
App.  86;  C,  E.  I.  &  P.  Co.  v.  Clark,  108  111.  113. 

It  was  error  to  refuse  this  evidence. 

3d.  The  defendant  asked  for  the  following  instruction 
without  the  words  in  brackets : 

11.  "  You  are  further  instructed  that  while  it  was  the 
duty  of  defendant  to  provide  a  reasonably  safe  road-bed  and 
structure,  yet  it  was  also  Puckett's  duty  to  be  mindful  of 
the  known  dangers  of  his  work;  and  if  you  believe  from  the 
evidence  that  he  knew  tHe  culvert  or  cattle-guard,  in  its  then 
condition,  was  there,  or  by  the  exercise  of  ordinary  observa- 
tion might  have  known  it  {aTid  it  had  heeii  j^roperly  con. 
Htriccted)  then  he  was  bound  to  guard  against  it;  and  if,  with 
such  knowledge,  he  was  injured  in  consequence  of  such  cul- 
vert, the  defendant  can  not  be  held  liable  in  this  case,  and 
your  verdict  should  be  not  guilty." 

Yoi.  LI  I  Ift 
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The  court  declined  to  give  it  as  drawn  but  inserted  the 
words  in  parenthesis  and  then  gave  it  as  so  modified.  The 
affect  of  this  modification  was  to  advise  the  jury  that  if  they 
found  the  culvert  or  cattle-guard  was  not  "  properly  con- 
structed "  then,  though  Puckett  knew  it  was  there,  he  was 
not  bound  to  guard  against  it.    This  we  think  was  error. 

The  question  whether  the  cattle-guard  was  "properly  con- 
structed," so  far  as  the  evidence  referred  to  it,  mainly  de- 
pended on  whether  it  was  necessarily  or  properly  where  it 
was.  It  was  not  so  much  a  question  of  proper  construction 
as  of  ]>roper  location.  Perhaps  it  was  not  necessarily  there. 
Perhaps  it  should  or  might  as  well  have  been  further  on. 

But,  be  this  as  it  may,  if  deceased  knew  it  was  there  it 
must  be  presumed,  in  the  absence  of  objection  on  his  part, 
that  he  assumed  the  extra  hazard  arising  therefrom.  Mo. 
Furnace  Co.  v.  Abend,  107  111.  44;  Wharton  on  Negligence, 
Sec.  20G;  Stafford  v.  C.  B.  &  Q.  R.  E.,  114  111.  244. 

It  is  unnecessary  to  multiply  authorities  on  this  point. 

The  court  stated  in  the  fifth  instruction  for  defendant 
the  principle  underlying  this  instruction  as  asked,  and  had  it 
merely  refused  the  instruction  because  the  rule  was  already 
stated  with  sufficient  clearness  there  would  perhaps  have 
been  no  ground  for  complaint,  but  by  the  modificaition  the 
court  in  effect  nullified  the  fifth  instruction. 

4.  The  court  refused  the  eighth  and  ninth  instructions 
asked  by  the  defendant. 

The  eighth  was  as  follows : 

(8)  "  You  are  further  instructed  that  if  you  believe  from 
the  evidence  the  deceased,  Puckett,  was  employed  by  defend- 
ant co:npiny  as  railway  brjikeman  upon  a  fraight  train^ 
and  that  )ie,  at  the  time  of  his  injury  and  immediately  prior 
thereto,  had  charge  of  the  switching  of  the  cars  and  the 
mode  and  manner  in  which  they  should  be  connected  and 
disconnected,  and  that  he  could  have  chosen  a  safe  way  of 
disconnecting  cars  by  doing  so  while  they  were  stationary, 
but  instead  thereof  he  voluntarily  chose  to  disconnect  the 
cars  while  in  motion,  then  if  that  was  a  dangerous  method 
and  so  known  to  him,  and  he  was  injured  in  consequence 
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thereof,  there  can  be  no  recovery  in  this  case,  and  your  ver- 
dict should  be  not  guilty." 

The  ninth  was  substantiallv  the  same. 

We  are  clearly  of  opinion  the  princij)le  stated  in  these  in- 
structions was  correct  and  that  it  was  applicable  to  the  facts' 
before  the  jury. 

The  point  was  sufficiently  discussed  in  our  former  opinion 
and  it  is  unnecessary  to  add  anything  to  what  was  then 
said. 

It  was  argued  by  counsel  for  appellee  when  the  case  was 
first  here  that  appellant  expected  and  required  its  employes 
to  disconnect  cars  while  in  motion.  We  find  nothing  in 
the  present  record  to  sustain  such  position  nor  is  it  now  so 
ai^ed.  For  the  errors  indicated  the  judgment  must  be  re- 
versed and  the  cause  remanded. 


Ellen  A.  Smith  t.  John  S.  Curry. 

1.  Wills — Irreconcilable  Clauses. — "Where  two  clauses  of  a  will  are 
diametricallj  opposed  to  each  other,  and  are  wholly  irreconcilable,  the 
latter  must  prevail:  yet  such  latter  clause,  if  such  construction  can  be 
fairly  given  it,  should  be  deemed  to  afi^m,  not  to  contradict,  the  earlier 
clause. 

2.  Wnxs — Clearly  Expressed  Intention. — ^A  clearly  expressed  inten- 
tion in  one  portion  of  a  will  is  not  to  be  overcome  by  a  doul^tful  con- 
struction of  another  portion. 

8.  Wills — Intention  of  Testators-Codicil. — The  intention  clearly  ex- 
pressed ought  to  be  carried  into  execution,  unless  the  codicil  unequivo- 
caUy  evinces  that  the  mind  of  the  testator  underwent  a  change,  so  that 
he  made  other  provisions  for  the  disposition  of  his  estate  entirely  incon- 
sistent with  and  repugnant  to  his  former  intention. 

4.  Remainder— r7i6  Term  as  Applied  to  Personal  IVopcrfy. —The 
word  remainder,  as  applied  to  real  property,  has  a  technical  legal  mean- 
ing, and  while,  strictly  speaking,  there  can  not  be  a  remainder  in  person- 
alty, yet  for  the  purpose  of  convenience  of  expression  an  interest  in  per- 
sonalty, to  take  effect  after  the  determination  of  a  prior  life  estate  created 
by  the  same  instrument,  is  frequently  designated  a  remainder,  and  in 
construing  a  will  the  word  may  with  propriety  be  given  a  technical  legal 
meaning,  or  its  meaning  in  popular  and  common  use,  as  may  seem  to 
best  accord  with  the  intent  of  the  testator,  as  gathered  from  the  will  as 
an  entirety. 
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5.  WiLL&—  Construction  of — Codicil, —  A  testator  by  his  will  be- 
queathed unto  J.  C.  $t,000p  to  be  paid  out  of  his  personal  estate,  and  tlie 
remainder  thereof  to  his  wife  for  life.  He  afterward  executed  a  codicil, 
in  which,  after  the  death  of  his  wife,  he  bequeathed  to  L.  C.  *'all  my 
household  and  kitchen  furniture  of  every  kind  whatsoever,  all  my  live 
stock,  and  all  the  personal  property  on  my  farm,  in  my  bam  or  out- 
buildings, and  in  addition  to  this,  at  the  death  of  my  said  wife,  the  full 
sum  of  $4,000  out  of  my  personal  estate  not  mentioned  in  this  codicil,** 
and  to  E.  S.  the  remainder  of  his  personal  estate;  it  was  Jteld,  that  the 
legacy  to  J.  C.  was  not  revoked. 

Mcmorandnm. — ^Petition  to  construe  a  will.  Appeal  from  the  Circuit 
Court  of  Brown  County;  the  Hon.  Jefferson  Obr,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1898,  and  affirmed.  Opinion  filed 
October  28, 1893. 

Statement  of  the  Case. 

On  the  3d  day  of  March,  1881,  William  B.  Turner,  of 
Brown  county,  Illinois,  executed  the  following  will : 

Whereas,  I,  William  B.  Turner,  of  the  town  of  Lee, 
county  of  Brown,  State  of  Illinois*  being  of  sound  mind  and 
memory,  do  make,  publish  and  declare  this  my  last  will  and 
testament,  hereby  revoking  and  annulling  all  former  wills 
bv"  me  made. 

First:  It  is  my  will  and  desire  that  all  my  just  debts  and 
funeral  expenses  be  fully  paid,  and  a  suitable  tombstone  of 
the  value  of  not  less  than  seventy-five  dollars  be  erected 
over  my  grave.  • 

Second:  I  give  and  bequeath  unto  my  brother-in-law, 
John  S.*  Curry,  and  his  heirs,  forever,  one  thousand  dollars 
in  good  and  lawful  money,  to  be  paid  out  of  my  personal 
estate,  and  .the  residue  and  remainder  of  my  personal  estate 
of  every  kind  and  condition,  I  give  and  bequeath  to  my  be- 
loved wife,  Sarah  Turner,  during  the  term  of  her  natural 
life. 

Third:  I  give,  devise  and  bequeath  untx)  my  beloved  wife, 
Sarah  Turner,  during  the  term  of  her  natural  life,  with  all 
the  rents,  issues  and  profits  arising  therefrom,  all  the  real 
estate  of  which  I  may  die  seized,  described  as  follows,  to- 
wit  (here  the  real  estate  is  described).  She  to  keep  said 
premises  in  good  state  of  repair. 

Fourth:    At  the  termination  of  my  said  beloved  wife's 
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estate  I  give,  devise  and  bequeath  unto  my  nephews,  Charles 
Turner,  William  Turner,  Samuel  H.  Wallace,  Francis  L. 
Wallace,' Robert  L.  Ban  ton  and  James  Banton,  all  of  the 
residue  and  remainder  of  my  personal  estate  undisposed  of 
by  my  said  wife,  to  be  divided  equally  between  them,  and 
all  of  the  real  estate  of  which  I  may  die  seized,  and  as  above 
described.  And  it  is  my  desire  that  upon  the  termination 
of  the  life  estate  of  my  wife,  that  my  executor  sell  and  dis- 
pose of  all  the  unexpended  personal  estate  above  bequeathed, 
and  all  my  real  estate  above  described,  on  such  tferms  and  at 
such  time  and  place  as  my  executor  may  deem  best,  and  di- 
vide the  proceeds  arising  therefrom  equally  between  my  six 
nephews  above  mentioned,  and  I  hereby  vest  in  my  execu- 
tor full  power  and  authority  to  dispose  of  my  real  estate,  in 
fee  simple,  in  as  full  and  large  manner  in  every  respect  as  I 
could  do  myself  if  living,  upon  the  termination  of  the  life 
estate  of  my  wife. 

And  lastly,  I  do  make  and  appoint  my  friend  Charles 
Moffet  executor  of  this  last  will  and  testament. 

Dated  this  23d  day  of  March,  1881. 

William  B.  Turner.       [seal.] 

And  on  the  16th  day  of  May,  1887,  he  executed  the  fol- 
lowing codicil: 

Codicil. 

L  William  B.  Turner,  make  this  codicil  to  my  will  and 
testament  which  was  dated  the  23d  of  March,  A.  D.  1881. 

First.  After  the  death  of  my  beloved  wife,  I  give,  devise 
and  bequeath  unto  Lillie  Crawford,  who  has  long  been  a 
faithful  and  affectionate  servant  of  mvself  and  wife,  all  mv 
household  and  kitchen  furniture,  of  every  kind  whatsoever, 
all  my  live  stock  and  all  the  personal  property  on  my 
farm,  in  my  bam  or  out-buildings,  and  in  addition  to  this,  at 
the  death  of  mv  said  wife,  the  full  sum  of  four  thousand 
dollars  out  of  my  personal  estate,  not  mentio  led  in  this 
codiciL 

I  give  and  bequeath  unto  my  niece,  Ellen  A.  Smith,  the 
remainder  of  my  personal  estate.    May  16th,  1887. 

William  B.  Turner,     [seal.] 

After  the  death  of  the  testator,  which  occurred  on  the 
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11th  day  of  April,  1891,  th«  will,  including  the  codicil,  was 
duly  proven  and  admitted  to  probate. 

Sarah,  the  widow  of  the  testator,  died  on  the  3d  day  of 
July,  1892. 

On  the  4th  of  November,  1892,  John  Curry  filed  in  the 
County  Court  of  Brown  County  a  petition  asking  that  the 
executor  piy  to  him  the  legacy  of  $1,000,  mentioned  in  the 
second  clause  of  the  will. 

This  petition  was  antagonized  by  Ellen  A.  Smith,  the  leg- 
atee named  in  the  last  clause  of  the  codicil,  her  claim  being 
that  the  codicil  made  full  disposition  of  all  the  testator  s 
|X)rsonal  property  and  operated  to  revoke  the  provisions  of 
the  will  under  which  Curry  claimed  as  legatee.  The  County 
Court  entertained  the  view  that  such  was  the  proper  con- 
struction of  the  will  and  denied  the  prayer  of  the  petition 
of  Curry,  who  ap}wale(\  to  the  Circuit  Court.  The  Circuit 
C/Ourt,  upon  appeal,  ruled  that  the  legacy  to  Curry  was  not 
revoked  by  the  will  and  directed  the  executors  to  pay  the 
legacy  to  Curry. 

,    From  this  judgment  of  the  Circuit  Court  Ellen  A,  Smith 
appeals  to  this  court. 

Appellant's  Brief,  J.  Jb'.  Cabrott,  AnoRNEr. 

In  construing  wills  the  intention  of  testator  must  govern 
when  ascertained,  and  this  intention  must  be  sought  for  in 
the  language  of  the  will  itself,  without  the  aid  of  extra- 
neous evidence.  Blanchard  v.  Maynard,  103  111.  60;  Tau- 
benhara  v.  Dunz,  125  111.  524. 

Extrinsic  evidence  is  admissible  to  show  the  circumstances 
under  which  the  will  was  made,  the  state  and  condition  of 
the  property,  the  family  and  the  like,  in  order  to  enable  the 
court  to  arrive  at  the  intention  of  the  testator.  Kaufman 
v.  Breckinridge,  117  111.  305. 

The  codicil  to  this  will  makes  a  diflFerent  and  full  disposi- 
tion of  all  of  the  testator's  jiersonal  proj^erty,  and  to  that 
extent  it  revokes  the  will.     In  re  Fisher,  4  Wis.  254. 

Where  a  clause  in  the  original  will  and  one  in  the  codicil 
thereto  Jire  entirclv  inconsistent,  and  both  can  not  be  exe- 
cutcd,   the  latter  clause  must  pi'evail.     I  Jarm.  on  Wills 
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(Amer.  Notes  by  Randolph  &  Talcott),  339;  Beardsley  v. 
Selectmen  of  Bridgeport,  53  Conn.  400;  Hunt's  Estate,  183 
Pa.  St.  260;  Newcomb  v.  Webster  et  al.,  113  K  Y.  191. 

It  was  evidently  the  intention  of  the  testator,  as  gathered 
from  the  two  instruments  and  from  all  the  circumstances, 
to  revoke  the  will  and  make  an  entirely  new  disposition  of 
his  personal  property  by  the  codicil.  In  re  Fithian,  44 
Ilun  457,  181. 

Appellee's  Brief,  W.  L.  Vandeventer  and  O'IIara, 

SCOFIELD  &  HaRTZELL,  ATTORNEYS. 

1.  A  codicil  is  a  supplement  to  a  will  by  which  the  will 
is  either  enlarged  or  restricted.  It  may  add  to,  or  subtract 
from,  alter,  explain,  confirm,  re-execute,  revive  or  republish 
any  will  with  which  it  may  be  incorporated.  There  may  be 
many  codicils,  but  there  can  he  but  one  will.  1  Jarm.  on 
WUls,  5th  ed.  27;  4  Kent's  Com.  623;  Williams  on  Exrs.,  8; 
Shep.  Touch.-  399. 

2.  The  codicil  and  original  will  must  be  regarded  and 
construed  together  as  one  single  instrument,  and  nothing  is 
to  be  rejected  except  in  case  of  absolute  necessity.  Nagley 
V.  Gard,  20  Ohio,  310;  1  Kedf.  Wills,  p.  288,  Sec.  4  (2d  Ed.); 
Scliouler  on  Wills,  Sees.  468-487;  Sturgis  v.  Work,  22  N.  E. 
Rep.  997;  Hervey  v.  Chouteau,  14  Mo.  587;  Beall  v.  Cun- 
ningham, 3  B.  Monroe,  390;  Brimmer  v.  Sohier,  1  Cush.  118; 
City  of  Peoria  v.  Dai-st,  101  111.  609;  Jenks  v.  Jackson,  127 
111.  341;  Stinson  v.  Vroman,  99  N.  Y.  74;  Wickman  v.  Sam- 
son, 5  Hare,  91;  Hitchcock  v.  Hitchcock,  35  Pa.  St.  393; 
Sherer  v.  Bishop,  4Bro.  C.  C.  55;  Day  v.  Croft,  4  Beav.  561. 

3.  The  attention  of  the  testator,  if  not  inconsistent  with 
the  rules  of  law,  must  govern,  and  this  intention  is  to  be  as- 
certained from  the  whole  will  and  all  its  parts  taken  together. 
Every  clause  and  provision,  if  possible,  should  have  effect 
given  to  it  according  to  the  intention  of  the  maker.  Ham- 
lin V.  TJ.  S.  Express  Co.,  107  III.  448  and  cases  there  cited; 
Bland  v.  Bland  et  al.,  103  111.  11;  Rountree  v.  Talbot,  89  111. 
249;  1  Eedf.  Wills,  334;  Dickson  v.  Dickson,  138  111.  541, 
and  cases  cited;  Schouler  on  Wills,  §§  8-408-487-478;  Jenks 
et  al.  V.  Jackson,  127  111.  341^  Taubonlnin  v.  Dunz,  125  111. 
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of  x\ih  lOiffth  in-tnirn^rnt;  and  the  io'^nt  a»  ::ratherwi  fi*:-ci  ibc 
%'ho\ft  wiA  oveirid'rii  all  th^jse  technical  niles  wL::h  reiAU- 
to  th#r  f:OJi\tnif:iU/n  of  irords-  Cov<fnhoren  r.  Schaler.  ± 
Paijf*5  1:52;  Homer  r.  ^fhfltoa,  2  Mel.  2  •^:  SchouJer  on  Willow 
J:;  2»;^  4-7;  Jenk»  r,  Jack*r>n.  1-27  IlL  :^1:  1  R^lt  oa  Wills. 
|n  ^«/'{;  fJ.  IZf  'M  tjL,  lb.  p.  42 X    Soe  cases  cired  al  park- 

b.  A  will  is  never  to  be  disturbed  bv  a  oodicfl  farther 
than  1%  aF/H^Jutely  nec*^riif;ary  to  give  it  effect.  Schooler  or. 
yfWU,  %  4:;7;  Bturge*  v.  Work  rind.),  22  X.  E  Rep.  »7; 
l#mnt  v,  Wilfton,  8  tVjiv.  .00;  Bruce  v.  Bissell  *  Ind.  i,  22  X.  E. 
Itep.  4;  lisiih'.y  v,  Sanger,  9  X.  E.  Kep.  loS  Ind.  204;  Con«> 
ver  r.  Hoffman,  1  I^^w.  214. 

a.  Where  the  later  paper  is  styled  a  codicil,  it  implies  an 
inUmt  U}  amend  but  not  to  repeal  Schooler  oo  Wills. 
i  4(fJi  Ite  Ilowawl,  L.  R.  1  P.  &  D.  636. 

7.  When  the  terms  of  the  will  are  clear  and  oneqoivoeal 
to  give  an  interest  or  estate,  the  words  of  a  codicil  most 
manifest  an  intent  e(]ually  clear,  oneqoivoeal  and  decisive, 
to  revoke  it.  It  is  not  sufficient  to  merely  raise  a  doobt  as 
to  the  revocation,  but  the  language  of  the  codicil  must  be 
(•Jearly  and  irresistibly  irreconcilable  with  the  original  will. 
Cr,llin<  V.  Collins,  40  Ohio  St.  353;  Bailey  v.  Sanger,  108  Ind. 
204;  K.  (;.,  0  N.  E.  Rep.  159;  Thorn ville  v.  HaU,  2  Clark  Sc 
R  22;  IIcKikstclder  v.  Ilocksteldcr,  108  Ind.  506;  S.  C,  9  X.  E. 
Uctj).  407;  (ioudio  v.  Johnson,  109  Ind.  427;  Hearle  v.  Hicks, 
8  Bing.  475;  Quincy  v.  Rogers,  9  Cush.  291;  Freeman  v.  Coit, 
m  N.  V.  0;j;  Roseboom  v.  Roseboom,  81  X.  Y.  356;  1  Redf. 
on  Wills  (2(1  Ed.),  p.  356  pi.  23;  City  of  Peoria  v.  Darst, 
101  111.  009. 

Mr.  Pkksidino  Justice  Boaos  delivered  tub  opinion  of 

Tine  (/OUKT. 

Wo  can  not  assent  to  the  view  pressed  upon  us  by  counsel 
for  the  ai)pcllant,  that  the  clauses  of  the  will  and  of  the  cod- 
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icil  are  in  respect  of  the  rights  of  these  parties  so  irreconcil- 
able and  repugnant  that  both  can  not  stand.  "  Such  a  result 
should  never  be  declared  unless,  after  the  application  of  all 
rules  of  construction,  it  is  found  that  the  diflSculty  is  un- 
solved and  the  repugnancy  innncible."  Dickenson  v.  Dick- 
enson, 138  111.  541.  The  rejection  of  one  clause  of  a  will  to 
uphold  another  is  declared  in  Jenks  v.  Jackson,  125  111.  841^ 
to  be  "  a  desperate  remedy,  to  be  resorted  to  only  in  case  of 
necessity."  And  in  the  same  case  it  is  said  :  *'  While  where 
two  clauses  are  diametrically  opposed  to  each  other  and  are 
wholly  irreconcilable,  the  latter  must  prevail,  *  *  *  yet 
such  later  clause,  if  such  construction  can  be  fairly  given 
it,  should  be  deemed  to  affirm,  not  to  contradict  the  earlier 
clause."  It  is  also  a  familiar  rule  that  a  clearly  expressed 
intention,  in  one  portion  of  a  will,  is  not  to  be  overcome  by 
a  doubtful  construction  of  another  portion  of  a  will. 
Schouler  on  Wills,  Sec.  20S-4S7;  Covenhoven  v.  Schuler,  2 
Paige,  122.  The  intent  of  the  testator  in  the  case  at  bar  to 
bequeath  $1,000  of  his  personal  estate  to  the  appellee  is  not 
onl}*^  clearly  and  unequivocally  expressed  in  the  second  clause 
of  what  may,  for  convenience'  sake,  be  called  the  original 
will,  but  the  inference  that  the  testator  desired  to  give  such 
legacy  a  priority  and  preference  over  all  other  gifts  and  be- 
quests inevitably  arises  from  the  words  used  in  and  the  con- 
text of  said  second  clause.  The  bequest,  the  second  clause 
directs,  shall  be  paid  to  the  appellee  in  good  and  lawful 
money,  out  of  the  personal  estate,  as  the  tirst  disbursement 
after  the  payment  of  debts,  etc.,  and  after  such  payment  the 
residue  and  remainder  of  the  estate  is  bequeathed  to  the  wife, 
Sarah,  during  her  natural  life.  In  the  testator's  mind  this 
legacy  had  preference  over  the  provision  made  for  the  Avife, 
for  whom  it  is  manifest  that  he  entertained  full  husbandly 
affection.  Aside  from  bequeathing  this  legacy  to  Curry,  he 
invests  his  wife  with  full  ownership  and  control  of  the  re- 
mainder of  his  estate  of  every  nature  and  kind  during  her 
life. 

The  desire  and  intention  to  give  the  legacy  to  the  appellee 
so  clearly  expressed  ought  to  be  carried  into  execution  un- 
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less  the  codicil  unequivocally  evinces  that  the  mind  of  the 
tastatorhas  undergoneachange  and  that  he  made  other  pro- 
visions for  the  dis}X)sition  of  his  estate,  entirely  inconsistent 
Avith  and  repugnant  to  his  former  intention.  We  do  not 
tliink  there  is  any  necessity  for  resorting  to  the  "  desperate 
remedy  "  of  rejecting  the  clause  giving  the  legacy  to  the 
appellee.  The  conflict  between  the  provisions  of  the  codicil 
and  of  the  will  are,  w^e  think,  apparent  onl}'^  and  arise  out 
of  a  doubtful  and  strained  construction  of  the  terms  of  the 
codicil. 

The  second  clause  of  the  original  will,  as  it  is  called,  be- 
queaths 81jOOO  out  of  the  personalty  to  the  appellee  and  the 
remainder  to  Sarah,  the  wife,  for  life.  The  third  clause 
devises  the  real  estate  to  Sarah  for  life.  The  fourth  clause 
deals  with  the  property  which  may,  at  the  death  of  the  wife, 
remain  undisposed  of  by  her,  and  directs  that  it  be  sold  and 
the  proceeds  divided  equally  between  six  nephews  of  the 
testator  whose  names  are  given. 

The  codicil  in  its  first  clause  affects  and  purports  to  affect 
only  property  given  the  wife  for  life  by  the  original  will 
and  by  her  undisposed  of  during  her  lifetime,  and  in  its 
second  clause  deals  with  a  remainder  of  the  personal  estate 
of  the  deceased.  The  word  ''  remainder,''  as  applied  to  real 
l)roperty,  has  a  technical  legal  meaning,  and  while,  strictly 
speaking,  there  can  not  be  a  remainder  in  personalty,  yet  for 
the  purpose  of  convenience  of  expression  an  interest  in  per- 
sonalty to  take  effect  after  the  determination  of  a  prior  life 
estate  created  by  the  same  instrument  is  frequently  desig- 
nated a  remainder,  and  in  construing  a  will  the  word  may, 
with  propriety,  be  given  a  technical  legal  meaning,  or  its 
meaning  in  popular  and  common  use,  as  may  seem  to  best 
accord  with  the  intent  of  the  testator  as  gathered  from  the 
will  as  an  entirety. 

We  think  this  w^ord  "  remainder  "  was  used  by  the  testa- 
tor in  its  popular  sense,  and  was  intended  to  designate  such 
of  his  property  as  should  remain  after  a  portion  of  it  had 
l)3en  applied  to  other  purposes  according  to  the  direction  of 
the  will;  a  balance  remaining  after  a  portion  had  been  other- 
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wise  appropriated.  The  will  first  directs  payments  of  the 
debts  and  funeral  expanses  of  the  testator  and  the  cost  of  a 
tonibstone.  A  balance  or  remainder  of  the  personal  estate 
would  remain  after  such  expenditures,  but  no  one  would 
contend  that  it  was  this  balance  or  remainder  that  the  tes- 
tator intended  to  ^ive  the  appellant,  for  that  would  leave 
the  wife  and  Lillie  Crawford  as  well  as  the  appellee, 
wholly  unprovided  for.  The  desire  of  the  husband  to  pro- 
vide liberally  for  the  wife  is  so  manifest  and  natural,  and 
the  special  provisions  for  Lillie  Crawford  so  clear,  as  to  ren- 
der a  conclusion  that  he  intended  to  exclude  them  in  favor 
of  this  appellant  preposterous  and  absurd.  After  providing 
for  the  payment  of  his  debts,  funeral  expenses  and  cost  of 
a  tombstone  the  testator  bequeaths  the  legacy  to  the  ap- 
pellee and  directs  that  the  same  be  paid  in  good  and  lawful 
monev  out  of  his  estate,  and  thus  a  second  remainder  or 
balance  is  created.  This  balance  or  remainder  is,  however, 
given  to  the  wife;  and  when  the  whole  will  is  considered 
together,  it  would  be  in  unjustifiable  defiance  of  the  un- 
mistakable intention  of  the  testator  to  hold  that  he  intended 
by  the  clause  in  the  codicil  in  question  to  exclude  the  Avife 
and  vest  the  balance  of  his  property  after  the  j)ayment  of 
the  legacy  to  Curry  in  the  appellee.  He  had  no  such 
thought.  He  intended  that  his  wife  should  have  for  life 
all  his  pei'sonalty  after  his  debts,  funeral  expenses  and  the 
legacy  to  Curry  had  been  paid.  At  the  death  of  his  wife 
the  balance  or  remainder  of  the  property  not  used  by  her 
was  to  be  disposed  of.  This  is  the  remainder  the  codicil 
refers  to  and  makes  disposition  of,  and  it  was  intended  by 
the  codicil  to  change  and  affect  only  the  fourth  clause  of  the 
original  will.  This  construction  seems  to  us  the  only  rea- 
sonable one.  It  harmonizes  all  apparent  inconsistencies  and 
carries  into  execution  the  manifest  wish  of  the  maker. 

If  the  testator  designed  the  use  of  the  word  remainder  in 
its  technical  sense  tlie  construction  we  have  given  the  will 
would  be  as  well  sustained  as  if  the  popular  meaning  of  the 
word  be  adopted. 

In  such  sense  the  word  remainder  would  apply  only  to  an 
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interest  in  personalty  remaining  at  the  expiration  of  a  prior 
life  estate  created  by  the  will.  The  only  such  life  interest 
is  that  of  the  wife,  and  it  included  onlv  such  of  testator's 
personalty  as  should  remain  after  the  payment  of  the  leg- 
acy to  Curry.  The  remainder  could  not  include  more.  In 
any  view  that  may  be  taken  the  judgment  of  the  court  was 
right  and  must  be  and  is  affirmed. 


5-2    2M\ 
\-f,.  113' 


Engene  T.  Hiller  et  al.  t.  The  People  of  the  State  of 
Illinois^  on  the  Relation  of  Joseph  Simons. 

1.  Production  op  Books  of  Acooukt— Jbirer  of  the  County  Court,— 
Under  Sec.  128,  Ch.  3,  R.  S.,  providing  that  **  the  books  of  accoante  of 
any  deceased  penon  shaUbe  subject  to  the  inspection  of  aU  pereaos  inter- 
ested therein,**  the  County  Court  is  vested  with  general  jurisdiction  in 
the  settlement  of  estates,  and  may  make  all  orders  regarding  the  produc- 
tion of  such  books  as  may  be  necessary  to  the  protection  of  claimants 
and  others  having  pecuniary  interests  involved. 

2.  County  Cgukto— Inherent  Poir^ra.— Independent  of  Sec.  81,  Ch.  3, 
R.  S.,  the  County  Court  has  the  inherent  power,  necessary  to  the  due 
exercise  of  its  general  authority,  to  compel  the  production  of  the  books 
of  account  of  the  deceased  in  the  hearing  of  claims  against  the  estate. 

8.  Administration  of  Estates— iSate  of  Books  of  an  Estate— 
Appellant  filed  two  claims  against  an  estate  for  salary  and  profits 
alleged  to  be  due  him  on  account  of  his  connection  with  the  business 
of  the  deceased.  Upon  a  showing  that  the  books  of  accounts  of  the 
deceased  were  of  importance  in  reference  to  these  claims,  he  procured 
a  citation  upon  the  executors  and  their  attorney  to  produce  them. 
The  defense  to  the  citation  was  that  one  of  the  executors,  having 
occasion  to  use  the  books  in  preserving  the  evidence  by  bill  of  ex- 
ceptions in  order  to  prosecute  an  appeal  from  the  decision  of  the  Cir- 
cuit Court  in  the  matter  of  his  claims  against  the  estate,  had  incor- 
porated them  in  a  bill  of  exceptions,  and  to  enable  him  to  do  so 
without  interference  a  bill  of  sale  of  said  books  had  been  made  to  tlie 
attorney  by  the  executors  for  the  sum  of  $5.  It  teas  held  that  the  sale  of 
the  books  was  without  authority  of  law  and  without  permission  of  the 
court  and  was  void. 

Memorandnm.— Administration  of  estates.  Order  on  executors  to 
produce  books.  Appeal  from  the  Circuit  Court  of  Hancock  County; 
the  Hon.  Charles  J.  Scofield,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  1803,  and  affirmed.    Opinion  filed  October  28,  1893. 

The  opinion  states  the  case. 
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Appellant's  Brief,  George  W.  Fogg  and  O'Hara  &  Sco- 

FIELD,  ArrORNEYS. 

The  enactment  of  the  81st  section  of  chapter  3,  of  111.  R. 
S.,  touching  the  discovery  of  assets  of  deceased  persons,  did 
not  therebj'^  provide  a  new  and  summary  method  for  the  trial, 
without  the  intervention  of  a  jury,  of  controverted  and  con- 
tested questions  concerning  title  or  ownership  of  chattel 
property,  notes,  bonds  or  books,  or  books  of  account,  even 
though  one  of  the  contestants  should  be  an  executor,  or  the 
defendant  deduce  title  through  a  decedent  or  through  his 
legal  representative.  Vols.  1  and  3,  Starr  &  Curtis'  Statutes, 
Ch.  3,  Sec.  81,  and  ciases  there  cited;  Townsend  v.  Radcliffe* 
44  111.  448;  Wade  v.  Prichard,  69  111.  280;  Minzer  v.  Bering- 
ton,  42  Ohio  327-8;  Evans  v.  Evans,  79  Mo.  53;  Hood  v,  Dych, 
47  Mo.  215;  Eeidey  v.  Newell,  37  Mo.  126-^8;  Howell  v.  Fry, 
19  Ohio,  556;  Powers  v.  Blakey's  Admr.,  16  Mo.  437;  71 
Cal.  272,  269;  People  v.  Abbott,  105  111.  588.  This  statute 
is  cumulative,  and  action  will  lie  under  it  only  when  detinue, 
trover  or  replevin  would  lie,  and  then  only  against  persons 
that  might  properly  be  made  defendants  in  those  actions. 
Williams  v.  Conley,  20  111.  645;  Wade  v.  Pickerell,  69  111.  280. 

A  bill  in  equity  is  the  only  mode  of  procedure  to  hear  and 
determine  questions  of  fraud  or  fraudulent  acts  in  an  exec- 
utor or  trustee.  Under  the  course  of  procedure  in  that 
court,  the  issues  can  be  fairly  presented  and  tried,  and  res- 
titution or  other  proper  remedy  directed,  according  to  the 
usual  course  of  practice  in  such  courts.  Guphil  v.  Isbell,  19 
Am.  Dec.  675;  Parsons  v.  Geer,  12  Fed.  Rep.  607;  20  Blatch- 
ford,  535;  Smith  v.  Lucher,  6  Cowan,  686;  Bispham  on  Eq. 
300, 1  note  and  cases  cited;  Howell  v.  Moore,  127  111.  67; 
128  111.  307;  119  111.  93;  123  111.  260;  101  111.  190;  9  Cowan, 
325;  7  Cowan,  306;  5  Md.  219;  43  Ind.  150;  28  Ohio  State, 
231. 

Suit  to  set  aside  an  executor's  sale,  on  the  ground  of  fraud 
or  collusion,  in  violation  of  his  trust  and  the  rights  of  dis- 
tributees and  others,  can  be  maintained  by  creditors,  lega- 
tees, heirs,  and  other  distributees,  in  a  court  of  equity  only. 
Worthy  v.  Johnson,  52  Am.  Dec.  400;  Swink  v,  Snodgrass, 
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Ibid.  193;  Kingold  v.  Ringold,  18  Am.  Dec.  250;  Zimnier- 
raan  v.  Kinkle,  108  N.  Y.  282,  and  cases  cited;  Colt  v.  Lan- 
nier  et  al.,  9  Cowan,  319;  Morton  v.  Paulding,  10  Paige,  4U; 
Bigelow  on  Fraud,  473. 

Courts  of  equity  exercise  a  general  jurisdiction  in  cases  of 
fraudulent  sale,  and,  on  proper  bill  of  complaint,  may  set 
aside  the  sale  and  order  the  surrender  of  sale  bills,  and  a 
return  of  the  thing  sold.  Story's  Equity,  Sec.  184;  Bigelow 
on  Fraud,  321;  Petrie  v.  Clark,  11  Serg.  A  Ilawle,  377; 
Southerland  v.  Earths,  7  John.  Ch.  17. 

Appellee's    Brief,   Sprigg,    Anderson    &  Vandeventer, 

Attorneys. 

Cinder  Sec.  81,  Ch.  3,  R.  S.,  all  ])ersonal  property,  books, 
e'c,  belongino^  to  an  estate,  can  be  recovered  from  a  wrong- 
ful holder,  whether  he  got  thcni  before  or  after  the  death  of 
the  decedent.  Steinraann  v.  Steinmann,  105  111.  348;  Blair 
V.  Sinnott,  134  111.  78. 

And  if  one  of  several  executors  is  guilty  of  misconduct  the 
court  will  interfere  if  necessary  and  compel  him  to  place 
notes,  bonds  and  securities  in  his  possession  in  other  custody. 
Wood  V.  Brown,  34  N.  Y.  337. 

The  books  of  account  of  any  deceased  person  shall  be  sub- 
ject to  the  inspection  of  all  persons  interested.  R.  S.,  Ch.  3, 
Sec.  128.  And  this  has  been  the  law  of  the  State  of  Illinois 
since  1845. 

The  books  of  account  attempted  to  be  sold,  of  no  money 
value  and  necessary  for  protection  of  the  estate  and  required 
by  the  statute  to  be  subject  to  the  inspection  of  all  persons 
interqp ted,  are  not  salable  assets.  Eyre  v.  Higl)ee,  35  Barb. 
502;  1  Story  Eq.  Jur.  613,  Sec.  531  (6th  Ed.);  2  Woerner  Am. 
L.  Adm.,  Sec.  305,  note  2;  Wood  v.  Brown,  34  N.  Y.  337;  2 
Bl.  Com.  510. 

The  County  Court  has  ample  power  to  order  the  books 
restored  without  the  delay  and  expense  of  a  suit  in  chancery 
or  an  action  on  the  official  bond  of  the  executor.  Mathews 
V.  Hoff,  113  III.  p.  90;  Farewell  v.  Crandall,  120  III  70; 
Seavey  v.  Seavey,  30  HI.  App.  626. 
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Even  if  the  books  could  in  any  event  be  considered  assets 
of  a  salable  character  bv  the  executor,  the  sale  under  the 
circumstances  shown  was  void.  The  purchaser  knew  it  was 
an  attempt,  and  made  with  design  to  apply  the  same  to  tlie 
use  of  the  executor,  Eugene  T.  Miller.  Murray  McConnell 
V.  William  Hodson  et  al.,  2  Gil.  G40;  Makepeace  v.  Moore,  5 
Gil.  474;  Colt  v.  Lasnier,  9  Cow.  (N.  Y.)  320. 

The  alleged  sale  was  also  void  for  want  of  an  order  of 
the  County  Court  authorizing  it.  R.  S.,  Ch.  3,  Sec.  91; 
"Wyatt's  Admr.  v.  Rambo,  29  Ala.  510;  Wyatt's  Admr.  v. 
Ram  bo,  68  Am.  Dec.   89. 

The  attempt  of  the  two  executors  to  sell  these  books  of 
account — a  thing  without  precedent — that  fact  alone  is  a 
strong  presumption  that  it  can  not  be  done  at  all.  Russell 
V.  Men  of  Devon,  2  T.  R.  (D.  &  E.)  312;  Eyre  v.  Higbee,  35 
Barb.  502, 

Me.  Justice  Wall  delivered  the  opinion  op  the  Court. 

The  arguments  of  counsel  in  this  case  have  taken  a  wide 
range,  and  though  many  questions  are  raised  and  discussed 
with  vigor  and  ability,  we  think  the  only  points  necessary 
to  be  considered  may  be  briefly  stated  and  disposed  of. 
Pursuant  to  the  will  of  George  A.  Miller,  deceased,  his  widow 
was  appointed  executrix,  and  the  appellants,  Eugene  T.  and 
Alexander  T.,  sons  of  the  deceased,  and  appellee,  Jose]>h 
Simons,  a  son-in-law,  were  appointed  executors.  They  quali- 
fied and  proceeded  to  adjust  the  estate,  which  is  still  in  course 
of  administration.  Appellant  Eugene  T.  Miller  filed  two 
claims  against  the  estate  for  large  amounts  for  salary  and 
profits  alleged  to  be  due  him  on  account  of  his  connection 
with  the  business  of  the  deceased.  The  litigation  upon  these 
claims  has  not  j^et  terminated.  The  books  of  account  of  the 
deceased  are  of  importance  in  reference  to  these  claims  as 
well  as  to  various  other  matters  arising  in  the  settlement 
and  division  of  the  estate.  The  appellants,  who  are  the  said 
Bugene  T.  and  Alexander  T.  Miller,  and  George  W.  Fogg,, 
their  attorney,  were  cited  to  produce  these  books  to  the  end 
that  they  might  be  delivered  to  such  person  or  custody  as 
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the  court  should  direct.  The  answer  disclosed  as  a  defense 
that  said  Eugene  T.  Miller,  having  occasion  to  use  the  books 
in  preserving  the  evidence  by  bill  of  exceptions,  in  order  to 
prosecute  an  ap|)eal  from  the  decision  of  the  Circuit  Court 
in  the  matter  of  his  said  claims  against  the  estate,  had  in- 
corporated said  books  in  said  bill  of  exceptions,  and  to 
enable  him  to  do  so  without  the  interference  of  the  appellee, 
a  bill  of  sale  of  said  books  had  been  made  to  said  Fogg  by 
the  said  Eugene  T.  Miller,  Alexander  T.  Miller  and  Anna 
P.  Miller,  for  the  sum  of  $5,  This  answer  was  in  substance 
a  restatement  more  in  detail  of  the  facts  alleged  in  the  peti- 
tion, and  thus  the  question  is  whether  the  order  appealed 
from,  that  the  books  should  be  returned  to  the  clerk  of  the 
C-ounty  Court,  subject  to  the  direction  and  order  of  said 
court,  was  a  projier  one. 

We  are  entirely  satisfied  with  that  order  and  have  no 
doubt  of  its  propriety. 

By  Sec.  128,  Ch.  3,  E.  S.,  it  is  provided  that  "  the  books  of 
accounts  of  any  deceased  person  shall  be  subject  to  the  inspec- 
tion of  all  persons  interested  therein."  The  County  Court 
is  vested  with  general  jurisdiction  in  the  settlements  of 
estates,  and  may  make  all  orders  necessary  to  the  protection 
of  claimants  and  others  having  pecuniary  interests  involved. 
In  this  instance  one  of  the  executors  has  presented  a  claim 
in  his  own  favor  in  regard  to  matters  of  which  these  books 
were  the  chief  records,  and  by  the  arrangement  stated,  he 
has  undertaken  to  exercise  exclusive  control  of  the  books 
under  the  alleged  ownership  of  his  attorney,  by  virtue  of  an 
alleged  sale. 

If  he  can  do  this,  the  statutory  provisions  above  quoted 
mav  be  nullified. 

The  sale  of  the  books  was  without  authority  of  law  and 
without  permission  of  the  court  and  was  void.  The  apjxjl- 
lants  had  no  right  to  the  solo  custody  of  the  books,  and 
when  they  asserted  such  power,  there  was  presented  a  situ- 
ation which  made  it  proper  and  necessary  that  the  book^ 
should  be  placed  under  the  immediate  control  of  the  court 
for  the  beyefit  of  all  persons  having  a  right  to  inspect  the 
same. 
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It  is  not  necessary  to  determine  whether  the  power  to 
make  such  order  is  given  by  Sec.  81  of  the  Administration 
Act.  If  it  is  not,  the  court  would  have  the  inherent  power 
as  necessary  to  the  due  exercise  of  its  general  authority  in 
the  premises. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 


Norman  H.  Camp,  and    Cnrtis   H.  Camp^  Impleaded 

with    William   M.  Camp^  Executor,  et   aL,  v. 

Catherine  Shaw,  William  Swaney  et  aL 

1 .  Wmis— Contesting  Un der  the  Statute,  — A  proceeding  under  Sec.  7 , 
Ch.  148,  entitled  "  Wills,"  providing  that  **  any  person  interested  may, 
within  three  years  after  the  probate  of  any  will,  appear,  and  by  his  or  her 
bill  in  chancery  contest  its  validity,  and  an  issue  at  law  shaU  be  made 
whether  the  writing  alleged  to  be  the  will  of  the  deceased  is  his  will,  and 
that  such  issue  shall  be  tried  by  a  jury  according  to  the  practice  in  courts 
of  chancery,"  is  a  chancery  proceeding  and  governed  by  the  rules  of 
chancery  practice  and  procedure,  except  that  the  verdict  of  the  jury  is 
not  merely  advisory  to  the  court  as  upon  a  feigned  issue  in  other 
purely  chancery  actions. 

2.  Wnxs — Practice  in  Statutory  Contests. — The  verdict  of  the  jury 
hj  cases  under  section  7  of  chapter  148,  entitled  "Wills,"  is  obligatory 
upon  the  court  to  the  same  extent  as  a  verdict  at  law,  but  according  to 
the  chancery  rule  the  entire  proceedings  are  matters  of  record  and  sub- 
ject to  review  in  the  Appellate  Court  without  the  taking  and  noting  of 
technical  exceptions  to  the  rulings  of  the  court. 

3.  Chancery  Practice — Exceptions,  etc. — Tlie  rules  of  chancery 
practice  do  not  require  that  exceptions  betaken  and  noted  to  the  various 
holdings  of  the  court  during  the  progress  of  a  trial. 

4.  Verdicts — iVheji  to  be  Set  Aside.— A  verdict  manifestly  against  a 
clear  preponderance  of  the  evidence  will  be  set  aside. 

5.  WihlA-'Alterations,  When  iSpo/iaftorw.— Alterations  in  a  will  or 
other  instrument,  if  made  by  a  stranger  to  it,  are  but  spoliations  and  do 
not  operate  to  avoid  the  will  or  instrument  thus  mutilated  or  defaced. 
If  the  will  of  a  deceased  person  is  altered  without  fraudulent  intent  or 
by  one  not  interested  in  its  provisions,  equity  will  enforce  it  as  origi- 
nally written,  if  its  original  condition  can  be  ascertained. 

6.  Wills — Presumptions  cw  to  Interlineations, — The  presumption  as 
to  interlineations  or  erasures  in  a  will  is  that  they  were  made  after  the 
execution  of  the  will.    If  made  by  the  testator  and  not  re-attested,  inter- 

VvL.  1.11  16 
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lineations  or  erasureB  have  no  I^pal  effect»  but  it  being  presumed  that  the 
eramire  was  intended  to  be  dependent  upon  the  alterations  going  into 
effect  as  a  subetitute  and  the  attempted  alteration  liaving  failed  for  want 
\  of  legal  authentication,  the  will,  if  its  original  reading  can  be  made  out, 

will  stand  as  first  written,  and  if  its  original  wording  can  not  be  de- 
termined it  will  be  enforced  in  all  other  parts,  the  illegal  portioas  treated 
as  blanks. 

7.    Witness— Bxrfte«—77i«  Rule  of  Common  Law  in  Chancery  Pro- 
ceedings Not  Changed. — At  the  common  law  it  was  competent  for  the 
i^^  defendant  in  a  chancery  proceeding  to  testify  in  behalf  of  a  co^lef end- 

ant,  provided  the  witness  was  disinterested  in  the  matter  about  which 
he  was  called  to  testify.    Our  statute  makes  no  cluuige  in  this  common 
law  rule. 
f^;,  8.    WiiAA—Additions  Not  Attested  aa  Affected  by  the  Execution  of 

^^  Codicils, — A  person  having  executed  his  will,  afterward  wrote  an  addi- 

^ .  tion  to  it,  marked  it  sheet  B,  and  attached  it  to  the  will,  intending  it  to 

f;,.  operate  as  a  codicil,  but  did  not  acknowledge  it  or  cause  it  to  be  attested, 

and  afterward  executed  and  acknowledged  a  codicil  and  fastened  it, 
**  sheet  B/*  and  the  will,  together.  It  teas  held  that  the  codicil  operated 
as  a  publication  and  due  execution  of  the  sheet  B  and  the  will  all  speak- 
ing: from  the  date  of  the  codicil. 

9.  OONTBSTiNa  WiiAJR— Practice  — Collaferal  lames — Oross-biUs,— 
When  a  contestant  admits  the  exeoution  of  the  original  will  and  codicil 
but  denies  that  certain  instruments  attached  to  the  will  are  parts  of  it, 
and  makes  persons  interested  in  such  instrument  parties,  a  cross-bin  is 
not  necessary  pleading  to  raise  the  question  as  to  whether  the  '*  car- 
tain  instruments"  were  a  portion  of  the  will. 

Hemorandam. — Proceeding  to  contest  a  will.  Error  to  theCSrcaiit 
Court  of  Piatt  Coxmty;  the  Hon.  Ferdinand  Booewalter,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1898.  Reversed  and  re- 
manded.   Opinion  filed  October  28,  1893. 

The  opinion  states  the  case. 

Brief  fob  Plaintiffs  'in  Error,  Henry  Q.  Millrb  and 

Norman  H.  Camp,  Attorneys. 

If  "  sheet  B  "  was  not  a  part  of  the  will  at  the  time  it  was 
originally  executed  and  attested,  but  was  afterward,  and  be- 
fore making  the  codicil,  inserted  in  the  will  by  the  testator, 
with  the  intention  of  thereby  making  it  a  part  of  his  will, 
then  the  leg^l  execution  of  the  codicil  to  the  will,  as  thus 
amended  and  altered,  rendered  the  whole  will  including 
"sheet  B"  good  and  valid  as  a  will.  Burge  v.  Hamilton, 
72  Ga.  568;  In  re  Goods  of  Sykes,  L.  R.,  3  P.  &  D.  26. 
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A  codicil  is  now  commonly  understood  to  be  an  addition  to 
or  alteration  of,  the  last  will  and  testament.  1  Redfield  on 
Wills  (3d  Ed.)  6. 

It  has  often  been  held  that  a  codicil  may  operate  as  a 
rapublioatioQ  of  a  former  wilL  The  eflf  eot  of  a  codicil  ratif y- 
ing,  confirming  and  republishing  a  will  is  to  give  the  same 
force  to  the  will  as  if  it  had  been  written,  executed  and  pub- 
lished at  the  date  of  the  codicil,     1  Redfield  on  "Wills,  288. 

A  codicil  need  not  be  actuallj'^  annexed  to  the  will  in  order 
to  have  it  operate  as  a  republication  of  the  will.  When  a 
codicil  is  so  executed  as  to  be  a  republication  of  the  will, 
both  should  be  read  and  can  stand  together  as  one  entire 
instrument,  and  the  will  speaks  from  the  date  of  the  codi- 
cil.   Van  Cortland  v.  Kip,  1  Hill  590,  7  Hill  346. 

Declarations  of  the  testator  made  both  before  and  after 
the  execution  of  his  will  or  codicil  are  relevant  to  show 
what  papers  constituted  his  will.  Sugden  v.  St.  Leonards, 
L.  R.,  1  P.  D.  152;  Gould  v.  Lakes,  L.  R.,  6  P.  D.  1;  Surge  v. 
Hamilton,  72  Ga.  568;  Stephens'  Digest  of  Evidence,  Art.  29. 

Bbief  of  Defendants  in  Error,  Buckingham  &  Schroli. 

AND  S.  R.  Reed,  Attorneys. 

In  contested  will  cases  arising  under  our  statute,  the  ver- 
dict of  the  jury  is  to  have  the  same  force  and  effect  as  is 
given  to  a  verdict  in  a  case  at  law  under  a  like  state  of  facts. 
Calvert  v.  Carpenter,  96  111.  63;  Shevalier  v.  Seager,  121  111. 
564;  Long  v.  Long,  107  111.  210;  Brownfield  v.  Brownfield, 
43  111.  147;  Meeker  f.  Meeker,  75  111.  260;  American  Bible 
Society  v.  Price,  115111.  635. 

Mr.  Presiding  Justice  Boggs  delivered  the  opinion  of 
THE  Court. 

This  was  a  bill  in  chancerj'-,  filed  by  the  defendants  in 
error,  to  contest  the  will  of  Dr.  Edward  Swaney,  who  died 
in  Bement,  Piatt  county,  Illinois,  on  the  28th  day  of  Janu- 
ary, 1891.  The  issues  formed  under  the  pleadings  in  the 
cause  were  submitted  to  a  jury,  as  required  by  Sec.  7 
of  Chap.  148,  K.  S.,  entitled  "  WilL"    The  record  presented 
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to  this  court  was  prepared  in  compliance  with  the  rules  of 
chancery  practice.  It  is  urged  that  the  rulings  of  the  court 
on  evidence,  motions  and  instructions  can  not  be  reviewed 
in  this  court  unless  exception  thereto  was  taken  at  the  time, 
and  such  exception  preserved  in  a  bill  of  exceptions,  as  in 
cases  upon  the  common  law  side  of  the  court. 

The  proce'iding  was  instituted  in  virtue  of  authority  given 
by  Sec.  7  of  Chap.  148,  entitled  "  Wills,"  the  provisions  of 
which  are  that  '*  any  person  interested  may,  within  three 
years  after  the  probate  of  any  will,  appear,  and  by  his  or  her 
bill  in  chancery  contest  its  validity,  and  an  issue  at  law  shall 
be  made  whether  the  writing  alleged  to  be  the  will  of  the 
deceased  is  his  will,  find  that  such  issue  shall  be  tried  by  a 
jury,  according  ti^the  practice  in  courts  of  chancery." 

The  proceeding  therefore,  is,  we  think,  in  chancery,  and 
governed  by  the  rules  of  chancer}'  practice  and  procedure, 
except  that  the  verdict  of  the  jury  is  not  merely  ad\isory 
to  the  court,  as  if  upon  a  feigned  issue  in  other  purely  chan- 
cery actions.  The  verdict  of  the  jury  in  this  and  like  cases 
under  the  7th  section  of  the  chapter  on  wills,  is  obligatory 
u]K)n  the  court  to  the  same  extent  as  a  verdict  at  law,  but 
according  to  the  chancery  rule  the  entire  proceedings  are 
matter  of  record  and  subject  to  review  in  this  court  with- 
out the  taking  and  noting  of  technical  exception  to  the  rul- 
ings of  the  court.  The  rules  of  chancery  practice  do  not 
require  that  exceptions  be  taken  and  noted  to  the  various 
holdings  of  the  court  during  the  progress  of  a  cause. 
Smith  v.  Newland,  40  111.  100. 

The  instruments  purporting  to  constitute  the  will  of  the 
deceased  consisted  of  a  pai)er  writing  denominated  by  the 
parties  hereto,  the  "  original  will,"  which  bore  date  July 
23,  1888,  was  duly  signed,  and  acknowledged  and  witnessed 
as  the  will  of  the  deceased,  and  another  paper  executed 
afterward  by  the  deceased,  but  not  dated  or  witnessed, 
called  by  the  parties  "  sheet  B/'  and  yet  another  paper  exe- 
cuted after  sheet  B,  purporting  to  be  a  codicil  to  the  will, 
dated  January  9,  1891,  and  duly  attested  by  ,witnesses- 
The  jury  found  by  their  venlict  that  the  writing  of  the 
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date  of  July  23, 1888,  called  by  the  parties  the  original  will, 
was  the  last  will  and  testament  of  the  deceased,  and  that 
sheet  "  B  "  and  the  codicil  were  not  parts  of  the  will.  The 
grour  d  of  attack  upon  the  codicil  was  that  the  testator  was, 
at  the  date  of  its  execution,  of  unsound  mind,  and  mentally 
incapable  of  making  a  valid  will  or  of  "  requesting  witnesses 
to  attest  a  paper  as  a  will."  The  codicil  bears  date  Janu- 
ary 9,  1891,  but  it  is  contended  by  the  defendants  in  error 
and  conceded,  that  it  was  not  attested  by  witnesses  until  in 
the  evening,  after  nightfall,  of  the  10th  day  of  that  month. 
The  onlv  evidence  we  havo  been  referred  to  or  have  been 
able  to  find  upon  a  careful  examination  of  the  record,  tend- 
ing in  any  degree  to  establish  the  alleged  mental  incapacity 
of  the  testator  at  that  or  anv  other  time,  is  the  testimony 
of  Dr.  Vance.  It  is  to  the  effect  that  the  witness  was  called 
in  his  professional  capacity  to  see  the  testator,  and  saw  him 
on  the  loth  of  January,  the  day  of  the  execution  of  the 
codicil.  He  would  not  say  positively  whether  he  visited 
the  deceased  before  or  after  noon  of  that  day,  but  as  he 
could  best  recollect  it  was  in  the  afternoon.  He  stated  that 
he  found"  his  patient,  who  was  also  a  physician,  and  had  been 
taking  morphine  under  his  own  prescription,  in  a  semi-coma- 
tose condition  from  the  effect  of  that  drug  which  he  had 
taken  in  such  quantity  as  to  render  him  so  stupid  and  uncon- 
scious that  he  was  unable  to  intelligently  comprehend  or 
transact  ordinary  business,  a  mental  condition  which  the  wit- 
ness  thought  would  continue  until  the  effect  of  the  opiate  had 
passed  away,  which  might  occur  in  five  or  six  hours,  possi- 
bly longer.  When  directly  asked,  the  witness  said  he  could 
not  say  that  the  effects  of  the  morphine  had  not  passed  away 
at  the  time  it  is  alleged  the  codicil  was  attested. 

Dr.  Vance  continued  the  use  of  morphine  but  in  smaller 
doses.  He  next  saw  the  deceased  on  the  12th  of  January, 
and  then  found  him  much  improved  in  mind;  in  a  normal 
condition  mentally,  and  able  to  enter  into  and  hold  rational 
and  intelligent  conversation.' 

After  that  the  patient  was,  in  the  opinion  of  Dr.  Vance, 
at  times  in  possession  of  his  mental  powers  and  at  other 
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times  his  mind  woald  seem  to  wander  and  be  bevond  oon- 
troL 

Dr.  D.  D.  Kemmel  and  Ada  C  Kemmel,  his  wife,  both  of 
whom  were  friends  of  many  years  standing  of  the  testator 
and  who  were  selected  by  him  as  witnesses  to  his  "  original " 
will,  testified  that  they  visited  him  after  snpper  and  "  after 
dark "  on  the  10th  day  of  January.  That  he  was  entirely 
rational  and  sound  in  mind  and  fully  comprehended  what  he 
was  about  to  do.  He  made  a  statement  to  them  about  a 
codicil  he  desired  to  add  to  the  will  they  had  previously 
signed  and  then  produced  the  papers  presented  to  the  jury 
as  the  codicil  and  said  to  Dr.  Eemmel,  "  Here  is  a  codicil 
to  my  will;  I  wish  you  and  your  wife  to  sign  it.  I  acknowl- 
edge this  as  my  signature  tothe  codicil."  That  they  signed 
their  names  as  requested,  after  which  he  took  the  paper  and 
seemed  to  be  reading  or  looking  it  over  as  he  folded  it. 
Unless  these  witnesses  were  deemed  unworthy  of  credit,  it 
would  seem  undeniable  that  the  deceased  was  free  from  the 
influenoe  of  morphine  and  capable  of  intelligent  and  rational 
action  when,  at  his  request,  they,  as  witnesses,  signed  the  cod- 
icil. No  reason  appears  for  discrediting  them.  They  evi- 
dently enjoyed  and  had  for  many  years  possessed  the  confi- 
dence and  esteem  of  the  testator.  Their  statements  were 
not,  it  seems  to  us,  irreconcilable  with  the  testimony  of  Dr. 
Vance,  but  could  readily  be  harmonized  with  it;  nor  were 
they  contradicted,  or  in  any  way  discredited,  or  the  value 
of  their  testimony  impaired  by  anything  otherwise  appear- 
ing in  the  record.  Upon  the  contrary,  the  testimony  of  all 
other  witnesses  who  spoke  of  the  mental  capacity  of  the 
deceased,  is  that  he  was  of  sound  mind  and  memory. 

Mrs.  Bodman,  between  whom  and  the  deceased  an  ac- 
quaintance had  existed  for  more  than  twenty  years  and  who 
was  his  nearest  neighbor  at  the  time  of  his  death,  called  on 
him  frequently  during  his  illness  in  January.  She  testified 
that  she  never  saw  him  when  she  thought  him  otherwise 
than  sound  in  mind  and  memoty.  Mr.  Ezra  Post,  who  had 
known  him  somewhat  intimately  for  a  like  period  of  years, 
and  attended  and  waited  upon  him  for  two  weeks  during  his 
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illness  in  January,  testified  that  he  never  had  cause  to  doubt 
his  mental  capacity.  That  if  awakened  suddenly  from  sleep 
induced  by  morphine  his  look  was  vacant  and  his  mind  dor- 
mant, but  that  he  would  soon  recover  and  be  himself  again. 
This  witness  testified  that  he  was  there  as  an  attendant  upon 
the  deceased  before  and  after  Dr.  Vance  began  to  treat  him 
and  that  he  advised  that  Dr.  Vance  be  called  to  the  aid  of  the 
testator  who  was  prescribing  for  himself.  That  after  Dr. 
Vance's  first  visit,  which  was  on  the  10th  of  January,  the 
deceased  transacted  business  and  settled  business  affairs  with 
different  persons  on  different  occasions  in  presence  of  the 
witness  and  that  he  was  fully  capable  of  attending  properly 
to  such  matters. 

Mr.  George  Grant,  who  was  a  contractor  and  builder,  com- 
pleted a  house  for  the  testator  in  January,  1891,  and  had  a 
finalsettlementofthecontract  and  business  matters  connected 
therewith  with  the  deceased  on  the  13th  of  January,  1891. 
As  a  witness  Mr.  Grant  testified  that  the  deceased  fully 
comprehended  the  settlement  and  adjusted  the  same  with  the 
ability  men  usually  displayed  in  such  affairs. 

Mr.  Grant  gave  a  detailed  account  of  his  interview  and 
settlement  with  deceased.  It  appeared  in  the  course  of  the 
settlement,  that  Mr.  Grant  was  indebted  to  merchants  and 
lumber  dealers  for  hardware  and  building  material  used  in 
the  construction  of  the  house,  and  the  deceased  signed  checks 
upon  the  bank,  payable  to  such  merchants  and  dealers 
respectively  for  the  proper  amounts  due  each,  in  order 
that  all  liens  upon  the  building  might  be  discharged,  and 
then  signed  a  check  payable  to  Mr.  Grant  for  the  amount 
remaining  due  to  himas  the  contractor.  Work  not  contem- 
plated or  covered  by  the  contract  for  building  had  been 
performed  by  the  contractor,  for  which  bills  in  excess  of  the 
contract  price  were  presented,  discussed,  and  adjusted  by  the 
parties  in  a  business-like  manner.  The  mental  powers  of 
the  deceased  were,  in  the  opinion  of  Mr.  Grant,  wholly  un- 
impaired. The  transactions  with  Mr,  Grant  occurred  on 
the  third  day  after  the  execution  of  the  codicil. 

Judge  W.  G.  Cloyd,  who  had  known  the  testator  for 
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»*:  f;' '"  or,  r  tf,^  X^.\,:u',m  of  Dr.  V^--:>r.  if  it  can  rl^-ir.v 
\ft'.  K^i  'i  Uf  \tf',  v^  o\f\0fM^L  T;.erfr  is  ix;  o:;r  o:  :n:«xi  ri'i'  irnee- 
ttui  .,?,',.*'.  «^:of,flyrt  ill  tr>r  evi'I^-n^^.-*:  of  tr.e  r-hv<jirin  ai>i  ^hit 
of  ipfv  orh^ff  y//.r»'r^^.  We  do  tkH  think  iLe«k«L:t*»r  inten-ied 
t//  U;  n'Ai',r*A*0A  an  *rzj/r*-*»^injr  tbeoj/ir.ion  trial  the  miad  of 
tfi^  iU'i'i-iyj^A  '^'i3M  injurio'j'il V  affect^I,  otherwiaie  than  tenijw>- 
ntriiv  'Ami  a.^  a  itmiiit  of  the  influence  of  a  rlru^  taken  br 
the  i\t'f'.4'ii^^\  HH  a  rerri'-^lv  for  hid  affliction  or  to  reliere  him 
fr^mi  (fJiin  and  Jiufferin^. 

HiH  rnind  might  have  Fief^n  in  this  comlitioa  when  Dr. 
Van^e  H;iw  Ijirn  on  the  10th«  and  been  sound  and  normal 
when  l>r  Kimmel  and  Mrs.  KimmeUat  his  request* attested 
UHMioIirjiUom  5  houMift  5r\vj,r:l,ani  h3  then  be  able  to  fully 
r^nnprehend  the  nature  and  effect  of  what  he  was  causing 
Ut  \hi  done. 

Thit  de<?euw?d  had  not  the  nioq)hine  habit  flxedupon  him. 
Thn  ifK-apjufity  whicfh  would  arise  from  the  use  made  of 
thiit  drn{^  would  Ik5  but  temporary,  and  his  return  to  the 
full  poHtwHHJon  of  his  mental  faculties  would  naturally  fol- 
|r»vv  when  the  efHu't  of  the  morphine  ceased.  There  is  no 
preHiitnpti(;n  in  favor  of  a  continuance  of  such  incapacity. 
We  find  nothing  in  th(5  testimony  to  show  that  the  mental 
pow(?rH  of  th(^  (l(M'eaH(»d  were  in  a  general  way  impaired  by 
the  nicMlicine  or  by  diHease  with  which  he  was  afflicted. 

Mtioh  as  w(j  diHiiko  to  differ  with  a  jury  as  to  the  proper 
cnnc.luHion  to  b<^  arrived  at  upon  a  pure  issue  of  fact,  3'et  wo 
fiM'l  itnpt^iled  tu  declare  the  finding  in  this  case  that  the  de- 
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ceased  was  of  unsound  mind  and  incapable  of  making  a 
codicil,  or  will,  to  be  manifestly  against  a  clear  preponder- 
ance of  the  evidence. 

It  is  alleged  by  an  amendment  to  the  original  bill  of  com- 
plaints, that  an  alteration  was  made  in  the  paper  writing, 
purporting  to  be  a  codicil,  after  its  alleged  execution,  chang- 
ing its  provision  in  a  material  and  substantial  manner, 
without  the  knowledge  or  consent  of  the  testator. 

Proof  pro  and  con  upon  this  point  was  submitted.  It  is 
urged  that  the  jury  may  have  rejected  the  codicil  because 
they  regarded  the  allegations  of  the  bill  in  relation  to  such 
alterations  sustained  by  the  proof.  The  bill  does  not  charge 
that  such  alterations  were  made  fraudulently  by  some  per- 
sons interested  in  and  benefited  by  the  change.  -Alterations 
in  a  will  or  other  instruments,  if  made  by  a  stranger  to  it, 
are  but  spoliations  and  do  not  operate  to  avoid  the  will  or 
instrument  thus  mutilated  or  defaced.  Kedfield  on  "Wills, 
Chap.  7,  Sec.  43-6;  Wait's  Actions  and  Defenses,  472. 

"The  law  desires  to  put  into  execution  the  will  of  a 
deceased  person,  and  if  it  has  been  altered  without  fraudu- 
lent intent  or  by  one  not  interested  in  its  provisions,  will 
enforce  it  as  originally  written,  if  its  original  condition  can 
be  ascertained."  Redfield  on  Wills,  Chap.  7,  Sec.  40;  1st 
Amer.  &  Eng.  Ency.  of  Law,  522. 

The  presumption  as  to  interlineations  or  erasures  in  a 
will  is  that  they  were  made  after  the  execution  of  the  will. 
Kedfield  on  Wills,  Chap.  7,  Sec.  28-24. 

If  made  by  the  testator  and  not  re-attested,  interlineations 
or  erasures  have  no  legal  effect;  but  it  being  presumed  that  the 
erasui*e  was  intended  to  be  dependent  upon,  the  alteration 
going  into  effect  as  a  substitute,  and  the  attempted  altera- 
tion having  failed  for  want  of  legal  authentication,  the  will, 
if  its  original  reading  can  be  made  out,  will  stand  in  force 
as  first  written,  and  if  its  original  wording  can  not  be  deter- 
mined, it  will  be  enforced  in  all  other  parts,  the  illegal 
portions  being  treated  as  blanks.  Wolf  v.  Botlinger,  62  111. 
368. 

In  no  view  that  could  be  taken  could  this  codicil  in  the 


atW-At.on  of  t;**r  c/>hc^  It  f-arr^-fTUr*!  lo  be  pars  of  L:s 
wwK  J^t  ira*  »^A  A^irri^J  u\  ^VJr^J.z^z  witnesses;.  rr»«  eri- 
tU'.i%i'M  XMAAtA  t/i  ^Lo-iT  that  ti*^  ictestace  aiuiched  or  at- 
U'Mi^'A  to  atta/;h  <ih'?et  B  azid  the  ccrLcU  to  the  c^^I^Inal 
WiiL  It  yn'Aik  \frii\*zti  \\iSkX.  he  placed  them  all  inanenveic^, 
Mt\i\<'\i  he  fU'ffniu^l  with  Wnu  C.  Camp,  the  eiecTi  tor  named 
in  th^  original  will,  at  the  same  time  tellic^  him  that  the 
eriveJofii;  vjfXiiauuA  hU  last  wilL  The  plaintiff  in  error 
iMttfi'A  Up  prove  \ty  theexecator  that  Dr.  Swaney,  in  Deoem- 
U;r,  U;fore  hin  de^th,  daring  the  course  of  a  conversation 
\f4'lW4*itn  them,  {Kiint^^d  out  thin  sheet  B  as  being  a  part  of 
U\h  willy  and  that  at  that  time,  sheet  B,  the  original  will  and 
the  i'/#Klidl  were  in  the  possession  of  the  intestate  and  were 
tuMUinvA  t^igether.  The  court,  upon  the  objections  of  the 
defenilant  in  error,  refuseil  to  allow  such  testimony  to  be 
heard  by  the  jury,  to  which  ruling  the  plaintiff  in  error 
i».xrA;\iUtil,  Whether  the  court  regarded  the  witness  as  incom- 
|M)U?nt,  or  the  subject-matter  of  the  proof  offered  immaterial, 
Im  not  clear  to  us.  The  witness  was  not  incompetent  merely 
iMMtause  ho  was  a  party  to  the  proceeding.  At  the  common 
liiw  it  wiiH  com|i(5tent  for  the  defendant  in  a  chancery  pro- 
ctM^ding  to  t(mtify  in  behalf  of  a  co-defendant,  provided  the 
wltnoKH  wiiH  (linin tenanted  in  the  matter  about  which  he  was 
<'allod  to  tcHtify.  Our  statute  makes  no  change  in  thiscom* 
iiion  law  rul(^  I^radHhaw  v.  Combs,  102  111.  428;  McKay  v. 
Koiloy,  lIJr>  III.  M\),  The  witness  had  no  interest  in  sustain- 
ing nhort  H  as  part  of  the  will.  Its  provisions  did  not  affect 
him  injuriouHly  or  otherwise.  He  was  competent  to  speak 
lUi  a  wilnoHH.  \Vt^  think  that  if,  after  the  execution  of  the 
original  will,  the  deccMised  wrote  sheet  B  and  attached  it  to 
tho  will,  intomling  it  to  oi>erate  as  a  codicil  to  his  will,  but 
iliil  not  iwknowltHlgo  it  or  cause  it  to  be  attested  and  after- 
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ward  executed,  and  acknowledged  the  codicil  and  fastened 
it,  sheet  B  and  the  will  together,  that  the  codicil  operated 
as  a  publication  and  due  execution  of  the  sheet  B  and  the 
will,  all  speakino^  from  the  date  of  the  codicil.  3  Amer.  & 
Eng.  Ency.  of  Law,  page  303,  note  8.  Hence  the  testimony 
offered  was  pertinent  and  material  to  the  issue  and  should, 
in  our  opinion,  have  been  admitted. 

The  bill  of  complaints  filed  by  the  defendants  in  error 
specially  attacked  sheet  B,  and  denied  that  it  was  a  part 
of  the  will,  but  alleged  that  it  was  a  loose  and  separate 
sheet  of  paper  which  had  never  been  witnessed  or  executed 
as  a  will  by  the  testator.  Norman  Camp,  legatee  under  sheet 
B,  was  made  defendant  to  the  bill,  and  it  was  quite  suffi- 
cient that  he,  by  answer,  made  an  issue  as  to  said  sheet  B. 
The  original  will  and  the  codicil  were  admitted  to  probate. 
Had  the  defendants  in  error  ^  confined  the  attack  to  these 
instruments,  no  doubt  a  cross -bill  would  have  been  the  ap- 
propriate pleading  to  raise  the  question  of  whether  sheet 
B  was  a  portion  of  the  will. 

Because  we  think  the  finding  of  the  jury  as  to  the  cod- 
icil was  against  the^  weight  of  the  testimony,  and  the 
evidence  offered  in  support  of  sheet  B  was  improperly 
excluded,  the  decree  must  be  and  is  reversed  and  the  cause  re- 
manded for  further  proceeding  conformable  to  this  opinion. 


David  Boss  y.  Edward  Hamer  and  Jesse  Bogue^ 

Assignees^  etc. 

1.  AppeaI/— PVom  Void  Judgments, — ^A  coiirt  has  power  to  grant  an 
appeal  from  a  void  judgment. 

Memorandnm. — Volmitary  assignments,  etc.  Appeal  from  the  Circuit 
Court  of  Fulton  County;  the  Hon.  Oscar  P.  Bonnet,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1893.  Reversed  and  remanded 
with  directions.    Opinion  filed  October  28,  1893. 

The  opinion  states  the  case. 

Baijly  &  Holly,  attorneys  for  appellant. 
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Gbay  &  Wag<k)xek,  attorneys  for  apfiellees. 

Mb.  Justice   Pleasaxts  delivered  the  opixion  of  the 

Appellant  filed  a  petition  to  the  Connty  Court  for  an  onler 
to  apixfllees,  as  assignees  under  the  insolvent  act,  to  pav  him 
a  certain  debt  in  full,  for  reasons  of  law  and  facts  therein 
stated.  It  was  conteste<l,  but  granted,  and  the  order  made, 
from  which  they  appealed  to  the  Circuit  Court,  where  it  was 
heard  th  novo  and  a  judgment  entered  dismissing  the  petition. 
From  that  judgment  this  appeal  was  taken. 

After  the  case  was  submitted  we  were  asked  to  dismiss  the 
appeal  because  the  court  below  had  no  jurisdiction  of  the 
subject-matter.  That  is  true.  Union  Trust  Co.  v.  Trumbull, 
VM  111.  146.  But  we  did  not  consider  it  a  good  reason  for 
allowing  a  void  judgment  to  stand.  The  court  below  had 
power  to  grant  an  appeal  from  it.  We  can  not  now  consider 
the  subject-matter  further  than  to  determine  the  question  of 
its  jurisdiction,  because  it  is  not  properly  before  us  by  direct 
appeal  from  the  County  Court.  But  the  judgment  of  the 
(Circuit  Court  is  properly  before  us,  and  for  the  reasons 
stated  it  will  be  reversed  and  the  cause  remanded  with  direc- 
tion to  dismiss  the  appsal  from  the  County  Court. 


1 59  2ft2  Daniel  Malcabey.  Jr..  et  al..  v.  Fannie  Strauss. 

1.  Appellate  Court  Practice— JZawin^  Questions  for  the  First 
Time. — In  foreclosure  proceedings  the  question  as  to  whether  a  defend- 
ant should  file  a  cross- biU  or  bring  a  separate  suit  to  determine  his  rights, 
can  not  be  raised  for  the  first  time  in  the  Appellate  Court. 

2.  Mortoagb  Foreclosure— Soh'ciYor's  Fees— Costs.  —Where  a  mort- 
gage provided  tliat  in  case  of  foreclosure  a  fee  of  $50  should  be  taxed,  the 
fe(».  was  properly  taxed  as  a  part  of  the  costs  on  the  foreclosure. 

3.  Foreclosure— Z)e<?ree  Requiring  Mortgage  Debtor  to  Pay  Deflr 
ciency. — It  is  not  error  to  provide,  in  a  final  decree  of  foreclosure,  that  the 
mortgage  debtor  be  released  from  any  personal  obligation  for  the  pay- 
ment of  the  mortgage  debt,  where  the  facts  and  peculiar  circumstance 
of  the  case  requke  it. 
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4.  Remittitur — In  Foreclosure  Proceedings. — Where,  in  foreclosure 
proceedings,  the  decree  is  rendered  for  an  amount  in  excess  of  the  sum 
due,  the  error  may  be  cured  by  a  remittitur. 

Hemorandnm. — Foreclosure  of  mortgage.  Appeal  from  the  Circuit 
Court  of  McLean  County;  the  Hon.  Thomas  F.  Tipton,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1893,  and  affirm  3d.  Opinion  Hied 
October  28,  1898. 

The  opinion  states  the  case. 

Frank  R.  Henderson,  attorney  for  appellants. 

John  Stapleton  and  Williams  &  Capen,  attorneys  for 
appellee. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  decree  of  foreclosure. 
•  It  is  objected,  1st,  that  the  bill  was  not  maintainable* , 

This  position  is  based  upon  the  fact  that  the  property  had 
been  placed  in  the  hands  of  a  receiver  in  a  proceeding  pend- 
ing in  the  same  court,  on  the  chancery  side  thereof,  where- 
in Daniel  Mulcahey  Sr.,  was  complainant  and  said  Daniel 
Mulcahey,  Jr.,  and  others,  including  the  appellee,  were  de- 
fendants. 

That  controversy  was,  in  effect,  between  the  Mnlcaheys,  Sr. 
and  Jr.,  as  to  the  ownership  of  the  land  subject  to  the  lien 
of  the  mortgage,  which  was  not  disputed.  It  is  not  necessary 
to  state  in  detail  the  points  involved  in  that  suit,  or  to  follow 
the  course  of  proceedings  thereon. 

Suffice  it  to  sav  that  the  result  was  to  leave  the  title  in 
Daniel  Mulcahey,  Jr.,  subject  to  the  mortgage,  and  also  to 
a  declaration  of  trust  in  favor  of  his  mother  and  brothers 
and  sisters. 

Appellants  insist  that  because  the  property  was  placed  in 
the  hands  of  a  receiver  before  the  mortgage  debt  was  due, 
the  obligation  of  the  mortgage  debtor  was  suspended,  or 
transferred  to  the  receiver,  and  therefore  the  failure  to  pay 
was  not  the  fault  of  the  mortgagor;  hence  the  bill  was  pre- 
maturely filed.  We  think  there  is  nothing  in  this  position. 
The  mortgage  ought  not  to  be  delayed  because  of  this  con- 
troversy. 


'.«T 
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It  is  also  urged  that  the  appellee  was  in  contempt  of  conrt 
in  bringing  this  bill  without  leave  of  the  court. 

Whether  this  be  so  or  not  it  is  no  objection  to  the  decree. 
The  jurisdiction  to  render  the  decree  is  not  thereby  affected. 

The  point  is  made  also  that  the  proper  course  to  pursue 
was  to  file  a  c)x>ss-bill  in  the  suit  first  begun,  and  that  there 
was  no  need  to  bring  this  suit.  We  are  not  inclined  to 
take  this  view — but  it  seems  clear  that  whatever  force  there 
might  be  in  the  point,  it  can  not  be  presented  for  the  first 
time  in  this  court. 

2d.  It  is  objected  that  the  decree  is  erroneous  in  requir- 
ing Daniel  Mulcahey.  Jr.,  the  mortgage  debtor,  to  pay  any 
deficiency  remaining  after  the  sale  of  the  mortgaged  prem- 
ises. 

This  is  based  upon  the  position  that  the  decree  in  the  bill 
filed  by  Daniel  Mulcahey,  Sr.,  released  the  mortgagor  frofn 
]>ersonal  liability  in  respect  to  the  mortgage  debt. 

The  provision  of  the  decree  relied  on  is  as  follows : 

"It  is  further  ordered  and  decreed  that  said  Daniel  Mul- 
cahey, Jr.,  convey  said  real  estate  in  said  original  bill 
described  to  Daniel  Mulcahey,  Sr.,  with  covenants  of  war- 
ranty against  any  incumbrances  on  said  land  that  were  put 
there  by  the  said  Daniel  Mulcahey,  Jr.,  except  the  mortgage 
given  for  the  purchase  monej^  to  Fannie  Strauss,  which  said 
mortgage  by  the  terms  of  said  deed  the  said  Daniel  Mul- 
cahey, Sr.,  is  to  assume  and  agree  to  pay,  and  that  said  Dan- 
iel Mulcahey,  Jr.,  be  released  from  any  personal  obligation 
for  the  payment  of  said  mortgage." 

It  will  be  seen  that  this  provision  requires  a  conveyance 
of  the  land  from  the  mortgagor  to  Mulcahey,  Sr.,  who  as- 
sumes the  mortgage  debt  and  in  this  connection  and  for  this 
reason  the  mortgage  debtor  is  "  released  from  any  personal 
obligation  for  the  payment  of  said  mortgage," 

It  appears  from  the  record  that  at  a  later  date  this  decree 
was  opened  and  modified  so  as  to  grant  a  divorce  to  Julia 
Mulcahey  against  Daniel  Mulcahey,  Sr..  and  that  on  the 
same  day  the  latter  conveyed  the  land  back  to  Daniel  Mul- 
cahey, Jr.,  the  original  mortgage  debtor,  and  also  on  the 
same  day  the  declaration  of  trust  before  mentioned  was 
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executed  by  the  latter  affecting  the  said  real  estate  and  cer- 
tain personal  property  in  which  he  declared  that  he  held 
said  real  and  personal  property  in  trust  to  pay  the  mortgage 
debt  then  on  said  prenaises. 

One  effect  of  receiving  the  deed  from  Daniel  Mulcahey, 
Sr.,  and  of  making  this  declaration  of  trust,  must  be  to  can- 
cel so  much  of  the  decree  as  transferred  the  liability  to  pay 
the  mortgage  from  Daniel  Mulcahey,  Jr.,  to  Daniel  Mul- 
cahey, Sr.,  and  to  place  these  parties  in  statu  quo  with 
respect  to  this  indebtedness. 

We  are  of  opinion  the  error  assigned  upon  this  branch  of 
the  case  must  be  overruled. 

3d.  It  is  objected  that  the  court  improperly  allowed  as 
a  part  of  the  cost  the  sum  of  $50  for  the  fees  of  the  com- 
plainant's solicitor. 

This  allowance  is  based  upon  and  supported  by  a  distinct 
provision  in  the  mortgage,  and  the  only  objection  is  that 
the  mortgagee  had  no  occasion  for  the  services  of  a  solicitor. 

The  mortgage  provided  that  in  case  of  foreclosure  the  fee 
should  be  taxed. 

There  was  a  foreclosure,  and  the  services  of  the  solicitor 
were  indispensable. 

This  objection  must  be  overruled. 

4th.  It  is  objected  that  the  decree  is  too  large  by  $16.74, 
which  is  met  by  a  remittitur  of  $16.66. 

We  think  it  not  necessary  to  determine  which  of  these 
amounts  is  correct  but  as  the  diflference  is  so  trifling  will 
accept  the  remittitur  as  a  sufficient  answer. 

The  decree  will  be  afiirmed. 


Milton  Garretson  t*  Louis  Becker. 

1.  Verdicts— >r?i€n  Not  to  be  Disturbed.-^ln  casee  where  the  testi- 
mony is  conflicting  and  that  prodnced  in  behalf  of  the  plaintiff  is  suffi- 
cient to  justify  the  finding,  a  verdict  of  the  jury  is  not  to  be  disturbed 
by  a  reviewing  court  on  the  ground  of  insufBciency  of  the  evidence. 

2.  INSTRUCTIONS'— -May  Aaaume  Facta  Not  Controverted, —An  instruc- 
tion may  assume  facts  which  are  not  controverted. 
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9,  fEDCCTl'.y — Articm  at  Comoion  Latr^DGmngtM^ — ^The  coauDon 
law  gare  the  fatiier  an  actka  for  the  aeduct>>D  of  hi»  dan^ter  opoo  the 
g;roiixi«l  alr^ne  that  be  vas  ectitli^  to  her  lahur  and  services,  and  by  the 
bMoctiuD  had  k>»t  thetn.  The  meaaore  of  his  damages  wasonlj  mdi  as 
r<^>u]t^  from  the  di&aibLn^  phr?:cal  in  jonr  to  the  servant. 

4.  •  Sewctiox —  The  Art  i  y/i  i«  /f/.'  w  ^>*j — />  j  m  i:;  "ii. —In  actioos  for  aednc- 
tion  the  father  most  prove  that  the  rclatiiio  of  ma^^^r  and  aerrant  existed, 
but  it  i->  litt!^  more  than  a  le;ral  fiction,  and  pro-^f  of  the  nominal  relation 
of  maAter  and  .servant  is  Mifficient  to  give  tht*  father  a  landing  in  coort. 
Proof  of  the  sli^hte»t  service  i&  sufiieic-nt,  and  when  proven  and  the  cauae 
otherwise  e«taMished  the  extent  of  the  recovery  is  not  limited  to  the 
value  of  th<^  services  lost  to  the  parent  as  a  maFter.  bat  the  shame  and 
mortification  of  the  father,  th?  in  jurv  to  the  good  name  and  cliaracierof 
the  famiiv  of  which  he  is  the  head,  and  the  mentju  sufTerin^  of  the  father 
h><:3XLMi  of  the  dishonor  to  his  famiiv,  are  proper  elr'mentB  of  damage. 

5.  Seducti  \»N — Age  of  Person  Sedn<\d. — In  actions  for  seduction  the 
age  of  the  daughter  is  immateriaL  If  a  minor  and  unmarried  the  father 
is  f>ntit*ed  to  her  services.  The  relation  of  master  and  servant  need  not 
l>e  otherwise  proven.  If  an  adult,  it  must  appear  that  she  resided  in  the 
family,  and  there  must  be  some  proof  of  slight  acts  of  s»-vice,  and  if  such 
be  proven  the  age  of  the  daughter  is  immateriaL 

Venormndsni. — Action  for  Geduction.  Error  to  the  Circuit  Court  of 
Hancock  Countr;  the  Hon.  Charles  J.  Schofield.  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1893,  and  affirmed.  Opinion  filed 
Octriljer28,  18'J3. 

The  opinion  states  the  case. 

Plaintiff"*  instnurtions  assigned  for  error : 

2.    Tlie  court  instructs  the  jury  that  if  you  find  for  the  plaintiff,  then 
)r^u\( ft  the  loHs  of  services,  you  can  give  such  additional  damages  for 
wounded  feelings,  mental  suffering,  and  for  the  dishonor  of  the  i^aintiff  ' 
an/1  his  family  as  youshxUl  deem  from  the  evidence  to  be  compensation 
therefor. 

Q.  Tlie  court  instructs  the  jury  that  under  the  law  of  this  State  a 
female  can  not  bring  an  action  against  her  seducer  for  damages  result- 
ing from  the  seduction,  but  an  action  can  be  brought  by  the  father  for 
the  wduction  of  his  daughter,  and  for  the  loss  of  her  services,  and  it 
inakrw  no  difference  what  the  age  of  the  daughter  is,  provided  she  was, 
at  the  time  of  the  seduction,  residing  with  him,  and  was  a  part  of  his 
hoasehold  and  rendering  him  8er\ices,  and  provided,  also,  the  father  in 
no  manner  conHente<l  to  the  seduction,  and  has  been  deprived  in  any  de^ 
gree  or  manner  of  her  services  by  reason  of  the  seduction.  And  if  the 
jury  believe  from  the  evidence  that  Rosetta  E.  Becker  is  the  daughter 
of  the  plaintiff,  and  that  the  defendant  in  the  year  1890  seduced  and  had 
sexual  intercourse  with  her,  and  that  she  became  pregnant  and  was  de- 
livered of  a  child  as  the  result  of  such  sexual  intercoursei  and  that  at 
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the  time  of  such  seduction  and  intercourse  she  resided  with  the  plaintiff 
and  was  a  part  of  his  household,  and  that  she  rendered  services  for  him 
either  at  his  house  or  at  his  store,  and  that  because  of  such  pregnancy 
and  the  delivery  of  said  child,  the  plaintiff  was  deprived  of  her  services, 
and  if  you  shall  find  that  the  plaintiff,  Louis  Becker,  in  no  manner  con- 
sented to  such  seduction  or  sexual  intercourse,  then  you  shall  find  for  the 
plaintiff,  and  in  such  case  it  makes  no  difference  how  old  Rosetta  E. 
Becker  was,  at  the  time  of  such  sexual  intercourse. 

O'Haba,  Soofield  &  Hartzell,  and  J.  W.  Marsh,  attor- 
neys for  plaintiff  in  error 

Wn.LiAM  N.  Grover,  Truman  Plantz  and  Chas.  R.  Yousg, 
attorneys  for  defendant  in  error. 

Mb.  Presiding  Justice  Booos  delivered  the  opinion  of 
THE  Court. 

The  action  was  case,  brought  by  defendant  in  error  to  re- 
cover damages  for  the  alleged  seduction  of  his  daughter  by 
plaintiff  in  error. 

The  judgment  upon  the  verdict  of  the  jury  was  for  the 
defendant  in  error  in  the  sum  of  $1,700.  The  errors  assigned 
are  (1)  that  the  verdict  is  not  supported  by  the  evidence; 
(2)  the  court  erred  in  giving  instructions  No.  2  and  5,  given 
in  behalf  of  the  defendant  in  error;  (3)  that  the  damages 
are  excessive. 

^We  were  favored  in  this  case  with  able  and  exhaustive 
oral  arguments  of  counsel  in  addition  to  the  printed  briefs 
and  arguments,  which  are  full  and  complete.  Counsel  and 
client  may  feel  that  nothing  has  been  left  undone  to  bring 
the  facts  and  law  of  this  case  fully  before  the  court.  We 
have  read  carefully  the  testimony  submitted  to  the  jury  by 
the  respective  parties.  It  is  contradictory  and  conflicting, 
and  the  weight  and  value  of  much  of  it  depended  upon  the 
credit  given  to  certain  witnesses  who  either  testified  falsely 
or  were  grossly  mistaken. 

The  judge  and  the  jury  who  tried  the  case  in  the  Circuit 
Court,  and  there  saw  the  different  witnesses  and  heard  them 
testify,  had  advantages  vastly  superior  for  the  ascertainment 
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*rt  f^r-^f  -f/f  ti*  drrfrr^LhiA  IT  «TT>?L  if  a^ceT't^e^i  as  inM;  and 
r/'r.-*:T*3L  as  h  a^i^rns  lo  z^r^t  5>5»?s  vt  iLe  -^rr.  sepsis  v>  as 
asap^'r  *--*:je!:t  Uf  ^:i>Ii  tie  reriii-t.  Ii  w-i.-ild  aerre  ihj 
I2^x>l  fjr  a«rrf -I  f--rp>ie  v>  refer  \*j  it  is  dr-iAiI  aad  co^J  not 
but  r#^  rin^oleasart  U>  all  per5i:-ci5  c»>t; versed  :o  haT^e  a  reeita- 
tkm  of  Vs^  te*r.:rr.'j!:T  in  berLilf  of  the  pLiiitiJ  printtj  in  a 
\mmAc  of  the  opIn:or-s  of  tlis  coiTL  We  therefore  forbear  to 
«ay  rcore  than  that  the  eviJenee  5::b:ii:ited  to  the  jaiy  was 
c^nfli^rt.'n^  t?^t  it  was  the  peculiar  province  of  the  jury  to 
rec^/nccle  it  if  po^siMe,  and  to  believe  and  credit  one  witness 
aiKl  d:i)Cre<l!t  and  disbelieve  another  as  thev  foand  reason  so 
U>  do;  that  the  evidence  produced  in  behalf  of  the  jdaintiff 
waa  sufficient  to  justify  the  finding  and  that  when  all  this 
is  true  a  rerrJict  of  the  jury  is  not  to  be  disturbed  by  a 
reviewing  court  on  the  ground  of  insufficiency  of  the  evi- 
dence. L  C.  R  E.  Co.  V.  Gillis,  68  DL  317;  Calvert  v.  Car. 
inmUsT,  W  IIL  63. 

The  objr^tion  to  instruction  Xo.  2  is  that  it,  as  oounsel 
insists,  assumes  that  the  defendant  in  error  lost  the  services 
of  the  daughter  and  erroneously  directs  the  jury  that  the 
inental  suffering  of  the  entire  family  of  the  defendant  in 
error  Cwhich  counsel  sugijests  includes  the  daughter  who 
was  HfMluced),  might  be  taken  into  consideration  as  an  ele- 
ment of  damages  if  they  found  for  the  plaintiff  below.  It 
was  proven  and  not  contradicted  that  the  daughter  was  a 
memlK3r  of  the  plaintiff's  household,  that  she  rendered  serv- 
ic(;s  to  some  extent  as  a  housekeeper  and  also  as  a  clerk  in 
his  business  as  a  retailer  of  dry  goods,  groceries,  etc.,  and 
likewise  it  appeared,  without  contradiction,  that  in  conse- 
(juonce  of  the  seduction  she  became  pregnant,  the  mother  of 
a  child,  sick,  etc.,  etc.,  and, therefore  unable  to  work. 

The    instruction    only    assumed    as    boing    true,  facts 
that  wore  uncontroverted,  which  may  be  properly  done. 
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The  instruction  will  not  bear  the  construction  put  upon  it 
by  counsel  as  to  the  elements  of  damages.  It  does  not  au- 
thorize the  jury  to  consider  the  'mental  suffering  of  the 
girl  who  was  seduced. 

The  instruction  is  that  "  besides  loss  of  service  you  may 
give  such  additional  damages  for  wounded  feeling,  mental 
suffering,  and  for  the  dishonor  of  the  plaintiff  ard  his  fam- 
ily as  you  may  deem  compensation  therefor  under  the  evi- 
dence." 

The  common  law  gave  the  father  an  action  for  the  seduc- 
tion of  his  daughter  upon  the  ground  alone  that  he  was  enti- 
tled to,  and  by  the  seduction  had  lost  her  labor  and  services- 
and  the  measure  of  his  damages  was  only  such  as  resulted, 
from  the  disabling  physical  injury  to  a  servant.  While  we 
yet  preserve  the  old  doctrine  that  the  father  must  prove 
that  the  relation  of  master  and  servant  existed,  yet  it  is 
little  more  than  a  legal  fiction,  and  proof  of  the  nominal 
relation  of  master  and  servant  is  all  that  is  required  to  give 
the  father  a  standing  in  the  courts.  Proof  of  the  slightest 
service  is  sufficient  (Doyle  v.  Jessup,  20  111.  460;  21  Eng. 
&  Amer.  Ency.,  1010,  1011  and  1012);  and  when  proven  and 
the  cause  otherwise  established,  the  extent  of  the  recovery  is 
not  limited  teethe  value  of  the  services  lost  to  the  parent  as 
a  master,  but  the  shame  and  mortification  of  the  father,  the 
injury  to  the  good  name  and  character  of  the  family  of 
which  he  is  the  head,  and  the  mental  suffering  of  the  father 
because  of  the  dishonor  to  his  family ,  are  proper  elements  of 
damage.  Tundt  v.  Hartrunft,  41  111.  9;  21  Amer.  &  Eng. 
Ency.,  1010,  1011  and  1012. 

Tested  by  these  views  the  instruction  is  not  open  to  crit- 
icism. 

Instruction  No.  6  does  not,  as  counsel  for  appellant 
urge,  instruct  the  jury  that  ''  it  makes  no  difference  what 
the  age  of  the  daughter  is,"  but  the  instruction  is  that  the 
age  of  the  daughter  is  unimportant,  providing  "  she  was  re- 
siding with  him  as  a  part  of  his  household  and  rendering 
him  service,"  etc.  If  the  daughter  is  a  minor  and  unmar- 
ried, the  father  is  entitled  by  law  to  her  services,  and  the 
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relation  of  master  and  servant  need  not  otherwise  be  proven. 
If  the  daughter  is  an  adult  it  must  appear  that  she  resided 
in  the  family  of  the  father,  and  there  must  be  some  proof 
of  slight  acts  of  service,  and  if  such  be  proven  the  age  of 
the  daughter  is  immaterial.  The  instruction  was  properly 
given.  21  Amer.  &  £ng.  Ency.  of  Law,  page  1016,  and  cases 
cited,  note  2. 

As  no  reason  appears  demanding  the  reversal  of  the  judg- 
ment, it  is  affirmed. 


Daniel  Selover  v.  D.  L.  Osgood. 

1.  Stock — Running  at  Large— The  American  Law  Rule.— The  com- 
mon law  rule  requiring  the  owner  of  cattle  to  keep  tliem  upon  his  own 
premises  is  in  force  in  this  State  except  in  counties  or  towns  where  the 
people  by  afiOrmative  vote,  authorized  by  our  statute  to  be  taken,  have 
decided  to  let  stock  run  at  large. 

2.  Stock — Running  at  Large  Under  the  Statute  of  Division  Fences, — 
Thestatute  requiring  the  construction  of  partition  fences  by  adjoining  land 
owners  abrogated  tlie  common  law  rule  that  no  man  is  required  to  fence 
his  land  against  the  cattle  of  others,  as  to  the  owners  of  inclosed  adjoin- 
ing fields,  and  cast  upon  such  owners  the  burden  and  d^ty  of  erecting 
and  maintaining  a  just  proportion  of  the  fence  separating  their  estates. 

8.  Stock — Every  Man  Ansuxrable  for  Trespasses  at  Common  Law, — 
The  common  law  rule  that  every  man  should  be  answerable  for  the  tres- 
passes of  his  stock  rested  upon  that  other  rule  of  tlie  common  law  that  no 
man  was  required  to  fence  or  inclose  his  land  against  the  stuck  of  another. 

4.  Stock —  The  Common  Law  Rule  That  Every  Ovnier  Should  Keep 
His  Stock  on  His  Gum  Premises  Abrogated, — With  the  abrogation  of  the 
common  law  rule,  that  every  man  is  answerable  for  the  trespasses  of  his 
cattle,  fell  also,  as  to  adjoining  own«:s,  that  otlier  common  law  rule  tliat 
rested  upon  it,  that  every  man  shall  keep  his  stock  on  his  own  premises 
at  his  i>eril. 

5.  Stock — Rights  of  Adjoining  Land  Owners, — After  the  establish- 
ment of  a  partition  fence  under  the  statute  each  owner  is  required  to 
rely  for  the  safety  of  his  property  against  the  animals  of  the  adjoining 
owner  upon  the  partition  fence  required  by  law  to  be  maintained. 

6.  Partition  Yesicr— Maintained  by  Joint  Expense, — If  adjoining 
owners  keep  up  the  whole  line  of  division  fence  by  a  joint  expenditure 
of  labor  or  money,  neither  can  recover  damages  for  the  trespasses  of 
stock  from  the  other  on  the  ground  tliat  the  fence  was  not  good  and  suf- 


Third  District— May  Term,  1893.        261 

Selover  v.  Osgood. 

ficient,  because  the  default  was  not  that  of  one  mo^  than  the  other. 
Under  such  an  arrangement  each  is  responsible  for  all  parts  of  such  a 
fanca. 

7.  Trespasses  OF  Cattle — Adjoining  Oumers— Burden  of  Proof. — 
In  order  to  recover  for  trespasses  occasioned  by  stock  passing  through  a 
division  fence,  certain  portions  of  which  are  to  be  kept  up  by  each  pro- 
prietor, the  injured  party  is  required  to  show  either  that  the  stock  passed 
through  that  portion  of  the  fence  which  it  was  the  duty  of  the  other  land 
owner  to  maintain  and  which  duty  was  omitted  or  neglected,  or  that 
the  stock  passed  through  his  own  portion  of  the  fence  at  a  point  where 
such  fence  was  good  and  sufficient  to  turn  stock. 

Meroorandmn.— Action  for  trespass  begun  before  a  justice  of  the 
peace  and  appealed  to  the  Circuit  Court  of  Hancock  County,  and  ap- 
pealed therefrom;  the  Hon,  Chakles  J.  Scofield,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1893,  and  affirmed.  Opinion  filed 
October  28, 1893. 

The  opinion  states  the  case. 

Frank  Halbower  and  Manier,  Miller  &  Williams,  attor 
neys  for  the  appellant. 

O'Hara,  Soofield  &  Hartzbll,  and  D.  Mack  &  Son, 
attorneys  for  appellee. 

Mr.  Presiding  Justice  Booqs  delivered  the  opinion  of 
the  Court. 

This  was  an  action  begun  before  a  justice  of  the  peace  by 
the  appellant,  to  recover  for  damages  done  to  his  hay  and 
pasture  lands  by  cattle  belonging  to  the  appellee.  It  came 
into  the  Circuit  Court  by  appeal  and  was  there  determined 
adversely  to  the  appellant.  Hence  this  appeal.  Cattle  be- 
longing to  the  appeUee,  passed  through  a  hedge  fence  which 
divided  adjoining  premises  of  the  parties,  consumed  a  stack 
of  hay  belonging  to  appellant,  and  injured  and  damaged  his 
meadow  and  pasture.  This  much  was  proven  beyond  dis- 
pute, and  indeed  is,  as  we  understand,  conceded  by  the  ap- 
pellee. 

The  appellant  insists  that  the  law  is  as  at  the  common  law, 
that  the  appellee  was  required  to  keep  his  cattle  on  his  own 
premises  or  be  answerable  for  their  trespasses,  and  that 
therefore,  under  the  undisputed  facts  of  the  case,  he  should 
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have  recovered.    That  the  common  la\v  rule  referred  to  is  in 
force,  except  in  counties  or  towns  where  the  people  by  an 
affirmative  vote,  authorized  by  our  statute  to  be  taken,  have 
decided  that  stock  should  run  at  large,  and  except  under 
certain  other  circumstances,  which  we  shall  hereafter  more 
fully  refer  to,  is  undisputed.    We  so  expressly  held  in  the 
case  of  Bulpit  v.  Matthews,  42  App.  561,  which  holding  has 
been  affirmed  by  our  Supreme  Court  in  the  same  case  on  ap- 
peal.   (145  111.  345.)    Our  General  Assembly  in  1857,  by  an 
enactment,  which  will  be  found  on  page  159  of  the  Se^oif 
Laws  of  that  year,  and  which  by  re-enactment  is  now  in 
force,  required  the  owners  of  adjoining  premises  to  make 
and  maintain  a  just  pro}X)rtion  of  the  division  fence  between 
their  lands  unless  one  of  them  should  choose  to  let  his  lands 
lie  open.    The  common  law  rule  that  every  man  was  answer- 
able for  the  trespasses  of  his  stock  rested  upon  that  other  rule 
of  the  common  law  that  no  man  was  required  to  fence  or 
inclose  his  land  against  stock. 

The  statute  requiring  the  construction  of  partition  fences 
by  adjoining  land  owners  abrogated  the  last  mentioned 
common  law  rule  as  to  the  owners  of  inclosed  adjoining 
fields,  and  cast  upon  such  owners  the  burden  and  duty  of 
erecting  and  maintaining  a  just  pfoportion  of  the  fence  sep- 
arating the  premises.  With  the  abrogation  of  that  rule  fell 
also  as  to  such  adjoining  owners  the  other  common  law  rule 
that  rested  upon  it,  that  every  man  should  keep  his  stock  on 
his  own  premises  at  his  peril,  for  the  obvious  reason  that  as 
to  such  adjoining  premises  the  law  required  the  land  owner 
to  maintain  a  good  and  sufficient  fence  to  protect  their  prem- 
ises against  stock  which  might  be  in  the  adjoining  field. 
The  duties,  obligation  and  rights  of  such  adjoining  owners 
must  be  determined  under  the  statute  if  they  have  a  parti- 
tion fence.  After  the  establishment  of  a  partition  fence, 
under  the  statute  each  owner  was  required  to  rely  for  the 
safety  of  his  property  against  the  animals  of  the  adjoining 
owner  upon  the  partition  fence  required  by  law  to  be  main- 
tained. If  such  owners  keep  up  the  whole  line  of  division 
fence  by  a  joint  expenditure  of  labor  or  money,  neither  can 
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recover  damages  for  the  trespasses'  of  stock  from  the  other 
on  the  ground  that  the  fence  was  not  good  and  sufficient, 
because  the  default  was  not  that  of  one  more  than  the  other. 
Each  is  responsible  for  all  parts  of  such  a  fence. 
■  In  order  to  recover  for  trespasses  occasioned  by  stock 
passing  through  a  division  fence,  certain  portions  of  which 
are  to  be  kept  up  by  each  proprietor,  the  injured  party  is 
required  to  show  either  that  the  stock  passed  through  that 
portion  of  the  fence  which  it  was  the  duty  of  the  other  land 
owner  to  maintain,  and  Avhich  duty  was  omitted  or  neg- 
lected, or  that  the  stock  passed  through  his  own  portion  of 
the  fence  at  a  point  where  such  fence  was  good  and  sufficient 
to  turn  stock  even  to  some  extent  unruly. 

In  support  of  the  views  thus  announced  consult  McCor- 
mick  V.  Tate,  20  111.  334;  D'Arcy  v.  Miller,  86  111.  102.  In 
the  case  at  b'ar  there  were  no  written  pleadings,  and  we  can 
not  know  upon  what  ground  or  claim  of  right  the  appellant 
asserted  a  right  to  recover  except  as  we  may  be  informed 
by  the  facts  he  sought  to  establish  by  the  proofs  introduced 
by  him. 

We  know  the  parties  hereto  occupied  adjoining  inclosed 
lands,  and  that  the  statute  required  each  of  them  to  main- 
tain a  just  proportion  of  the  fence  separating  their  fields. 
We  know  that  unless  e^h  party  was  maintaining  certain 
separate  portions  of  the  fence  and  not  responsible  for  the 
entire  line  thereof,  neither  could  recover  against  the  other 
for  damages  attributable  to  the  insufficiency  of  the  fence. 

If  each  proprietor  was  maintaining  distinct  portions  of 
the  fence  then  we  know  that  the  appellants  might  recover 
by  showing  (1st)  that  the  cattle  passed  through  that  por- 
tion of  the  fence  assigned  to  him  to  maintain,  and  that  it 
was  then  and  there  a  good  and  sufficient  fence,  or  (2d)  that 
the  animals  passed  through  that  portion  of  the  fence  which 
it  was  the  duty  of  the  other  proprietor  to  maintain,  and 
that  the  fence  there  was  not  good  and  sufficient.  Except 
upon  one  or  the  other  of  these  grounds  the  appellant  could 
have  no  right  of  recovery. 

Knowing  this  much,  we  may  as  readily  determine  his 
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cause  and  ground  of  action  from  the  evidence  produced  in 
his  bshalf  as  we  could  from  the  declaration,  haxl  he  insti- 
tuted his  action  in  a  court  of  record  and  formally  set  out 
his  complaint. 

He  appeared  first  as  a  witness  in  his  own  behalf. 

After  stating  that  the  cattle  got  upon  his  premises  by 
breaking  through  a  hedge  fence  separating  his  pasture  from 
the  field  of  the  appellee  and  destroyed  a  ton  of  hay  and 
damaged  his  meadow  by  trampling  it  while  the  ground  was 
wet,  he  proceeded  to  state  that  the  hedge  which  composed 
the  fence  had  grown  up  thick  and  strong  and  thrown  out 
branches  and  bushes,  so  that  cattle  could  not  get  near  to  or 
through  it;  that  it  was  a  good  fence,  the  only  good  fence 
along  the  line  of  division  fence.  His  counsel  asked  him  to 
"  describe  the  fence  as  to  its  sufficiency  to  turn  stock  at  the 
place  where  the  cattle  got  in."  His  reply  was,  "  they  broke 
out  green  hedges  to  get  through;  one  place  looked  like  they 
had  been  run  through.  I  say  the  fence  was  perfectly  safe 
where  they  broke  through,"  etc.,  etc.  Six  witnesses  were 
introduced  in  his  behalf,  of  whom  five  testified  solely  as  to 
the  character  and  sufficiency  of  the  hedge  as  a  fence,  and 
the  other  witness  testified  that  cattle  had  been  kept  safely 
in  the  field  by  the  hedge.  Thi^  was  the  case  presented  to 
the  jury  by  the  appellant.  Beyond  doubt  he  based  his  right 
of  action  and  his  cause  upon  the  theory  that  the  cattle  had 
passed  through  that  portion  of  the  fence  which  he  was  to 
maintain,  and  that  it  was  a  good  and  sufficient  fence  to  turn 
such  stock.  The  appellee  did  not  attempt  to  deny  that  his 
cattle  went  through  the  fence  onto  the  lands  of  the  appel- 
lant, nor  that  they  inflicted  injury  and  damage  to  appellant's 
hay  and  pasture,  T)ut  he  met  the  case  made  by  the  plaintiff 
as  to  the  sufficiency  of  the  fence — that  is,  contended  that 
the  appellant  did  not  have  his  portion  of  the  partition  fence 
sufficiently  good  and  strong  to  turn  the  cattle.  The  appel- 
lee produced  a  number  of  witnesses  who  testified  as  to  the 
character  of  fence  made  by  the  hedge. 

This  was  the  case  and  the  issue  that  was  submitted  to  the 
jury,  who  returned  a  verdict  for  the  appellee.     The  evidence 
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was  conflicting  as  to  the  questions  of  fact  in  issue;  the  bur- 
den was  upon  appellant;  the  instructions  given  by  the  court 
as  to  the  law  were  orally  pronounced  and  not  preserved  in 
the  record  and  not  objected  to,  and  therefore  the  verdict 
of  the  jury  must  be  accepted  as  a  final  determination  of  the 
controversy. 
The  judgment  is  affirmed. 


Philip  S.  Judy,  Jr.,  v.  Amanda  S.  Sterrett. 

1.  Breach  op  Promise  op  Marriage — Immoral  Consideration. — A 
promise  of  marriage  fowided  upon  the  consideration  of  iUicit  sexual 
intercourse  is  void. 

2.  Contract  OP  Marriage— Mry  he  Implied, — An  express  and  for- 
mal promise  is  not  necessary;  a  promise  may  be  inferred  from  the 
language,  conduct,  and  relations  of  the  parties. 

8.  Contract  op  Marriage — A cceptance.  — An  acceptance  of  a  promise 
of  marriage  may  be  inferred  from  circumscances  the  same  as  a  promise 
to  marry. 

4.  Special  Findings— 22c«^ricied  to  Ultimate  Facfs.— Special  findings 
should  be  restricted  to  ultimate  facts,  so  held  in  an  action  for  breach  of 
promise  to  marry  where  the  court  was  asked  to  submit  the  following 
interrogatories:  Did  the  defendant  promise  to  marry  the  plaintiff? 
which  was  submittod.  Question  No.  2  was :  If  you  have  answered 
**  Yes"  to  question  1,  then  when  and  where  did  he  make  the  promise? 
which  was  not  submitted.     Held^  it  was  properly  refused. 

5.  Special  Findings— iVcwmce  of  tJie  Jury. — It  is  unreasonable  and 
impracticable  to  require  juries  to  reduce  to  writing  the  evidence  upon 
which  they  base  their  conclusions  upon  ultimate  facts;  as,  to  state  time 
when,  and  place  where,  litigants  entered  into  agreements. 

6.  Contract  op  Marriage — No  Time  Fixed— To  Marry  upon  Request, 
— If  a  contract  of  marriage  is  made  and  no  definite  time  fixed  for  its 
consummation,  in  law  the  contract  is  one  to  be  performed  in  a  reasonable 
time,  and  if  a  contract  is  made  to  marry  upon  request,  the  plaintiff  may 
make  such  request  by  an  agent,  as  well  as  by  herself. 

7.  Contract  op  Marriage— TV7ia<  is  Not  an  Abandonment— W):iere 
parties  to  a  marriage  contract  sever  their  relations  as  betrothed  lovers  for 
a  time,  and  at  the  request  of  either  tiiey  are  ^resumed,  no  formal  new 
promise  of  marriage  is  necessary  after  such  resumption. 

8.  Contract  op  Marriage— JmworaZ  Consideration  and  Other 
♦PromMCS.— Tlie  fact  that  a  promise  of  marriage  is  made  uix)n  an  immoral 
consideration  is  immaterial  where  there  is  evidence  that  other  promises 
or  obligations  free  from  such  illicit  taint  were  made  or  existed,  and  a 
right  of  recovery  can  not  be  denied  if  such  other  promises  are  proven. 
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MemmTMi4mm. — AflBumpsit  lor  brpach  of  marriage  contract.  Appeal 
from  the  CiTCoitCoint  of  Hancock  CoantT:  the  Hon.  C&abus  J.  Scho- 
rtSLD,  Judge,  presidiiig.  Heard  in  this  court  at  the  Hay  term,  1893,  and 
affinned.    Opinioo  filed  October  28, 1S93. 

The  opinion  states  the  case. 

Appellant's  Brief,   Akess  &  Petm  asd  Cabtek,  Govebt 

&  Pape,  Attorneys. 

A  promise  to  mam^  on  the  condition  that  a  woman  have 
sexual  intercoarse  with  a  man,  is  contrary  to  pnblic  policy 
and  void.  2  Am.  and  Eng.  Ency.,  522,  523;  9  Id.  921;  3  Id. 
S74;  Saxon  v.  Wood  (Ind.),  3u  X.  E.  Rep.  797;  Wallace  v. 
llappleye,  102  111.  229,  249;  1  Story's  Eq.  Jurispr.  Sec.  296; 
Greenhood  on  Pub.  Pol.,  rule  ISS,  p.  201;  Bishop  on  Contr., 
Sec.  508;  Hanks  v.  Xaglee,  54  Cal.  51;  Steinfield  v.  Levy,  16 
Abb.  Pr.  X.  S.  (X.  Y.)  2fi;  Goodall  v.  Thurman,  1  Head 
(Tenn.;  209;  Baldy  v.  Stratton,  11  Pa.  St  316;  Forsythe  v. 
State,  6  Ohio  19;  Beaumont  v.  Reeve,  8  Ad.  and  El.  X.  S., 
483. 

If  any  part  of  the  entire  consideration  for  a  promise,  or 
any  part  of  an  entire  promise  be  illegal,  whether  by  statute 
or  at  common  law,  the  whole  contract  is  void.  1  Parsons  on 
Contr.,  6  Ed.  *456;  Bishop  on  Contracts,  Sec.  487;  Saxon  v. 
Wood  (Ind.),  30  X.  E.  Eep.  797;  Steinfeld  v.  Levy,  16  Abb. 
Pr.  X".  S.  20;  James  v.  JeUison,  94  Ind.  292;  Lodge  v.  Crary, 
98  Ind.  238;  Ricketts  v.  Harvey,  106  Ind.  564. 

The  defendant  may  show  that  he  was  discharged  by  the 
plaintiff's  express  consent,  or  by  her  consent  to  be  implied 
from  her  conduct.  2  Am.  and  Eng.  Ency.  of  Law,  525,  526; 
Bishop  on  Contracts,  Sees.  812,  837;  2  Parsons  on  Contracts, 
*f;77,  *678;  Shellenbarger  v.  Blake,  67  Ind.  75;  Grant  v. 
Willey,  101  Mass.  356;  King  v.  Gillett,  7  Mees.  and  W.  55, 
58;  Davis  v.  Boraford,  6  Hurl,  and  X.  245. 

Mere  courtship,  or  even  an  intention  to  marry,  is  not  suf- 
ficient to  constitute  a  contract  of  marriage.  1  Wait's  Act. 
and  Def.,  722;  Iloraan  v.  Earle,  53  N.  Y.  267. 

It  by  no  means  follows  because  a  gentleman  is  the  suitor 
of  a  lady,  and  visits  her  frequently,  that  a  marriage  engage- 
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meat  exists  between  them..  If  this  were  so,  it  would  be 
dangerous  for  an  unmarried  man  to  pay  attention  to  an 
unmarried  woman.  "VTalmsley  v.  Robinson,  63  111.  41; 
Townsley  v.  Quinlan,  17  111.  App.  610;  Burnham  v.  Corn- 
well,  16  B.  Mon.  284. 

To  make  a  valid  contract  of  marriage  there  must  be  an 
a<3ceptance  of  the  offer  of  marriage,  or  a  promise  in  return; 
both  parties  are  bound,  or  neither  is;  the  contract  must  be 
mutual.  2  Am.  &  Eng.  £ncy.  of  Law,  521,  and  cases  cited; 
Espy  V.  Jones,  37  Ala.  379;  Kelly  v.  Eiley,  106  Mass.  339. 

Appellee's  Brief,  O'Hara,  Scofield  &*  Hartzell, 

Attorneys. 

The  acceptance,  like  the  offer  of  marriage,  need  not  be  in 
expressed  words,  but  may  be  inferred  from  the  promisee's 
conduct.  Express  words  need  not  be  proved  on  either  side. 
It  is  sufBcient  if  there  is  shown  a  definite  understanding 
between  the  parties.  Parties  are  presumed  to  intend  what 
their  conduct  fairly  indicates.  An  agreement  to  marry  may 
be  inferred  by  the  jury  from  their  conduct  and  treatment  of 
each  other,  their  letters  and  their  habits.  2  Eng.  &  Am. 
Ency.  521;  Richmond  v.  Roberts,  98  111.  472;  Rockafellow 
V.  Newcomb,  57  111.  186;  Blackburn  v.  Mann,  85  111.  222. 

The  very  words  or  time  or  manner  of  the  promise  need 
not  be  proved,  for  it  may  be  inferred  from  circumstances. 
Greenleaf  on  Ev.,  Yol.  1,  62;  Wightman  v.  COats,  15  Mass.  1. 

An  express  promise  is  not  necessary;  it  may  be  inferred 
from  the  language,  conduct  and  relations  of  the  parties. 
Greenup  v.  Stoker,  3  Gilm.  202;  Burnett  v.  Simpkins,  24 
III.  264;  Rockafellow  v.  Newcomb,  57  111.  186;  Blackburn  v. 
Mann,  85  111.  222.    ^ 

Our  courts  have  held  that  a  contract  upon  an  immoral 
consideration  is  void,  but  there  seems  to  be  a  disposition  to 
make  a  distinction  as  to  marriage  contracts.  The  case  of 
Morton  v.  Fenn,  3  Dougl.  211,  is  cited  with  approval  by  our 
Supreme  Court  in  Tubbs  v.  Van  Kleek,  12  111.  446,  and  the 
language  of  Lord  Mansfield  used  therein  is  quoted  and 
adopted.    In  that  case  the  evidence  was  that  a  man  of  fortune 
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in  Jamaica,  aged  seventy,  promised  to  many  the  plaintiff,  a 
widoMT  of  fifty-three,  if  she  would  go  to  bed  with  him  that 
night,  which  she  did,  and  lived  af terwaid  with  him  a  con- 
siderable time. 

It  appeared  also  that  the  defendant  several  times  afterward 
repeated  his  resolution  to  marry  her,  but  that  he  afterward 
married  another  woman.  The  jury  found  a  verdict  for  the 
plaintiff  with  $2,CK>0  damages.  A  rule  nisi  for  a  new  trial 
having  been  obtained  on  the  ground  that  it  was  turpu  eon- 
tractusj  being  on  condition  of  the  plaintiff  going  to  bed  with 
the  defendant.  Lord  Mansfield  said:  ^^  The  parties  were  not 
in  pari  delicto^  but  this  was  a  cheat  on  the  part  of  the  man.'' 

Mr.  Presidiko  Justice  Boogs  delivered  the  opiniox  of 
THE  Court. 

This  was  an  action  of  assumpsit  brought  by  the  appellee 
against  the  appellant  to  recover  damages  for  the  breach  of 
promise  of  marriage. 

The  case  was  tried  before  a  jury  who  returned  a  verdict 
for  the  appellee  and  assessed  her  damages  at  $3,500,  and  re- 
turned also  answers  to  special  interrogatories  propounded  to 
them,  which  wiU  be  hereafter  referred  to  as  occasion  may 
require;  upon  which  verdict  the  court  gave  judgment 
against  appellant,  who  appealed.  When  testifying  in  his 
own  behalf  the  appellant  was  asked  by  his  counsel :  "  Did 
you  at  any  time  since  you  have  known  Miss  Sterrett,  promise 
to  marry  her  ?  The  court,  upon  the  objection  of  the  appellee, 
refused  to  permit  appellant  to  answer  this  question. 

This  is  assigned  for  error.  We  think  the  ruling  of  the 
court  in  this  respect  wrong,  but  as  the  appellant  in  answer 
to  other  questions  subsequently  propounded  was  allowed  to 
and  did  testify  that  "  nothing  about  marrying  was  ever 
talked  about  between  us — nothing  of  the  kind  at  any  time," 
and  upon  cross-examination  he  testified  that "  he  never  in  his 
life  said  a  word  about  marrying  her,"  it  seems  perfectly 
clear  that  the  appellant  was  really  permitted  to  and  did 
state  to  the  jury  all  that  could  have  been  stated,  had  he  been 
allowed  to  answer  the  excluded  question.    It  is  next  urged 
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that  the  only  promise  of  marriage  proven  was  in  .considera- 
tion that  the  appellee  should  pennit  the  appellant  to  have 
illicit  sexual  intercourse  with  her,  and  that  such  an  agree- 
ment or  promise  is  opposed  to  public  policy  and  void.  At 
the  request  of  the  appellant  the  court  required  the  jury  to 
answer  the  following  interrogatory: 

"6th.  Wa3  there  anyobher  promisa  made  by  the  defend- 
ant to  marry  the  plaintiif ,  except  the  promise  that  he  would 
marry  her  if  she  would  have  sexual  intercourse  with  him  ?" 
The  answer  of  the  jury  to  this  question  was  "  yes."  We 
have  examined  the  testimony  as  found  in  the  record,  and  are 
of  opinion  that  whether  a  promise  was  made  other  than  the 
one  that  was  in  consideration  of  seAial  intercourse  was,  in 
view  of  all  the  evidence,  a  fair  question  of  fact  for  the  jury 
to  determine.  To  recapitulate  the  evidence  of  the  appellee 
as  to  the  conversations  between  herself  and  the  appellant 
concerning  marriage,  or  to  insert  in  this  opinion  extracts 
from  letters  written  by  the  appellant  to  the  appellee,  or  to 
state  the  testimony  produced  as  to  the  conduct  and  relations 
of  the  parties  and  other  facts  proven  from  which  a  mutual 
agreement  might  be  inferred,  could  be  of  no  service  to  any 
one  and  would  unduly  lengthen  the  opinion.  It  must  suffice 
to  say  that  we  are  not  warranted  in  regarding  the  finding 
of  the  jury  as  in  this  respect  manifestly  against  the  weight 
of  the  evidence. 

Moreover,  an  express  and  formal  promise  is  not  necessary; 
a  promise  may  be  inferred  from  the  language,  conduct  and 
relations  of  the  parties.  Kockafellow  v.  Newcomb,  67  III. 
186;  Blackburn  v.  Mann,  85  III.  222. 

And  as  it  is  urged  that  there  is  no  proof  of  an  acceptance 
by  the  appellee,  of  the  promise  or  offer  of  marriage,  it  may 
be  as  well  to  here  state  that  an  acceptance  may  be  proven 
and  inferred,  as  may  the  request  or  promise  to  marry.  2 
Amer.  and  Eng.  Ency.  of  Law,  page  521,  and  note  4. 

The  appellant  requested  the  court  to  submit  to  the  jury 
for  answer,  eight  special  questions  of  fact;  four  of  which 
were  submitted  and  answered,  but  the  court  refused  to  sub- 
mit the  remaining  four.     The  action  of  the  court  in  that 
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respect  is  assigned  for  error.  The  first  question  was :  Did 
the  defendant  promise  to  marry  the  plaintiff  i  This  was 
submitted  to  the  jary.  Question  Xo.  2  was :  If  you  have 
answered  ^^  yes  "  to  question  1,  then  when  and  where  did  he 
make  the  promise  ?  It  was  properiy  refused.  It  would  be 
unreasonable  and  wholly  impracticable  to  require  juries  to 
reduce  to  writing  the  evidence  upon  which  they  based  their 
conclusion  upon  an  ultimate  fact,  and  to  state  time  when, 
and  place  where,  litigants  entered  into  agreements.  Special 
findings  should  be  restricted  to  ultimate  facts.  C.  &  X.  W. 
R.  R  V.  Dunleavy,  129  Dl.  143.  The  eighth  refused  ques- 
tion was  for  the  same  reason  properly  refused.  The  fourth 
and  fifth  refused  questions,  except  so  far  as  they  were  imma- 
terial, were  given  in  the  third  and  sixth  questions  which  were 
submitted. 

Complaint  is  made  that  improper  instructions  were  given 
for  the  appellee.  But  two  instructions  were  given  in  that 
behalf.  The  first  instructs  the  jury  that  a  contract  of  mar- 
riage may  be  proven  by  direct  or  circumstantial  evidence. 

The  objection  to  this  instruction  does  not  question  its  cor- 
rectness, so  far  as  the  abstract  legal  rule  is  declared,  but  the 
complaint  is  stated  in  appellant's  brief  as  follows :  *'It  was  the 
word  of  the  plaintiff  against  the  word  of  the  defendant,  and 
not  a  case  depending  on  circumstantial  evidence  at  all.-' 
The  visits  paid  by  the  appellant  to  the  appellee,  in  the  appa- 
rent character  of  a  suitor,  during  the  years  1889,  1890  and 
1891,  the  fact  that  he  accompanied  her  to  church  and  to  an 
oyster  supper,  that  he  told  Lottie  Sparks  that  "  He  loved 
the  appellee  and  had  loved  her  from  the  time  he  first  met 
her,"  and  the  letters  written  by  him  to  her  in  which  he 
addressed  her  as  "Darling  Kanny,"  "Dearest  Buzz"  or 
"  Dear  old  chum,"  etc.,  etc.,  calls  her  "  little  sweetheart," 
and  assures  her  that  "  no  one  has  so  nearly  occupied  all  of 
his  thought  for  the  last  year  as  she  "  asks  her  to  "  keep  my 
love  for  yourself,"  and  as  an  excuse  for  addressing  her  in 
the  endearing  manner  employed  by  him,  says :  "  If  any  one 
else  has  a  better  right  to  address  you  in  such  words  I  would 
like  to  know  who  it  is,"  etc.,  etc.,  all  of  which  appeared  in 
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the  proof,  are  undeniably  circumstances  which  were  proj>er 
for  the  consideration  of  the  jury  in  connection  with  the  tes- 
timony of  the  appellee,  and  quite  sufficient  to  warrant  the 
court  in  giving  the  instruction  to  the  jury. 

The  second  instruction  given  for  the  appellee  complained 
of  by  the  appellant  is  as  follows : 

"  2.  You  are  instructed  that  under  adeclaration  charging 
a  promise  to  marry  upon  request,  or  within  a  reasonable 
time,  such  request  need  not  necessarily  be  made  by  the 
plaintiff  herself,  and  in  this  case,  if  you  find  from  the  evi- 
dence that  there  was  a  valid,  subsisting  contract  of  marriage 
between  the  plaintiff  and  defendant,  and  that  no  definite 
time  was  fixed  by  the  parties  in  the  contract,  then  the  law 
would  presume  a  contract  to  marry  within  a  reasonable 
time;  and  if  you  further  believe  from  the  evidence  that 
after  a  reasonable  time  from  the  making  of  said  contract 
and  before  the  commencement  of  this  suit,  the  plaintiff  her- 
self or  any  one  authorized  by  her  for  that  purpose,  called 
upon  the  defendant  and  requested  him  to  marry  the  plaint- 
iff, and  that  he  refused  and  neglected  to  do  so,  then  j^'ou 
sJiould  find  the  issues  for  the  plaintiff." 

The  counsel  for  appellant  insist  that  it  appears  from  the 
testimony  of  the  appellee  that  after  the  alleged  promise  to 
marry  had  been  made  by  the  appeUant,  she  told  him  at  one 
time  not  to  come  back  to  see  her  again  and  sent  hitn  away; 
that  he  did  not  visit  her,  or  write  to  her  again  for  nearly  a 
year,  and  that  this  constituted  an  abandonment  of  the  con- 
tract on  her  part  and  operated  to  release  him  from  all  past 
promises,  and  that  this  instruction  ignores  such  abandon- 
ment of  the  contract  and  directs  the  jury  to  find  for  the 
appellee,  if  they  found  that  there  was  at  any  time  a  valid  sub- 
sisting contract  of  marriage.  The  purpose  of  this  instruc- 
tion, clearly,  was  to  inform  the  jury  that  if  a  contract  of  mar- 
riage be  made  and  no  definite  time  fixed  for  the  celebration 
of  the  marriage  in  law,  the  contract  is  one  to  be  performed 
iji  a  reasonable  time,  and  if  a  contract  is  made  to  marry  upon 
request,  that  the  plaintiff  may  make  such  request  by  an 
agent  as  well  as  by  herself.    It  is  true  that*the  instruction 
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is  SO  inartistically  drawn  that  it  is  not  entirely  free  from 
the  objection  suggested  against  it. 

It  is,  however,  manifest  to  us  that  the  cause  of  the  appel- 
lant was  not  unjustly  affected  by  this  instruction.  If  it  be 
conceded  that  the  dismissal  of  the  appellant  by  the  appel- 
lee ought  to  be  regarded  as  an  abandonment  of  the  con- 
tract and  as  a  severance  of  their  relations  as  betrothed  lovers, 
yet  the  uncontroverted  evidence  is  that  he  wrote  to  her 
asking  to  be  allowed  to  "  come  back;"  that  she  consented, 
and  he  came,  visited  her  and  wrote  letters  to  her  as  before. 

True,  no  formal  promise  of  marriage  is  claimed  to  have 
been  made  after  this  resumption  of  the  former  relations  be- 
tween the  parties,  nor  was  any  necessary.  The  parties 
simply  resumed  their  former  relations  and  o]:)ligations  at  the 
request  of  the  api)ellant. 

Instruction  No.  5  asked  by  the  appellant  and  refused, 
ought  not  have  been  given.  By  it  the  court  was  asked  to  in- 
struct the  jury  that  if  the  appellee  rescinded  the  contract  by 
refusing  to  allow  the  appellant  to  visit  or  see  her  for  about  a 
year  that  she  could  not  recover,  except  upon  proof  that  ap- 
pellant made  another  promise  of  marriage,  after  he  was 
allowed  to  return  to  her.  If  we  are  right,  a  formal  new 
promise  was  not  necessary  to  restore  the  parties  to  their 
former  position  or  to  revive  the  obligations  that  had  been 
previously  entered  into.  The  court  ruled  correctlj'^  in  re- 
fusing instructions  No.  6,  7,  8, 9  and  17,  asked  by  appellant. 
Each  of  these  instructions  advised  the  jury  that  if  they  be- 
lieved that  the  defendant  promised  the  plaintiff  to  marry  her 
in  consideration  that  she  would  have  sexual  intercourse 
with  him,  such  promise  was  void  and  that  the  verdict  must 
be  for  the  defendant.  These  instructions  were  not  refused 
because  they  announced  the  rule  that  a  promise  of  appel- 
lant to  marry  appellee  on  condition  that  she  would  have 
carnal,  illicit  intercourse,  could  not  be  enforced,  but  because 
each  of  the  instructions  directed  the  jury  to  find  a  verdict 
for  the  defendant  if  such  a  promise  was  proven. 

That  a  promise  was  made  on  that  immoral  consideration 
was  admitted  by  the  appellee,  but  the  evidence  tended  to 
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show,  and  as  the  jury  found,  did  show,  that  other  promises 
or  obligations,  free  from  such  illegal  taint,  were  made  or 
existed,  and  a  right  of  recovery  could  not  be  denied  if  such 
other  promises  were  proven.  Therefore  the  direction  of 
each  of  the  instructions  in  question  to  find  for  the  defendant 
if  an  illegal  promise  was  proven,  vitiated  them. 

The  jury  found  specially  that  the  appellant  made  other 
promises  than  the  one  based  upon  the  illegal  <$bnsideration. 
So  it  is  clear  that  the  appellant  was  not  convicted  by  the 
jury  upon  the  void  contract  mentioned  in  any  of  the  refused 
instructions.  We  think  the  criticism  upon  the  action  of 
the  court  in  modifying  appellant's  instruction  No  17,  hyper- 
critical, bu1;,  however  that  may  be,  the  finding  of  the  jury 
that  the  appellant  made  promises  of  marriage  other  than  the 
promise  that  was  based  upon  her  consent  to  have  sexual 
intercourse  with  him,  disposes  of  all  substantial  objections 
that  might  be  urged  against  the  modification. 

We  listened  with  pleasure  to  an  exhaustive  review  of  the 
merits  of  this  case  presented  by  oral  arguments  of  counsel  for 
the  respective  parties,  and  in  addition  thereto  have  carefully 
examined  the  evidence  as  preserved  in  the  bill  of  exceptions, 
and  considered  the  legal  points  raised  by  counsel,  and 
are  of  the  opinion  that  there  is  no  such  error  in  the  record 
as  to  demand  a  reversal  of  the  judgment.  It  is  therefore 
affirmed* 


Charles   M.  Grammer^  Administrator   with   the  Will 
Annexed  of  Seth  W.  Grammer,  Deceased^  v* 

Charles  Grammer. 

1.  JjODTATLOTna— Pleading  the  Statute  of  Nehraaka.-^'To  an  action 
upon  a  promissory  note,  dated  November  1,  1884,  due  two  years  there- 
after, no  place  of  payment  being  designated,  a  plea  of  the  Nebraska  stat- 
ute of  limitations,  alleging  that  the  note  was  executed  and  delivered  to 
the  payee  in  that  State,  and  that  the  maker  was  then,  and  ever  since 
had  been  a  resident  of  that  State,  but  does  not  aver  where  the  payee 
then  or  afterward  resided,  presents  no  defense  to  the  note. 
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Memormndnm. — ^AssampBit  on  promiasofy  note.  In  tbe  Circuit  Cooit 
of  Adams  County;  the  Hon.  Oscar  P.  Bonnkt,  Judge,  presiding.  Judg- 
ment on  demurrer  to  a  plea  of  the  statute  of  limitations.  Appeal  by 
deiendant.  Heard  in  this  court  at  the  May  term,  1803,  and  affirmed. 
Opinion  died  October  28,  1898. 

The  opinion  states  the  case. 

Copy  of  note  aued  on : 

$225.00  KOYEMBER  1st,  1884. 

Twenty-four  months  after  date,  I  promise  to  pay  Seth'  W.  Grammer, 
or  order,  two  hundred  and  twenty-five  00-100  dollars  for  value  received, 
to  bear  eight  per  cent  interest  from  date  until  paid.  If  the  interest  is 
not  annually  paid,  to  become  as  principal,  and  beEU*  same  rate  of  interest, 
negotiable  and  payable  without  defalcation  or  discount. 

Copy  of  plea  of  the  Statute  of  Limitationg : 

Now  comes  the  said  defendant,  by  L.  E.  Emmons,  Jr.,  his  attorney, 
and  for  further  plea  says  actio  non,  etc.,  because  he  says  that  the  several 
supposed  causes  of  action  in  said  declaration  mentioned  are  one  and  the 
same,  to  wit,  the  supposed  cause  of  action  in  the  first  count  of  said 
declaration  mentioned,  and  not  different  causes  of  action,  and  that  at 
the  time  of  the  execution  and  delivery  of  the  said  alleged  note  described 
in  said  declaration,  and  from  thence  hitherto,  he,  said  defendant,  was 
and  has  been  an  actual  resident  and  citizen  of  the  State  of  Nebraska; 
that  said  alleged  note  was  signed  and  delivered  by  defendant  to  said 
deceased  payee  on  the  1st  day  of  November,  1884,  within  said  State  of 
Nebraska,  to  wit,  at  St.  Paul,  Howard  county,  in  said  State  of  Nebraska, 
and  that  said  alleged  note  was  there  made  payable  two  years  after  the 
date  thereof,  and  the  same  became  due  and  there  payable  (Hi,  to  wit,  the 
fifth  day  of  November,  1886,  at  which  time  and  place  last  aforesaid  a 
cause  of  action  arose  on  said  alleged  note  in  the  said  State  of  Nebraska. 
And,  further,  that  at  the  time  said  note  was  delivered  to  said  payee,  he, 
said  payee,  was  then  at  said  St.  Paul  in  said  State  of  Nebraska.  And 
defendant  further  avers  that  under  and  by  force  of  the  statutes  of  lim- 
itation of  the  said  State  of  Nebraska,  in  force  in  said  State  at  the  time 
when  the  said  alleged  note  became  due  and  payable  as  aforesaid,  a 
cause  of  action  on  said  note  in  said  State  of  Nebraska  would  become 
barred  in  five  years  after  Novembers,  1880,  and  no  action  could  be  main- 
tained on  said  note  in  said  State  for  the  recovery  of  a  judgment  thereon 
after  November  5,  1891. 

By  means  whereof,  the  said  defendant  avers  that  the  said  supposed 
cause  of  action  on  said  alleged  note  in  the  first  count  in  said  declaration 
mentioned,  became  barred  on  the  fifth  day  of  November,  1891,  and  no 
suit  could  be  maintained  on  said  note  after  the  date  last  aforesaid. 

And  this  the  defendant  is  ready  to  verify,  wherefore  he  prays  judg- 
odent,  etc. 
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Appbllant's  Bbief,  L.  E.  Esimons,  Jk.,  Attorney. 

It  is  an  established  principle  that  the  construction  of  per- 
sonal contracts  is  to  be  regulated  by,  and  their  validity  de- 
psnds  upon  the  laws  of  the  place  where  they  are  made. 
Edwards  on  Bills  and  Notes,  177;  Wood  on  Limitations,  17; 
Chapman  v.  Robertson,  6  Paige  Ch.  (N.  Y.)  627;  Prentiss  v. 
Savage,  13  Mass.  23;  Martin  v.  Hill,  12  Barb.  631. 

The  presumption  is  that  the  parties  have  respect  to  the 
law  of  the  place  where  they  contract,  and  that  the  agree- 
ment between  them  is  shaped  accordingly.  Edwards  on 
Bills  and  Notes,  177;  Thompson  v.  Ketchum,  8  Johns.  190; 
Eobinson  v.  Bland,  2  Burr,  1077. 

If  there  be  nothing  in  the  contract  to  indicate  that  the 
parties  contracted  with  a  view  to  performance  in  another 
country,  it  is  to  be  carried  into  execution  according  to  the 
lex  loci  contrdGtua.  Blanchard  v.  Russell,  13  Mass.  1;  Ed- 
wards on  Bills  and  Notes,  177. 

If  the  note  be  drawn,  or  the  bill  accepted,  payable  at  large, 
that  is  to  say,  without  specifying  any  place  of  payment,  the 
instrument  should  be  presented  for  payment  to  the  maker 
or  acceptor  at  his  residence  or  place  of  business.  Edwards 
on  Bills  and  Notes,  495;  Degrand  v.  Banks,  16  St.  Louis, 
461. 

Under  the  Nebraska  statutes,  an  action  on  the  note  in 
question  was,  before  suit  was  ever  brought  thereon,  barred 
in  that  State;  such  being  the  case,  the  limitation  statutes  of 
this  State  of  Illinois  intervene  and  prevent  a  recovery  there* 
on  in  an  action  afterward  brought  in  this  State.  R.  S.  111., 
Chap.  83,  Sec.  20. 

The  provision  that  the  time  any  defendant  is  absent  from 
this  State  shall  not  be  counted,  and  allowing  suit  after  his 
return,  does  not  apply  to  non-residents  w^ho  have  never  been 
in  the  State.    Hyman  v.  Bayne,  83  111.  256.- 

The  note  sued  on  was  fully  barred  by  the  limitation  laws 
of  the  State  of  Nebraska,  prior  to  the  commencement  of 
this  suit,  and  no  action  can  be  maintained  on  said  note  with- 
in this  State.  R.  S.  111.,  Chap.  83,  Sec.  20;  Hyman  v.  Bayne, 
83  III.  256;  Hyman  v.  McVeigh  (unreported),  10  Legal  News, 
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p.  157;  Osgood  v.  Artt,  10  Fed.  Rep.  365;  Bemis  v.  Stanley, 
93  111.  230;  "Wernse  v.  Hall,  101  lU.  423. 

Appellee's  Brief,  Edwakd  Shannon  and  Almebon  Wheat, 

Attorneys. 

The  allegations  in  the  plea  that  the  note  mentioned  in  the 
special  count  became  due  and  payable  in  the  State  of 
Nebraska,  and  that  when  said  note  became  due  and  payable 
a  cause  of  action  arose  thereon  in  said  State,  involved,  each, 
a  question  both  of  law  and  fact,  and  amounted  merely  to  an 
inference  or  conclusion  of  appellant  based  on  the  law  as  it 
was  understood  or  assumed  by  him,  and  in  no  way  aided  the 
plea,  or  rendered  it  less  obnoxious  to  the  demurrer.  1 
Chitty's  Pleading  (8th  Am.  Ed.),  215,  540;  Clay  F.  and  M. 
Ins.  Co.  V.  Westerhausen,  75  111.  285;  Kilgore  v.  Ferguson, 
77  111.  213;  The  People  v.  Village  of  Crotty,  93  111.  180. 

A  note  becomes  due  and  payable,  and  the  cause  of  action 
accrues  thereon,  in  the  State,  territory  or  country  where  the 
legal  holder  of  the  same  resides  at  the  time  it  becomes  due 
and  payable,  and  accrues  when  default  is  made  in  its  pay- 
ment. Story  v.  Thompson,  36  111.  App.  370,  376;  Chemung 
Canal  Bank  v.  LoAvery,  93  U.  S.  (3  Otto)  72. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  was  an  action  upon  a  promissory  note,  dated  Novem- 
ber 1,  1SS4,  due  two  years  thereafter,  no  place  of  payment 
being  designated.  The  defendant  pleads  the  statute  of  lim- 
itations of  Nebraska,  five  years,  alleging  that  the  note  was 
executed  and  delivered  to  the  payee  in  that  State,  and  that 
the  maker  was  then  and  ever  since  had  been  a  resident  of 
that  State,  but  did  not  aver  where  the  payee  then,  or  after- 
ward, resided.  The  Circuit  Court  sustained  a  demurrer  to 
the  plea,  and  the  only  question  is  upon  the  point  thus  raised. 

We  are  of  opinion  the  ruling  was  correct.  Story  v.  Thomp- 
son, 36  111.  App.  370;  Wooley  v.  Yarnell,  142  111.  442. 

The  judgment  will  be  affirmed. 
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Chicago  &  Alton  Railroad  Go.  ▼•  William  K.  Baytmrn. 

1.  Railroad  Company — Rights  of  Persons  Dealing  with  its  Agents, 
—  A  passenger  on  a  railroad  train  xnay  judge  of  the  power  of  its  agents 
and  servants  from  appearances  and  their  position  and  acts. 

2.  Nequgence — Assurances  of  Safety  hy  Employes, — The  direction 
or  invitation  or  an  assnrance  of  safety  given  by  a  servant  of  a  railroad 
company  may  so  qualify  a  pas8enger*s  act  as  to  relieve  it  of  the  quality  of 
negligence. 

3.  Care  and  Negligence— -4  Question  of  Fact  for  the  Jury,  —Whether 
under  all  the  circumstances  a  person  fails  to  exercise  ordinary  care,  is  a 
question  of  fact  for  a  jury,  and  under  the  evidence  in  a  case,  if  the  find- 
ing of  the  jury  is  justified,  it  is  beyond  the  power  of  the  Appellate  Court 
to  disturb  it. 

4.  Railroad  Companies — When  Bound  by  the  Acts  of  their  Employes, 
— ^While  the  power  and  authority  of  a  brakeman  is  limited  by,  and  can 
only  be  determined  from,  and  by  the  rules  and  regulations  of  the  com- 
pany prescribing  his  duties  and  defining  his  power,  yet  as  to  third  per- 
sons, passengers  upon  a  train,  the  power  of  such  an  employe  may  be  deter- 
mined from  appearances  and  from  his  acts  and  from  tlie  position  he 
assumes  to  occupy. 
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Memorandani. — ^Action  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  McLean  County;  the  Hon.  Thomas  F.  Tipton,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1898,  and  aflirmed. 
Opinion  filed  December  22, 1898. 


Statement  of  the  Case. 

The  appellee  delivered  to  the  appellant  a  stallion  to  be 
transported  from  Bloomington,  111.,  to  Eldorado,  Kan.  He 
discovered  that  the  door  upon  the  east  side  of  the  car  in 
which'  the  horse  had  been  placed  would  not  close^  and 
immediately  notified  the  agent  of  the  appellant  of  the  con- 
dition of  the  door  and  was  directed  to  see  the  yardmaster. 
He  went  to  the  yards  of  the  company  for  that  purpose, 
called  the  attention  of  the  men  who  were  engaged  in  mak- 
ing up  the  train  to  the  door,  but  before  he  could  find  the 
^  yardmaster,  the  car  was  placed  in  the  train,  and  he  was 
advised  that  it  would  soon  start.  He  was  in  charge  of  the 
horse  as  groomsman  and  had  a  ticket  which  entitled  him  to 
ride  upon  the  train.    As  the  door  of  the  car  could  not  be 
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closed,  he  entered  the  car  for  the  purpose  of  looking  after 
the  safety  of  the  horse,  and  remained  there  ontil  the  train 
reached  l£ason  Citv.  There  one  of  the  trainmen  told  him 
to  go  back  to  and  ride  in  the  caboose.  He  told  the  man  of 
the  condition  of  the  door  and  went  to  the  caboose  where 
his  ticket  was  taken  up.  He  felt  anxious  about  the  horse 
and  called  the  attention  of  the  appellant^s  servants  who 
were  in  the  caboose  to  the  fact  that  the  door  of  the  stock 
car  needed  attention  and  was  told  that  it  would  be  fixed  at 
the  next  stopping  place.  The  train  left  Mason  City  and 
stopped  next  at  Tallnia  on  the  main  track.  It  was  then 
after  nightfall.  A  brakeman  came  down  from  the  cupola, 
and  according  to  appellee's  testimony  said  to  him,  "Come 
with  me  and  we  will  fix  the  door."  This  brakeman  testi- 
fied that  he  said  to  appellee,  "Xow  I  will  go  and  see 
what  I  can  do  with  the  car,"  or  "  I  will  see  if  we  can  fix 
that  door,"  and  that  he  did  not  know  that  the  appellee  was 
going  with  him  until  after  he  got  off  the  car  and  saw  him 
by  the  light  of  a  lantern.  The  appellee  understood  that  he 
was  expected  to  go,  and  he  did  go  with  the  brakeman,  to 
the  car  which  held  the  horse;  when  there,  he  and  the  brake- 
man  engage<l  in  an  effort  to  close  the  door,  and  while  so 
employed,  the  brakeman  observed  the  headlight  of  an 
engine  which  was  drawing  a  train  into  the  switch  and 
directed  the  appellee  to  go  back  to  the  caboose.  The  appel- 
lee started  to  obey  the  directions  given,  and  as  he  turned 
about  to  go  back,  noticed  that  he  was  between  the  main  and 
switch  track,  and  that  the  train  upon  which  he  had  taken 
passage  was  in  motion  on  the  main  track,  and  that  another 
train  was  upon  the  switch  moving  rapidly  toward  him. 
These  trains  were  passing  each  other,  the  one  upon  the 
main  track  the  other  upon  the  switch,  and  the  appellee  was 
soon  between  these  two  moving  trains.  It  was  dark  and 
the  space  between  the  trains  narrow,  not  above  four  feet. 
He  was  struck  and  injured  by  the  train  that  was  in  motion 
on  the  switch.  The  action  was  case  by  the  appellee  to 
recover  damages  for  the  injuries  thus  received. 

He  recovered  judgment  in  the  sum  of  $2,022.25,  to  reverse 
which  this  appeal  is  prosecuted. 
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Appellant's  Bbief,  William  Beown  and  Williams  &  Capen, 

Attorneys. 

Appellant  contended  that  in  going  from  the  caboose  to 
assist  the  brakeman  in  closing  the  door  of  the  car,  the  plaint- 
iff was  a  mere  volunteer,  and  not  entitled  to  recovery  for 
any  injuries  received  while  so  doing.  Legg  v.  M.  Ry.  Co., 
1 H.  &  K  773;  Abrahams  v.  Reynolds,  5  H.  &  K 143;  Swain- 
son  V.  N.  E.  Ry.  Co.,  L.  R.,  8  Exch.  Div.  341;  Potter  v.  Faulk- 
ner, 1  B.  &  S.  800. 

Even  if  requested  by  the  brakeman  to  assist  him,  in  the 
absence  of  proof  of  his  authority  to  do  so  from  the  company, 
no  action  arises  against  the  company  for  injuries  received 
while  rendering  such  assistance.  Sherman  v.  H.  &  St.  J. 
R.  Co.,  72  Mo.  62;  Everhart  v.  T.  H.  &  I.  R.  Co.,  4  Am.  & 
Eng.  Ry.  Cases,  699;  Flower  v.  Pa.  R.  Co.,  69  Pa.  St.  21 0; 
Wood  on  Master  and  Servant,  Sec.  455;  Smith  on  Master 
and  Servant,  247  et  8eq,\  Legg  v.  M.  R.  Co.,  1  H.  &  N.  773; 
Blair  v.  G.  R.  &  I.  Co.,  60  Mich.  124;  A.,  T.  &  S.  F.  R.  Co. 
V.  Lindley,  42  Kan.  714;  L.  R.  &  F.  S.  R.  Co.  v.  Miles,  40 
Ark.  298;  Milligan  v.  Wedge,  12  A.  &  E.  737. 

There  was  no  actionable  negligence  on  the  part  of  the 
servants  operating  the  two  freight  trains.  L  C.  R.  Co.  v. 
Frelka,  9  111.  App.  605. 

It  was  contributory  negligence  upon  the  part  of  plaintiff 
to  attempt  to  walk  between  the  tracks  when  he  knew,  or 
could,  by  the  exercise  of  any  care,  have  known,  a  train  was 
approaching.    Austin,  Adm'r,  v.  C,  R.  I.  &  P.  Ry.,  91  111.  35. 

Where  a  passenger  voluntarily  takes  a  dangerous  position 
he  can  not  recover,  if  injury  results  therefrom.  G.  &  C.  W. 
R.  Co.  V.  Yarwood,  15  111.  468;  Quinn  v.  I.  C.  R.  Co.,  51  111. 
495;  P.  &  R.  I.  R.  Co.  v.  Lane,  83  111.  448;  C.  &  N.  W.  Ry. 
Co.  V.  Carroll,  5  111.  App.  201;  Taylor  v.  D.,  O.  &  O.  R.  Co., 
40  111.  App.  416  (and  cases  cited  there);  Howard  v.  X.  C, 
F.  S.  &  G.  R.  Co.,  37  Am.  &  Eng.  Ry.  Cases,  552. 

The  brakeman  had  no  authority  to  request  assistance  from 
a  passenger.  Negligence  of  Imposed  Duties,  Ray,  253; 
Everhart  v.  T.  H.  &  I.  R.  Co.,  mipra;  Sherman  v.  H.  &  St. 
J.  R.  Co.,  72  Mo.  62. 
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The  plaintiff  was  a  mere  volunteer,  consenting  at  the 
request  or  direction  of  an  employe  of  the  defendant  (if  any 
such  was  given),  to  perform  services  which  should  have  been 
performed  by  the  employes  themselves;  and  while  he  can 
not  be  regarded  as  an  employe,  he  is  in  no  better  condition 
than  if  he  had  been. 

Nor  is  he  in  any  better  condition  legally,  than  if  he  had 
been  a  mere  intermeddler,  undertaking  to  perform  the  serv- 
ices without  request  or  direction  from  any  one,  because,  as 
we  have  seen,  he  was  not  requested  or  directed  to  render  the 
assistance,  by  any  one  having  power  from  the  defendant  to 
authorize  him  to  do  so.  Everhart  case,  supra;  Legg  v.  Mid- 
land R.  Co.,  H.  &  N.  773;  Flower  v.  Pa.  R.  Co.,  69  Pa.  St. 
210;  New  Orleans,  etc.,  R.  R.  Co.  v.  Harrison,  48  Miss.  112; 
Sherman  v.  H.  &  St.  J.  R.  Co.,  72  Mo.  62. 

For  a  purely  accidental  occurrence,  causing  damage  with- 
out the  fault  of  the  person  to  whom  it  is  attributable,  no 
action  will  lie,  for  though  there  is  damage  the  thing  amiss 
— the  injuria — is  wanting.  Cooley  on  Torts,  page  80; 
Dygert  v.  Bradley,  8  Wend.  469;  Losee  v.  Buchanan,  51  N. 
Y.  476;  dark  v.  Foot,  8  Johns.  421;  Sheldon  v.  Sherman, 
42  N.  Y.  484;  Boy  n  ton  v.  Rees,  9  Pick.  527;  Rock  wood  v. 
Wilson,  11  Oush.  221;  Brown  v.  Kendall,  6  Cush.  292;  Rob- 
inson  v.  Grand  Trunk  R.  R.  Co.,  32  Mich.  322;  Toledo,  etc., 
R.  R.  Co.  V.  Daniels,  21  Ind.  162;  Indianapolis,  etc.,  R.  R.  Co. 
V.  Truitt,  24  Ind.  162;  Morris  v.  Piatt,  32  Conn.  75;  Strouse 
V.  Whittlesey,  41  Conn.  559;  Chicago,  etc.,  R.  R.  Co.  v. 
Jacobs,  63  III.  178;  Toledo,  etc.,  R.  R.  Co;  v.  Jones,  76  111. 
311. 

Appellee's  Beief,  Calvin  Rayburn  and  Owen  T.  Reeves, 

Attorneys. 

The  power  of  the  corporation  to  control  and  handle  its 
trains  with  passengers  and  freight  thereon  is  intrusted  to 
the  trainmen  in  charge  of  the  same;  and  the  corporation  is 
responsible  for  the  acts  of  its  trainmen  in  the  conduct  and 
government  of  the  train,  the  same  as  the  trainmen  them- 
selves would  be  if  thev  were  the  owners  of  the  road  and 
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the  train.  1  Harris  on  Dam.,  Sec.  251,  302;  Bass  v.  C.  & 
N.  W.  E.  Co.,  36  Wis.  463;  City  of  Hammond  v.  N.  T.  O. 
&  St.  L.  Ry.  Co.,  31  N.  E.  Rep.  817;  Lalor  v.  C,  B.  &  Q. 
R.  R.  Co.,  52  111.  401;  Toledo,  P.  &  W.  Ry.  Co.  v.  Harmon, 
47  111.  298;  Philadelphia  and  Reading  R.  "^R.  Co.  v.  Derby, 
14  How.  468;  Coleman  v.  N.  Y.  &  N.  H.  R.  Co.,  106  Mass. 
160;  Sullivan  v.  P.  &  R.  R.  R.  Co.,  30  Pa.  234;  Pennsylvania 
Ry.  Co.  V.  Vandiver,  42  Pa.  365;  Higgins  v.  Watervliet 
Turnpike  Co.,  46  N.  Y.  23;  Goddard  v.  Grand  Trunk  Ry. 
Co.,  57  Me.  202;  Craker  v.  Chicago  &  N.  W.  Ry.  Co.,  36 
Wis.  657  (673);  Lake  Erie  &  Western  Ry.  Co.  v.  Cloes  (Ind.), 
32  K  E.  588;  Pullman's  Palace  Car  Co.  v.  Laack  (lU.),  32 
N.  E.  Rep.  281. 

The  plaintiff  was  on  the  train  in  charge  of  a  horse  on 
the  same  train,  and  it  was  his  duty  to  take  care  of  the  same, 
and  it  was  his  duty  to  follow  the  order  or  instruction  of 
the  brakeman  in  leaving  the  caboose  and  going  with  him  to 
the  car  while  the  train  was  standing  on  the  track.  Chicago, 
B.  &  Q.  Ry.  Co.  v.  Dickson  (111.),  32  N.  E.  Rep.  380;  Lake 
Shore  &  M.  3.  Ry.  Co.  v.  Brown,  123  111.  162;  Patnode  v. 
Warren  Cotton  Mills)  Mass.),  32  N.  E.  Rep.  161;  C.  H.  R. 
R.  Co.  v.  Kassen  (Ohio),  31  N.  E.  Rep.  282;  Toledo,  W.  & 
W.  Ry.  Co.  v.  Harmon,  47  111.  298;  Penn.  R.  R.  Co.  v.  Mc- 
Closky,  23  Pa.  526;  Ind.  &  C.  R.  R.  Co.  v.  Kent,  3  Otto, 
291  (93  U.  S.  291);  McNulta  v.  Ensch,  134  111.  46. 

The  duty  of  the  defendant  in  this  case  is  measured  by  the 
peril  of  the  passenger. 

Having  induced  the  appellee  to  leave  the  caboose  for  the 
purpose  of  closing  the  car  door,  the  appellant  is  liable  for 
not  giving  him  sufficient  time  to  re-enter  the  caboose  before 
the  train  started  to  move.  Chicago  &  Alton  R.  R.  Co.  v. 
Fisher  (III),  31  N.  E.  Rep.  406;  McNulta  v.  Ensch,  134  111. 
46;  Chicago  &  Alton  R.  R.  v.  Arnol  (111.),  33  K  E.  Rep. 
204;  K  Y.  C.  &  St.  L.  Ry.  Co.  v.  Doane,  115  Ind.  435. 

The  appellant  in  this  case,  while  not  an  insurer  of  the  ab- 
solute carriage  of  the  appellee,  was  bound  to  exercise  the 
highest  degree  of  care,  skill  and  diligence  practically  con- 
sistent witJh  the  efficient  use  and  operation  of  its  train;  and 
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it  must  be  held  to  the  same  strict  responsibility  for  the  neg** 
ligence  of  its  servants  injuriously  affecting  the  appellee  as  it 
would  have  been  if  the  transportation  had  been  by  a  train 
devoted  to  passenger  service  exclusively.  Chicago  &  A.  K. 
R.  Co.  V.  Arnol(Ill.),  33  N.  E.  Rep.  204. 

The  appellant  was  guilty  of  negligence  in  the  moving  of 
the  train  on  which  the  defendant  was  a  passenger  while  he 
was  between  the  tracks  during  the  movement  of  the  train, 
No.  76,  going  in  the  opposite  direction,  and  the  appellee 
being  injured  because  of  the  movement  at  the  same  time  of 
the  trains  in  opposite  directions  was  proof  of  negligence 
on  the  part  of  the  trainmen,  the  plaintiff  at  the  same  time 
exercising  due  and  ordinary  care.  Lake  Shore  &  M.  S.  R. 
R.  Co.  V.  Hundt  (111.),  30  If.  E.  Rep.  458;  Lake  Shore  &.  M. 
S.  R.  R.  Co.  V.  Brown,  123  lU.  162;  Chicago  &  A.  R.  R.  Co. 
V.  Becker,  84  111.  483;  Wesley  City  Coal  Co.  v.  Healer,  84 
111.  126;  N.  W.  R.  R.  Co.  v.  Hack,  06  111.  238;  Chicago  &  A. 
R.  R.  Co.  V.  Fisher,  31  K  E.  Rep.  406;  Chicago,  B.  &  Q. 
R.  R.  Co.  V.  Dickson,  63  111.  151;  Chicago,  M.  &  St.  Paul  Ry. 
Co.  V.  West,  125  111.  320;  Powell  v.  Penn.  Ry.  Co.,  32  Penn. 
414;  Chicago  &  A.  R.  R.  Co.  v.  Arnol,  32  IST.  E.  Rep.  204. 

If  appellee  made  a  mistake  in  following  the  brakeman  to 
the  car,  such  a  mistake  does  not  necessarily  imply  failure  in 
duty  on  his  part.  It  is  for  the  jury  to  determine  whether 
or  not  the  mistake  was  due  to  the  acts  of  defendant.  Chi- 
cago &  E.  I.  R.  R.  Co.  v.  O'Connor,  119  HI.  586;  Wabash 
Ry.  Co.  V.  Elliott,  98  111.  481;  Chicago  &  A.  R.  R.  Co.  v. 
Trayes,  33  App.  307;  McNulta  v.  Ensch,  134  111.  46;  Chicago 
&  A.  R.  R.  Co.  V.  Pittsburg,  123  HI.  9;  TuUer  v.  Talbot,  23 
111.  357;  Chicago  &  A.  R.  R.Co.  v.  Wilson,  63  111.  167;  Pull- 
man  Palace  Car  Co.  v.  Laack  (111.),  32  N.  E.  Rep.  285. 

Mr.  Pkesidinq  Justice  Boggs  delivered  the  opinion  of 
THE  Court. 

The  position  of  the  appellee  in  the  narrow  space  between 
two  trains  which  were  moving  in  opposite  directions  in  the 
darkness,  was  one  of  great  peril.  He  bore  the  relation  of 
passenger  to  the  appellant  company  and  was  entitled  to  ex- 
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p3ct  and  receive  from  it  and  its  servants  the  exercise  of  the 
highest  degree  of  skill  and  care  to  the  end  that  he  should 
not  be  injured.  The  company  caused  its  trains  to  be  so  set 
in  motion,  and  if  his  presence  there  was  also  due  to  or 
chargeable  to  it,  no  reason  is  perceived  why  it  ought  not  to 
be  held  answerable  to  him  in  damages  for  his  injuries. 

The  peril  to  which  he  was  exposed  was  so  obvious  that.it 
ought,  in  the  exercise  of  ordinary  care,  have  been  antici- 
pated, and  injury  to  him  apprehended  as  a  natural  or  at  least 
probable  result.  It  is  insisted  that  the  appellant  company 
is  not  responsible  for  his  being  there. 

The  brakeman,  it  is  said,  had  no  authority,  by  virtue  of  his 
employment  in  that  capacity,  to  request  or  direct  the  appel- 
lee to  leave  the  caboose  which  the  company  had  prepared  for 
its  passengers,  and  accompany  or  assist  him;  it  is  also  said 
that  there  is  no  proof  that  the  brakeman  had  any  special 
power  or  authority  beyond  such  as  arose  by  virtue  of  the 
capacity  in  which  he  acted  for  the  company.  Hence  it  is 
arguM  that  the  appellee  was  there  as  a  mere  volunteer  or  in- 
termeddler,  engaged  as  of  his  own  choice  in  assisting  an  em- 
ploye of  the  appellant  company  in  the  discharge  of  a  duty 
which  such  employe  should  have  alone  performed,  and 
therefore  not  entitled  to  recover  damages  for  the  injury 
received.  The  test  of  his  right  of  recovery  was  whether,  in 
going  to  the  place  of  danger,  he  exercised  such  care  as  an 
ordinarily  prudent  and  cautious  man  would  exercise  for  his 
safety.  In  deciding  as  to  this  the  jury  were  warranted  in 
considering  not  only  his  acts  but  also  the  acts  of  the  brake- 
man,  as  an  agent  of  the  company,  if  such  brakeman  was  ap- 
parently in  discharge  of  his  duty. 

It  does  not  appear  that  the  appellee  had  notice  of  the 
authority  and  duty  of  the  brakeman  under  the  rules  and 
regulations  of  the  company,  and  in  the  absence  of  such  no- 
tice it  is  said  in  L.  S.  &  M.  S.  K.  K.  v.  Brown,  123  Illinois, 
162 :  "  Those  dealing  with  a  company  can  only  judge  of 
the  power  of  its  agents  and  servants  from  appearances  and 
the  position  and  acts  of  such  employes." 

Whether  we  accept  the  version  of  the  appellee  or  of  the 


1 


284  Appellate  Courts  of  Illinois. 

Vou  62.]  C.  &  A.  R.  R.  Co.  v.  Raybum. 

brakeman  as  to  the  remark  of  the  latter  in  the  caboose,  it  is 
indisputable  that  the  appellee  did  go  with  him,  and  did  so 
because  he  understood  that  it  was  desired  at  least,  if  not  re- 
quired, that  he  should  accompany  him  and  assist  in  securing 
the  safety  of  the  horse.  Moreover  the  jury  were  warranted 
by  the  evidence  in  believing  that  the  brakeman  directed  the 
appellee  to  go  with  and  assist  him. 

The  brakeman  assumed  and  appeared  to  be  invested  with 
power  to  act  in  the  premises  and  did  so  act,  and  we  see 
nothing  to  indicate  that  a  prudent  and  reasonably  cautious 
man  would  have  questioned  his  authority  or  had  cause  or 
grounds  to  suspect  or  fear  that  compliance  with  his  request 
or  invitation  would  lead  him  into  danger. 

Under  ordinary  circumstances  no  danger  attended  the 
proposed  undertakmg.  It  is  said  in  Pierce  on  Eailroads, 
320,  that  "  the  direction  or  invitation  or  an  nssurance  of 
safety  given  by  a  servant  of  the  company  may  so  qualify 
the  plaintiff's  act  as  to  relieve  it  of  the  quality  of  negli- 
gence." 

Whether,  under  all  the  circumstances,  the  appellee  failed 
to  exercise  ordinary  care  was  a  question  of  fact  for  the  jury, 
and  under  the  evidence  in  the  case  the  finding  of  the  jury 
is  so  far  justified  that  it  is  beyond  our  power  to  disturb  it. 
The  injury  did  not  arise  from  a  purely  accidental  occurrence 
as  is  suggested,  but  from  the  negligence  of  the  company 
through  its  servants,  in  causing  the  appellee  to  place  himself 
where  he  would  be  exposed  to  imminent  danger  from  its 
trains,  which  it  designed  to  move,  and  did  move,  in  opposite 
directions,  in  such  close  proximity  upon  each  side  of  him. 

The  declarations  averred  that  the  appellee  was  "  ordered 
by  the  brakeman  to  alight  from  the  caboose  and  assist  about 
the  door  of  the  car.  Counsel  for  the  appellant  company 
insist  that  the  proof  at  most  shows  but  a  "  request "  to  alight 
and  assist,  and  that  there  is  therefore  a  fatal  variance  be- 
tween the  allegations  and  the  proofs.  If,  as  we  have  seen, 
an  invitation  or  request  was  sufficient  to  relieve  the  appellee 
from  the  imputation  that  he  had  failed  to  use  ordinary  care, 
it  follows  that  it  is  not  material  whether  he  acted  upon  an 
"  order  "  or  "  request." 
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The  supposed  distinction  thus  sought  to  be  drawn  between 
an  "  order  "  and  a  "  request "  forms  the  chief  ground  of 
objections  to  the  instructions  given  in  behalf  of  the  appellee, 
and  does  not,  therefore,  demand  further  notice. 

The  refusal  of  the  court  to  give  instructions  No.  1,  2,  3,  4 
and  5,  asked  in  behalf  of  the  appellant  company,  and  the 
modifications  made  by  the  court  in  instructions  No.  1,  2  and 
3  that  were  given  in  that  behalf,  constitute  the  other  ground 
of  alleged  error. 

We  have  examined  all  the  instructions  given,  refused  and 
modified,  and  do  not  find  that  reversible  error  occurred  in 
the  rulings  of  the  court  upon  them. 

The  instructions  given  as  a  series  correctly  and  fairly 
stated  the  law  applicable  to  the  case  except  in  so  far  as  those 
given  for  the  appellant  company  failed  to  recognize  the 
doctrine  that  the  power  assumed  and  exercised  by  the  brake- 
man  might  be  considered  by  the  jury  in  determining  whether 
the  appellee  acted  with  that  degree  of  care  demanded  of 
him  by  the  law,  but  of  this  defect  the  appellant  can  not,  of 
course,  complain. 

The  objections  urged  against  the  action  of  the  court  in 
refusing  certain  instructions  asked  by  the  appellant,  rest,  so 
far  as  they  are  at  all  important,  upon  the  contention  that 
the  brakeman  was  wholly  lacking  in  power  or  authority 
emanating  from  or  binding  upon  the  appellant  to  act  in  the 
matter  of  requesting  or  seeking  to  induce  the  appellee  to 
leave  the  caboose  or  assist  in  closing  the  stock  car. 

The  argument  in  support  of  such  objections  proceeds  upon 
the  assumption  that  the  power  and  authority  of  a  brakeman 
is  limited  by,  and  can  only  be  determined  from  or  by  the 
rules  and  regulations  of  the  company  prescribing  his  duties, 
and  defining  his  powers;  as  has  been  said  herein  before,  our 
Supreme  Court  has  ruled  that  in  cases  such  as  the  one  at 
bar,  the  power  of  such  an  employe  may  be  determined  from 
appearance  and  from  his  acts,  and  the  position  he  assumes  to 
occupy. 

We  think  there  is  no  error  in  the  record  demanding  a 
reversal  of  the  judgment.    It  is  therefore  affirmed. 
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Samoel  Psurr  r.  Milton  Hellyer. 

1.  Verdict— JVbf  Warrante-f.  by  the  Evidence. — ^Where  a  careful  con- 
sideration of  the  evidence  convincee  the  court  that  it  ought  not  to  have 
heen  regarded  by  ttte  jury  as  sufficient  to  warrant  a  verdict  for  the  ap- 
pellee, the  verdict  will  be  set  aside. 

Hemorandnin.— Assumpsit  Appeal  from  the  Circuit  Court  of  Fulton 
County;  the  Hon.  Oscar  P.  Bonnet.  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1893.  Beversed  and  remanded.  Opinion  filed 
December  22,  1808. 

The  opinion  states  the  case. 

H.  W.  Masters,  attorney  for  appellant. 

Gray  &  Waggoner,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Boggs  delitbred  this  opinion  of 
THE  Court. 

This  action  was  begun  by  the  appellee  against  the  appel- 
lant to  recover  the  value  of  two  horses,  which,  as  appellee 
alleged,  came  to  their  death  through  the  negligence  of  a  son 
of  the  appellant  while  engaged  in  the  discharge  of  his  duty 
as  a  servant  of  the  father.  The  judgment  was  against  the 
appellant  in  the  sum  of  $190,  and  he  prosecutes  this  appeal. 
The  case  was  the  same  as  to  each  of  the-horses.  Only  three 
witnesses  testified  as  to  their  value,  and  all  of  them  estimated 
the  value  of  the  two  together,  the  lowest  amount  fixed  by 
either  witness  being  $300. 

The  verdict  for  $190  is  inexplicable,  unless  we  indulge  in 
the  supposition  that  the  jury  were  so  doubtful  whether 
under  the  evidence  a  right  of  recovery  existed  at  all,  they 
were  unwilling  to  impose  the  entire  loss  ujwn  the  appellant. 

A  careful  consideration  of  the  evidence  has  convinced  us 
that  it  ought  not  have  been  regarded  by  the  jury  as  suffi- 
cient to  warrant  a  verdict  for  the  appellee. 

The  parties  were  neighboring  farmers.  The  appellee  and 
his  family  were  absent  from  home  temporarily,  having  ar- 
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ranged  with  another  neighbor,  Mr.  Weise,  that  he  would 
feed  and  water  appellee's  stock  and  milk  his  cows. 

Henry,  a  son  of  the  appellant,  a  lad  between  ten  and  eleven 
years  of  age,  by  direction  of  his  father,  went  to  the  home  of 
the  appellee  in  the  afternoon  to  get  a  riddle  or  screen  belong- 
ing to  a  fanning  mill.  Finding  no  one  there  the  lad  opened 
the  door  of  the  appellee's  granary,  where  he  knew  thescrecff 
to  be,  went  in,  got  the  screen  and  returned  to  his  home.  In 
this  granary  was  a  quantity  of  wheat.  Later  in  the  evening 
Weise  and  his  wife  came  to  the  appellee's  place  to  feed  his 
horses  and  milk  his  cows.  The  cows  were  brought  into  the 
lot  in  which  the  granary  stood  and  were  milked  there.  A 
gate  led  from  this  lot  into  an  adjoining  pasture  where  the 
horses  in  question  were  running.  Weise  testified  that  he 
endeavored  to  and  thought  he  had  closed  this  gate  so  that 
the  cows  would  remain  in  the  lot;  when  he  returned  on  the 
following  morning  he  found  the  granary  door  open,  one  of 
the  cows  in  the  granary,  the  others  in  the  lot,  as  were  also 
the  horses.  He  thought  the  horsos  had  eaten  of  the  wheat 
that  was  in  the  granary.  In  the  evening  of  that  day  the 
appellee  returned  and  found  the  horses  foundered  and  sick. 
Both  died  the  next  morning.  He  brought  this  action  to  re- 
cover their  value  upon  the  theory  that  appellant's  son  left 
unfastened  or  did  not  securely  fasten  the  door  of  the  granary 
so  that  the  horses  gained  access  to  the  wheat,  ate  of  it  and 
died  in  consequence.  The  boy  testified  that  he  closed  and 
fastened  the  door  and  detailed  the  manner  in  which  he 
opened  and  closed  it,  and  secured  the  latch  by  which  it  was 
held  in  place  when  closed.  No  witness  could  or  did  contra- 
dict this.  "Weise  testified  that  he  and  his  wife  were  about 
and  near  the  granary,  when  there  in  the  evening  after  the 
boy  had  gone,  but  that  they  did  not  nor  did  either  of  them 
open  the  door  of  the  granary.  He  stated  that  if  unlatched 
the  granary  door  would  hang  or  swing  partly  open  a  foot 
or  so  as  he  expressed  it,  and  that  he  thought  he  would  have 
observed  it  had  the  door  been  unfastened,  and  that  he  did 
not  notice  it.  This  testimony  tended  to  corroborate  the 
boy's  statements.     The  appellee  produced  testimony  tendir '; 


2't^  Atftsi  %TrC:rr;grr  In 


T-X-^L  rx^am^s^  T.  Tvm^ '€  rSg: 


to  v.o'"'  tj^-At  a  Is^i  of  ti*  b*-:rit  <:f  ii-riTc«rIlk=:i*« 


iy>:  fA-r^r.  --jr  Is-vi  tije  dxc  li  li*  "Civ  at*!  =a 


W:^-:^,w=-«  :.•:  VfiJiIf  of  tLe  arreZji-:  I«r5rf  tia:  tbt  door 
cy.-:.-d  r>f  v/  c.'-^i  iLZ,'i  A:cLe»i-  ard  iLi:  -r«:<:i  act^Al  expen- 

ziklTTJi,\  spk\z.*A  2Lf->>r^iUj  tLe  graL^Ary  tir».«-^  a  faflore  of 
L::.e  aj/:':^.;a':t'5  son  to  clcee  an-i  ii.:ch  the  •;-  -jt  seems  to  ns 
rner*rl  v  cr^r.  '*-c:  uraL  It  was  f*:  r-rC'Ve::  I  -i  orJr  shown  that 
»v:h  IT*  •;;:,:  fx/r.^>:f!j  Lare  been  :Le  ca^e.  S»>  :t  was  pos&LUe 
ar.d  not  \z!.\tr*A/h}j\e  nor  inconsiiieat  with  the  evidence  that 
the  hor-i'-s.  af  Vrr  having  in  s^.nie  way  j ass^  thn>agli  the  gate 
which  Wei.se  thinks  he  closed,  found  their  way  into  the 
irranar>'  lot.  an^l  from  thence  into  the  CTananr.  in  isome  man- 
ner  or  l\.nyyj:\\  some  ca'Jae  in  no  wise  attribatable  to  the 
action  or  non-action  of  the  bor. 

Tlie  evirlcnce  is  too  s]i;;rht  to  warrant  a  conclusion  or  jus- 
tify a  juH^roent  whereby  the  property  and  earnings  of  one 
citizen  is  U>  be  transferred  to  and  become  the  property  of 
another.  The  verdict  of  the  jnry.  which  in  effect  casts  the 
lr>ss  partly  upon  each  of  the  litigants,  indicates  qnite  clearly 
that  they  were  not  ready  to  hold  that  the  liability  of  the 
appellant  had  been  shown.  A  new  trial  shoold  have  been 
grantee!,  and  because  it  was  denied,  the  judgment  must  be 
reversed  and  the  cause  remanded. 


Robert  Firebangh  t.  The  Town  of  Blount. 

1,  HiaHWAYS— 5ftti<  far  Road  Tax— How  Brought— A  proceeding 
agaiiMt  a  perwjn  for  a  failure  to  perform  road  labor  under  Sea  102,  Ch. 
121,  It.  S.,  10  properly  brought  in  the  name  of  the  town. 

2.  (:<yvRTfir^I*remimptions  as  to  Regvlarity  of  Proceedings.—Fr^ 
sumptions  of  law  are  in  favor  of  the  regularity  of  proceedings  of 
courts. 

Memorandnm.— Suit  for  road  tax,  originally  begun  in  justice's  court. 
Appeal  from  the  County  Court  of  Vermilion  County;   the  Hon.  J.  G. 
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Thompson,  Judge,  preBiding.    Heard  in  this  court  at  the  May  term, 
1893,  and  affirmed.    Opinion  filed  December  4, 1898. 

The  opinion  states  the  case. 

A«  B.  Hill,  attorney  for  appellant. 

S.  G.  Wilson,  attorney  for  appellee. 

Mb.   Justiob  Pleasants  delivkbed  the  opinion  of  the 

Court. 

This  proceeding  was  commenced  by  complaint  of  the  over- 
seer of  highways  of  Road  District  No.  4  in  said  Town  of 
Blount  against  appellant,  before  a  justice  of  the  peace  for 
failure  to  perform  road  labor.  E.  S.  1891,  Ch.  121,  Sec.  102. 
From  the  justice's  judgment  an  appeal  was  taken  to  the 
County  Court.  On  the  trial  of  the  appeal  defendant  failed 
to  appear.  The  court  instructed  the  jury  only  as  to  the  form 
of  their  verdict,  whether  for  plaintiff  or  defendant.  The 
jury  found  for  the  plaintiff,  assessing  the  damages  at  two 
dollars.  Defendant  then  appeared  and  entered  his  motion 
for  a  new  trial,  which  was  denied.  He  then  moved  in  arrest 
of  judp^ent,  but  in  that  also  was  overruled  and  judgment 
entered  according  to  the  verdict.  He  brings  the  record  here 
by  appeal,  and  on  the  assignments  of  error  urges  that  appel- 
lee failed  to  establish  ^pinma  facie  case,  and  that  the  suit 
should  have  been  brought  in  the  name  of  Eoad  District 
No.  4. 

For  the  latter  point  no  authority  is  cited,  and  that  the 
town  was  the  proper  party  plaintiff  appears  to  be  settled  by 
Bardner  v.  Town  of  Chambersburg,  19  111.  99. 

The  evidence  preserved  in  the  bill  of  exceptions  is  very 
meager.  It  shows  that  the  town  clerk  testified  that  he  knew 
the  defendant  and  knew  he  was  assessed  for  two  davs'  road 
labor  in  that  district  in  1892.  The  overseer  testified  that  he 
was  such  in  the  summer  and  fall  of  that  year;  that  he  knew 
appellant  and  that  he  was  assessed  for  two  days'  road  labor 
in  that  district  for  that  year;  that  he  served  written  notice 
on  him  to  work  the  roads,  and  that  he  did  not  work.  He 
further  stated  that  he  did  not  have  the  notice  with  him,  nor 
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know  where  it  was,  nor  know  exactly  the  date  of  its  service, 
bat  that  it  was  some  time  in  the  month  of  September. 

Had  the  defendant  appeared  when  dne  we  think  this  evi- 
dence, not  objected  to  when  offered  and  aided  bv  the  proper 
presumption,  woald  have  been  snflScient  to  put  him  upon 
proof  of  his  defense. 

It  is  suggested  as  possible  that  the  service  might  not  have 
been  made  in  time  or  have  been  in  some  other  respect 
irregular  and  insufficient,  or  that  the  town  may  not  have 
adopted  the  labor  system,  pursuant  to  the  statute  (Sec. 
80);  but  such  are  not  the  legal  presumptions.  Judgment 
affirmed* 


Jacob  McTey  v.  Levin  Walls. 

1.  Master  in  Chancery— OtmcZiwtoiw  on  Conflict  of  Testimony.— 
Where  the  evidence  before  the  master  is  conflicting  his  conclusions  of 
fact  will  in  general  be  sustained. 

Memorandom. — Bill  to  settle  partnership.  Appeal  from  the  Circuit 
Court  of  Edgar  County;  the  Hon.  Ferdinand  Book  Walter,  Judge, 
presiding.  Haard  in  this  court  at  the  May  term,  1893,  and  affirmed. 
Opinion  filed  October  28,  18d8. 

The  opinion  states  the  case. 

F.  W.  Dundas  and  Jas.  A.  Eads,  attorneys  for  appellant. 

H.  8.  Tanner  and  Joe  H.  Winkler,  attorneys  for  ap- 
pellee. 

Mr.  Justice  Wall  delitered  the  opinion  of  the  Court. 

The  appellant  assigns  error  upon  a  decree  against  him  for 
S84.47  in  favor  of  appellee  on  a  bill  filed  by  the  latter  for 
settlement  of  a  partnership  in  the  business  of  handling 
grain. 

It  is  objected,  1st,  that  appellant  was  entitled  to  a  credit 
for  the  value  of  seventeen  hundred  bushels  of  oats;  and  2d, 
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that  appellee  received  credit  improperly  for  $980,  being  one- 
half  the  profits  in  a  corn  transaction  known  as  the  Moultrie 
county  corn  deal. 

The  evidence  was  takpn  before  the  master  and  he  reported 
against  the  appellant  on  both  these  items.  The  court,  upon 
exceptions  to  the  report,  sustained  the  master  in  this  respect. 

There  is  much  conflict  in  the  evidence,  but  we  can  not 
say  the  conclusion  thus  reached  is  erroneous.  We  are  in- 
clined on  the  contrary  to  believe  it  is  right.  The  fact  that 
appellant  suffered  these  items,  amounting  to  some  $1,400,  to 
rest  without  a  claim  on  his  part  for  several  years,  and  until 
the  bill  was  filed  by  appellee,  and  that  the  corn  transaction 
really  occurred  before  the  partnership,  should  have  no  little 
weight  in  supporting  the  position  of  appellee.  We  deem  it 
not  necessary  to  state  the  evidence. 

Being  of  opinion  that  the  decree  is  responsive  to  the 
merits  of  the  case  it  will  be  affirmed. 


Rosalie  E.  Ereitz^  Administratrix  of  the  Estate  of  Johii    i^s  f^a 
B.  Kreitz^  Deceased^  t.  Charles  F.  A. 

Behrensmejer. 

1.  Officer  De  Facto— Not  Entitled  to  Fees,— An  officer  de  facto 
holding  an  office  and  receiving  the  fees  and  emoluments  thereof  is  liable 
to  account  for  such  fees  and  emoluments  to  the  officer  de  jure  who  has 
been  excluded  from  the  benefits  of  the  office,  and  an  action  will  lie  to 
recover  the  same.  • 

2.  Officers— Cerf»/2ea<e  of  Election — Prima  Facie  Authority,  — A  cer- 
tificate of  election,  whether  rightfuUy  or  wrongfully  given  by  the  proper 
public  authority,  confers  upon  the  person  holding  it  the  prima /acie  right 
to  the  office  until  his  right  is  terminated  by  a  voluntary  surrender  or  by 
a  judicial  determination  against  him. 

8.  Officers — Bond  and  Oath. — ^The  statute  requiring  the  oath  of 
office  and  bond  to  be  given  within  a  certain  time  applies  only  to  persons 
declared  elected,  and  to  whom  the  certificate  of  election  has  been  given. 

4.  Limitations — When  the  Statute  Begins  to  Run, — It  is  a  general 
rule  that  the  time  limited  by  statutes  of  limitation  is  to  be  computed 
from  the  date  when  the  person  entitled  is  authorized  first  to  commence  a 
suit 
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The  <^ln:/^  states  the  caseL 

ArrcLLASTi  Bmr.  H.  S.  Davis  asd  Castes.  Goycbt  & 

Pafe^  ATT»>ssicri^ 

A  poMic  office  is  a  mere  pabiic  sgencr*  created  for  the 
benefit  of  the  State.  It  is  not  an  incorpcNreal  hereditament 
in  this  coantrr  as  in  England.  It  is  not  a  franchise.  92 
IIL  4'J*y,  The  People  ex  rel.  v.  Holtz.  V^BL  321;  Graham 
r.  The  Peo|>le  ex  reL,  111  111.  253.  It  is  held  neither  by 
grant  nor  contract.  It  can  not  be  sold,  assigned  or  incom- 
\fHrefL  The  term  is  fixed  ^  with  a  view  of  public  utility, 
and  not  for  tbe  pnrpose  of  granting  the  emolimients,  during 
tliat  period,  to  tbe  office  holder.** 

If,  then,  the  office  is  not  the  property  of  the  holder  of 
the  legal  title,  and  if  the  fees  established  by  law  are  not  his 
property  but  the  property  of  the  county,  out  of  which  it 
must  pay  a  reasonable  compensation  for  necessary  services 
rendered  for  it,  and  if  there  is  no  privity  between  the 
bolder  of  the  le^l  title  and  the  officer  de  /acto^  upon  what 
legal  principle  can  the  right  of  recovery  be  based  I  The 
salary  or  compensation  itself  can  neither  be  sold  nor  assigned 
in  ailvance  of  its  being  actually  earned.  Mechem  on  Pub. 
Officers,  Sec.  884;  65  N.  Y.  44*2;  Bliss  v.  Lawrence,  S.C.  17 
Am.  Itep.  273. 

Appellee's  Bbief,  William  McFadon  and  Sfbioo,  Akdebson 

&  Vandeventeb,  Attorneys. 

The  principle  is  well  settled  by  judicial  decision  in  Illi- 
nois, that  the  de  facto  officer  holding  an  office  and  receiving 
the  foes  and  emoluments  thereof,  is  liable  to  the  de  Jure 
officer  who  has  been  excluded  from  the  benefits  of  the  office 
to  which  he  is  entitled,  and  an  action  to  recover  the  fees 
rc^ceived  lies  in  favor  of  the  de  jtire  officer  against  the  d€ 
faoio  officer.    Mayfield  v .  Moore,  53  111.  431;  Farwell  v. 
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Adams,  112  111.  58;  Wateiman  v.  C.  &  I.  K.  R  Co.,  139  111. 
669. 

This  holding  of  the  Supreme  Court  of  Illinois  is  that  of 
the  highest  courts,  substantially,  of  all  the  States  in  the 
Union.  McCrary  on  Elections,  §  332  (ed  Ed.);  United  States 
V.  Addison,  6  WaU.  (U.  S.)  291;  Dolan  v.  Mayor,  68  N.  Y. 
274;  Glasscock  v.  Lyons,  20  Ind.  1;  Curry  v.  Wright,  9  Lea 
(Tenn.)  247;  Kessel  v.  Leiser,  102  N.  T.  114;  Nichols  v.  Mac- 
Lean,  101  K  Y.  526;  People  v.  MUler,  24  Mich.  458;  Hunter 
V.  Chandler,  45  Mo.  452;  Throop  on  Pub.  Officers,  §  522; 
Mechem  on  Pub.  Officers,  §  333;  Dorsey  v.  Smith,  28  Cal. 
21;  Pettit  v.  Rousseau,  15  La.  Ann.  239;  Delahanty  v.  War- 
ner et  al.,  75  111.  185. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

The  appellee  presented  a  claim  against  the  estate  of  John 
B.  Kreitz,  deceased,  for  money  had  and  received  by  the  de- 
ceased in  his  lifetime  for  the  use  of  appellee. 

The  venue  was  changed  from  the  County  Court  where  the 
claim  was  filed,  to  the  Circuit  Court.  In  the  latter  court 
the  cause  came  on  to  be  tried,  and  a  jury  being  waived,  the 
issues  were  submitted  to  the  court,  resulting  in  a  finding  for 
the  appellee  .in  the  sum  of  $7,333,  to  be  allowed  as  of  the 
seventh  class.  The  appeal  of  the  administratrix  brings  the 
record  before  this  court. 

The  claim  was  for  the  salary  of  the  office  of  treasurer  of 
Adams  county,  to  which  the  appellee  was  elected  Novem- 
ber 6,  1886. 

John  B.  Kreitz,  the  deceased,  was  a  candidate  for  the 
office,  and  having  received  a  certificate  of  election  from  the 
board  of  canvassers,  took  possession  of  the  office,  and  held 
it  until  his  death,  August  11,  1890. 

The  appellee  contested  the  election  by  proceedings  prop- 
erly instituted  under  the  statute,  and  the  case  was  twice 
tried  in  the  County  Court,  and  was  twice  in  the  Supreme 
Court.  By  the  judgment  of  the  latter  court,  upon  the  final 
hearing  (135  111.  591),  it  was  determined  that  appellee,  the 
contestant,  was  duly  elected  to  the  office.    The  opinion  was 
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filed  after  the  death  of  Ereiu.  but  tLe  judgment  was  len- 
dererl  nunc  pro  t*iu^y  as  of  Jane  11,  !>:• ». 

It  is  argued  on  behalf  of  a{*pellant  that  the  appellee  has 
no  cause  of  action. 

It  is  conceded  that  the  rule  is  otherwise  laid  down  in  Mav- 
field  T.  Moore.  53  IlL  431,  but  the  position  is  taken  that  the 
constitution  of  1S70  has  so  cbangeil  the  mode  of  compensat- 
ing county  ofiioers  as  to  make  the  decision  in  that  case  not 
applicable  here. 

Prior  to  the  adoption  of  the  present  constitution  a  person 
holding  an  office  to  which  fees  were  incident  might  retain 
all  the  receipts  of  the  office  for  his  own  use,  and  in  some 
counties  the  emolunients  thus  became  very  much  larger  than 
was  deemed  best  for  the  public  welfare.  In  order  to  limit 
the  amount  to  be  received  and  retained  by  the  several  county 
officers,  it  was  provided  by  Sec.  10,  Art  10,  of  the  (Constitu- 
tion tliat  the  county  board  should  fix  the  compensation  of 
all  county  officers  with  their  necessary  clerk  hire  and 
other  expenses,  to  be  paid  in  all  cases  where  fees  were  pro- 
vided for,  out  of  the  fees  collected,  with  certain  limitations 
as  to  the  amount  of  compensation  allowable,  the  surplus  of 
collected  fees  to  so  into  the  countv  treasury.  It  was  in 
tended  merely  to  limit  the  amount  of  compensation  an  officer- 
may  receive.  It  is  not  perceived  how  this  limitation  upon 
the  emoluments  of  an  office  should  modify  or  abrogate  the 
rule  of  law  announced  in  Mayfield  v.  Moore,  supra.  The 
office  still  has  its  emoluments,  but  a  limit  has  been  imposed  so 
that  in  no  c^tee  shall  the  officer  receive  in  excess  of  the  amount 
fixed.  It  is  not  alwavs  a  limitation  in  fact.  It  is  never  so 
necessarily,  for  it  may  happen  in  any  case  and  does  happen 
in  some  cases  that  the  fees  collected  are  not  sufficient  to  re- 
alize the  amount  allowed,  but  the  deficit  is  not  made  up. by 
the  county. 

If  one  not  entitled  to  an  office,  obtains  possession  and  enjoys 
its  compensation,  he  has  no  more  reason  for  retaining  what 
he  had  no  right  to  take,  under  the  present  mode  of  fixing  the 
compensation,  than  he  had  before. 

We  do  not  appreciate  the  argument  apparently  so  much 
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railed  upon  by  counsel,  drawn  from  Sec.  12  of  Art.  10,  of  the 
Constitution.  That  section  provided  that  all  laws  fixing  fees 
of  State,  county  and  township  officers  should  terminate  with 
the  terms  of  those  who  might  be  in  office  at  the  first  meet- 
ing of  the  General  Assembly  after  the  adoption  of  the  con- 
stitution, and  that  the  General  Assembly  should  "  by  general 
law,  uniform  in  its  operation,  provide  for  and  regulate  the 
fees  of  said  officers  and  their  successors  so  as  to  reduce  the 
same  to  a  reasonable  compensation  for  services  actually  ren- 
dered," and  it  further  provided  for  the  classification  of  the 
counties  by  population  and  for  the  regulation  of  the  fees 
according  to  class. 

This  section  referred  to  State  and  township  as  well  as 
countyofficersandhadin  view  the  regulation  of  the  fees,  to  the 
end  that  the  fee  to  be  paid  should  boar  a  proper  proportion  to 
the  service  rendered.  It  was  known  that  by  means  of  spe- 
cial acts,  fees  were  not  the  same  in  all  the  counties,  and  that 
by  the  same  means  officers  had  been  authorized  to  charge 
fees  greatly  out  of  proportion  to  the  service  in  many 
instances. 

To  correct  inequality,  and  to  prevent  excessive  charges, 
this  section  was  devised. 

What  light  it  can  possibly  throw  upon  the  question  under 
consideration  we  do  not  perceive. 

It  is  argued  by  counsel  for  appellant  that  appellee  can  not 
recover  because  he  was  never  fully  qualified,  because  he  was 
not  commissioned  by  the  governor,  and  because  he  did  not 
file  bonds  as  collector  for  the  years  1888-9-90. 

In  Farwell  v.  Adams,  112  lU.  57,  a  similar  position  was 
assumed,  but  was  held  untenable.  The  court  said  the  sec- 
tions of  the  statute  there  quoted  requiring  town  officers  to 
take  a  prescribed  oath  within  a  certain  time  after  being 
notified  of  election  were  intended  to  apply  only  to  such  per- 
sons as  were  prima /acie  entitled  to  office,  and  quoted 
approvingly  from  the  opinion  of  the  Supreme  Court  of 
Michigan,  in  Benoit  v.  Miller,  16  Mich.  16,  where  it  was 
said :  "A  certificate  of  election,  "whether  rightfully  or  wrong- 
fully given  by  the  board  of  commissioners,  confers  upon  the 
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persoD  holding  it  the  prima  fade  right  to  the  office  until 
his  right  is  rejected  br  a  Tolontarv  surrender  or  by  a  judi- 
cial determination  against  him.  The  statute  reqoiring  the 
oath  of  office  and  bond  to  be  given  within  a  certain  time 
applies  only  to  persons  declared  elected  and  to  whom  the 
certificate  of  election  has  been  given.^ 

The  court  also  quoted  from  Pearson  t.  Wilson,  57  Miss. 
818 :  ^  Where  an  election  is  contested  the  requirement  to 
qualify  within  a  prescribed  time  does  not  ap^y  until  the 
termination  of  the  contest.*' 

We  must  overrule  this  objection. 

It  is  further  objected  that  because  the  appellee  never 
actually  obtained  possession  of  the  office  he  can  claim 
nothing. 

The  litigation  was  prolonged  until  the  term  expired,  the 
final  opinion  of  the  Supreme  Court  being  filed  in  January, 
1891,  though  the  judgment  was  entered  nunc  pro  tune 
because  of  the  death  of  the  contestee  after  the  cause  was  sub- 
mitted to  the  court. 

According  to  the  argument  thus  made,  if  the  decision  had 
been  actually  rendered  before  the  term  closed  so  that  appel- 
lee might  have  gotten  possession  though  but  for  a  day,  his 
position  in  a  legal  point  of  view  would  have  been  better 
than  it  is,  though  the  difficulty  is  due  to  the  delay  of  the 
Supreme  Court  in  deciding  the  case.  It  is  a  settled  maxim 
that  "  an  act  of  the  court  shall  prejudice  no  man  "  (Broom, 
122)  and  for  this  reason  the  judgment  was  entered  nunc  pro 
tunc,  so  that  it  should  be  valid  notwithstanding  the  death 
of  a  party  while  the  case  was  under  advisement. 

Upon  ^milar  ground  of  reason  and  justice  when  the  final 
judgment  is  delayed  until  the  term  has  expired  the  success- 
ful party  should  not  be  deprived  of  the  fruits  of  his  victory. 

lie  can  not  take  possession  nor  can  he  have  a  commission, 
neither  need  he  perform  the  useless  act  of  a  demand,  or  of 
filing  an  oath  or  a  bond.  Assuming  for  the  sake  of  argu- 
ment that  if  the  term  has  not  fully  run  these  things  are 
necessary,  it  is  clear  that  when  the  term  has  expired  they 
are  not  necessary. 
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In  this  connection  is  the  argument  of  appellant  that  it  is 
a  case  of  damnum  ahique  injuria,  and  an  extended  discus- 
sion of  the  question  as  to  the  right  of  recovery  by  an  officer 
dejure  against  an  officer  de  facto  who  has  enjoyed  the  office. 
The  case  of  Stuhr  v.  Curran,  15  Vroom,  is  cited  and  quoted 
from  at  some  length. 

We  have  examined  the  principal  opinion  in  that  case  as 
well  as  the  dissenting  opinion  of  Ch.  J.  Beasly.  Both 
opinions  are  elaborate,  but  we  need  not  enter  upon  the  field 
of  discussion  thus  occupied.  As  already  observed  the  ques- 
tion is  settled  in  this  State  in  favor  of  the  right  of  recovery 
by  the  case  of  Mayfield  v.  Moore,  supra,  and  we  may  there 
fore  dismiss  the  point  without  further  notice. 

It  is  also  objected  that  the  judgment  is  too  large.  This 
is  based  upon  the  proposition  advanced  by  appellant's  coun- 
sel that  the  salary  of  the  treasurer  was  fixed  by  the  board  at 
$2,000,  for  the  entire  term  and  not  at  $2,000  per  annum. 

It  appears  that  at  the  meeting  of  the  county  board  held 
in  September,  1886,  the  report  of  the  finance  committee  was 
presented  as  follows : 

"  We,  your  committee  on  finance,  to  whom  was  referred 
the  matter  of  fixing  salaries  of  the  several  county  officers  of 
Adams  county  to  be  elected  November,  1886,  whose  salaries 
are  to  be  fixed  by  the  county  board,  would  respectfully  report 
that  we  have  considered  the  same  and  would  recommend 
the  following : 

The  salary  of  the  county  judge  $2,000.  The  salary  of  the 
county  clerk  $3,000  per  annum  and  such  sum  for  clerk  hire 
as  the  business  of  the  office  requires. 

The  salary  of  sheriff  $2,000  and  the  sum  of  $2,000  per  an- 
num for  deputy  hire;  county  treasurer,  salary  of  82,000,  and 
$1,000  for  clerk  hire.  All  of  which  is  respectfully  sub- 
mitted.    Signed,"  etc. 

On  motion  the  report  was  adopted  as  the  order  of  the 
board. 

This  action  of  the  board  was  in  pursuance  of  Sec.  10,  Art. 
10,  of  the  Constitution,  above  referred  to,  which  clearly  con- 
templates an  allowance  per  annum. 

The  report  was  not  carefully  drawn. 
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ft.-jirrrvc/yyi  i:.  u  3  a;  zar*:.!  frrci  li*  seciiezi-ecis  made 
w:\\  Kr>  u, </L  \c,H  'a.^^  of  ^x  •  ♦  r»*r  ar"'«-i  Havirrg" re- 
^'^,".-:d  V.-e  «^»jy  f#^r  ar!i-!:i  ■^z.-l-rr  il^  <*«:-r,  we  think 
Kn-lu.  f:fr\^  \  z^A  i*  Learl  ^>  ar  iIai  '"t  a  =3ce  and  tech- 
n^Al  <>/,•>: r-*?t.- /I.  of  li*:  orl-r  i*?  was  er:u:Ie?l  to  bat  ?2/>*«) 
for  :.'*«  "n ;..  ,fr  tipm:;,  a.-ji  tlit  all  :be  le&iae  receiTed  was  a 
rn^^re  jnatu^tv  to  wL::h  Le  Lad  no  li^t,  which  he  did  not 
iv;c#five  bv  rinzke  of  the  oSce  anl  for  which  he  should  not 
U;  r^jfjire^l  to  render  an  aceoint  to  the  d^Jur^  officer. 

It  ij(  uriTfA  that  the  copv  of  the  records  of  the  Supreme 
Court  hYio'/rln^  the  final  judgment  nunc  pro  tunc  was  im- 
properly admitted!  because  the  different  papers  therein  con- 
tained were  not  properly  identified. 

Thii(  objection  seems  without  force  and  is  not  uiged  with 
much  apjiarent  confidence. 

tU}  aisr>,  of  the  suggestion  made  in  this  connection  that 
ilifi  judgments  of  the  Supreme  Court  were  void,  because 
actually  rendered  after  the  death  of  Kreitz,  which  is  suffi- 
ciently diH|K>sed  of  in  what  we  have  already  said  as  to  the 
maxim  that  the  delay  of  the  court  shall  not  prejudice  the 
Muitor. 

It  is  insiste^l  the  court  erred  in  estimating  the  amount 
due  the  claimant.  There  was  evidence  before  the  court  as 
to  tiio  roiiHonuble  expenses  of  the  office,  and  the  court  found 
that  the  sum  of  $1,000  per  year  allowed  by  the  board  for 
(^b^rk  hire  was  sufficient. 

•  Without  going  into  this  evidence  in  detail,  we  may  say 
wo  are  (lisposod  to  agree  with  the  conclusion  reached  by  the 
donrt.  The  sum  allowed  was  no  doubt  enough  and  all  that 
wim  rcMilly  necessary,  if  the  incumbent  gave  his  personal 
iiti«Mttion  to  tho  duties  of  the  office,  as  would  ordinarily  be 

0,X|HH'lod, 
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The  officer  should  not  turn  over  to  subordinates  all  the 
duties  of  the  office.  The  trust  is  personal  to  himself  and 
he  is  required  to  devote  his  personal  services  to  the  dis- 
charge of  its  functions,  using  only  so  much  assistance  in  the 
matter  of  details  and  the  like  as  may  be  necessary.  It  would 
be  unreasonable  and  unjust  to  permit  one  not  elected  to  an 
office,  but  who  holds  a  certificate  of  election,  and  thereby  has 
possession,  to  show,  when  called  to  account  by  the  dejure 
officer,  that  he  wholly  neglected  to  attend  to  the  duties  of  the 
position  and  that  he  spent  the  entire  salary  in  paying  for  the 
services  of  clerks  and  other  employes,  he  doing  nothing. 

The  lawful  claimant  should  not  thus  be  deprived  of  his 
just  dues  when  the  law  finally  awards  him  the  office  to 
ifvhich  he  was  elected,  and  from  which  he  was  unlawfully 
excluded  by  means  of  a  false  certificate  of  election. 

The  statute  of  limitations,  five  years,  is  invoked  as  a  de- 
fense to  a  part  of  the  claim. 

This  proceeds  upon  the  view  that  four  months  of  the  time 
elapsed  five  years  before  the  claim  was  filed  in  the  County 
Court;  that  during  said  period  of  four  months  the  deceased 
had  earned  a  part  of  his  salary  and  had  actually  received  it, 
because  he  had  collected  public  funds  from  which  he  might 
lawfully  retain  and  approi)riate  such  accrued  salary.  We 
think  it  is  unnecessary  to  determine  whether  there  is  evi- 
dence upon  which  to  predicate  such  an  hypothesis. 

It  is  a  general  rule  that  the  time  limited  by  the  acts  of 
limitation  is  to  be  computed  from  the  time  when  the  right 
of  entry  accrued  or  when  the  creditor  is  authorized  first  to 
commence  a  suit.  Angell  on  Lim.  31;  Wait's  Actions  and 
Defenses,  Vol.  7,  231.  In  the  present  case  the  statute  did 
not  begin  to  run  until  the  appellee  was  in  position  to  main- 
tain his  action  for  the  present  demand. 

Had  he  brought  a  suit  before  the  office  was  adjudged  to  | 

him,  he  must  have  failed.  The  certificate  of  election  gave 
Kreitz  i\iQp7*ima  facte  right  to  hold  the  office,  a  right  which 
could  not  be  questioned  in  a  collateral  proceeding  and  of 
which  he  could  be  deprived  only  by  means  of  a  direct  pro- 
ceeding to  recover  the  office  itself.  \ 

i 
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As  to  the  action  of  the  court  in  holding  and  refusing  pro|v 
ositions  of  law  the  appellant  presents  a  number  of  objec- 
tions. At  the  instance  of  appellee  the  court  held  proposi- 
tions No.  1,  2,  3,  6  and  7. 

In  all  of  these  questions  of  fact  are  involved,  and  for  that 
reason  the  court  might  well  have  declined  to  treat  them  as 
propositions  of  law.  So  far  as  the  facts  therein  stated  are 
concerned  we  are  inclined  to  agree  with  the  conclusion 
reached,  as  will  appear  from  a  reading  of  the  propositions 
in  the  light  of  what  we  have  already  said.  Assuming  the 
court  correctly  found  the  facts,  we  see  no  error  in  its  appli- 
cation of  the  law  thereto.  We  think  the  appellant  has  no 
cause  of  complaint  in  this  respect.  The  court  refused  to 
hold  sundry  propositions  presented  by  appellant.  Of  these, 
eight  were  in  some  form  oir  other  based  upon  the  view  that 
the  appellee  could  not  recover  without  having  qualified  or 
been  commissioned,  or  without  having  obtained  actual  pos- 
session of  the  office.  We  have  already  considered  the  ques- 
tions thus  raised  and  do  not  care  to  repeat  what  has  been 
said  in  that  regard. 

The  ninth  refused  proposition  presented  the  point  that 
the  claimant  could  not  recover  any  salary  not  received  by 
the  said  Kreitz  in  his  lifetime  but  which  the  evidence  might 
show  was  received  by  the  administratrix. 

This  relates  to  the  money  retained  by  the  administratrix 
(out  of  the  public  funds  in  the  hands  of  deceased)  in  her 
settlement  with  the  county  board,  for  and  on  account  of  the 
salary  accrued  for  the  current  year  up  to  the  time  of  his 
death.  It  can  not  be  said  that  the  administratrix  received 
this  money  in  the  sense  of  collecting  it.  The  deceased  had 
received  it  himself,  and  all  the  administratrix  did,  was  to 
account  for  so  much  as  the  deceased  was  not  entitled  to 
retain  and  was  bound  to  pay  over.  This  was  the  substance 
and  effect  of  the  matter  to  which  the  proposition  referred, 
and  we  see  no  error  in  the  a<jtion  of  the  court  herein.  The 
eleventh  proposition  refused  was  that  the  claimant  was  not 
entitled  to  recover  interest  on  the  claim  or  any  part  thereof. 
Whether  this  was  true  depended  upon  the  facts.    The  prop- 
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osition  was  faulty  in  assuming  that  the  case  was  by  the 
proof  not  within  the  law  allowing  interest — ^but  regardless 
of  this  feature  of  the  proposition  and  conceding  that  the 
undisputed  facts  were  as  assumed — no  harm  was  done  by 
the  refusal,  because  it  is  apparent  the  court  did  not  allow 
interest  in  computing  the  amount  due  upon  the  claim. 

The  allowance  was  evidently  for  the  salary  at  $2,000  per 
year  for  three  years  and  eight  months,  the  court  having 
determined  (as  stated  in  the  proposition  numbered  six,  held 
at  the  instance  of  appellee)  that  $1,000  per  year  granted  by 
the  county  board  for  clerk  hire,  was  sufficient  to  cover  all 
necessary  expenses  of  the  office.  The  two  remaining  propo- 
sitions marked  refused,  asserted  the  bar  of  the  statute  of 
limitations  as  to  the  salary  accruing  more  than  five  years 
before  the  claim  was  filed. 

We  desire  to  add  nothing  to  what  has  already  been  said 
on  this  point. 

No  other  objections  of  importance  are  discussed  in  the 
brief  of  appellant. 

The  whole  case  considered,  we  are  of  opinion  that  the 
judgment  of  the  Circuit  Court  was  responsive  to  the  merits 
and  that  no  substantial  error  has  intervened,  wherefore  the 
judgment  should  be  affirmed. 


The  City  of  Springfield  y.  Dora  Bosenmeyer. 

« 

1.  VARlASiCB-^Pleadings  and  Proof,— V^ere  a  declaration  alleged 
that  the  city  permitted  a  walk  to  be  in  an  unsafe  condition,  and  divers 
of  the  planks  and  other  materials  wherewith  it  was  laid,  to  be  and  remain 
broken  and  unfastened,  and  the  proof  was  that  the  planks  which  were 
laid  for  the  purpose  of  a  crossing  over  or  across  a  brick  sidewalk  had 
warped  or  cupped,  and  the  brick  had  settled  so  that  the  plank  was  from 
two  to  six  inches  higher  than  the  brick  walk,  it  was  held  that  the  vari- 
ance was  immaterial. 

2.  Practice — Variance,— In  making  a  motion  to  take  a  case  from  a 
jury,  if  a  party  relies  upon  a  variance  between  the  pleadings  and  the 
proofs,  he  should  specifically  point  it  out.  The  question  of  a  variance 
between  the  pleadings  and  the  proofs  can  not  be  raised  for  the  first  time 
in  the  Appellate  Ck>urt. 
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9.  SmauaESicm^KMoviedge  of  DefeeU  in  SidamlkM. — ^The  mere  tact 
that  a  person  knows  of  a  defect  in  a  sidewalk,  thoogfa  he  maj  not  hare 
it  in  his  mind  at  the  time  of  an  accident,  is  not  oonclosive  against  him. 
It  can  not  be  expected  that  an  ordinaiy  penon  will  oontinu^lly  have 
such  a  fact  in  mind  and  be  oontinnall  j  on  the  alette 

JleBoniBdsm.'-Acdoii  for  personal  mjnriea.  Appeal  from  the  GSr- 
cnit  Court  of  Sangamon  County;  the  Hon.  Jaxbb  A.  Cbkiohton.  J^adge, 
presiding.  Heard  in  this  conit  at  the  May  term,  1898,  and  affirmed. 
Opiniofn  filed  October  28, 1893. 

The  opinion  states  the  case. 

Da.vi8  McKbown,  city  attorney,  for  appellants;  Conk- 
Lixa  &  Groct,  of  connseL 

John  C.  Ssioo,  attorney  for  appellee. 

Mr.  Justice  Wall  delitered  the  ophtion'  op  the  Conrr. 

The  appellee  brought  an  action  on  the  case  against  the 
appellant  to  recover  damages  for  personal  injuries  sustained 
by  reason  of  the  alleged  defective  condition  of  a  certain 
sidewalk  within  the  corporate  limits  of  the  city.  The  plea 
of  not  guilty  was  interpo$ed,  and  the  issue  was  submitted 
to  a  jury. 

When  the  plaintiff  rested  her  case  the  defendant  "  moved 
the  court  to  exclude  the  testimony  from  the  jury  and  instruct 
them  to  find  a  verdict  for  the  defendant." 

The  motion  was  overruled  and  defendant  excepted.  The 
defendant  offered  no  testimony  and  the  court  proceeded  to 
instruct  the  jury  on  behalf  of  the  plaintiff  and  on  behalf  of 
the  defendant  as  requested  by  the  parties  respectively. 

The  jury  found  for  plaintiff  and  assessed  her  damages  at 
8375. 

A  motion  for  new  trial  was  overruled  and  judgment  fol- 
lowed, from  which  the  present  appeal  is  prosecuted. 

It  is  argued  first  that  there  is  a  fatal  variance  between  the 
allegations  and  the  proofs.  The  declaration  alleged  that  the 
city  permitted  the  walk  to* "be  in  an  unsafe  condition  and 
divers  of  the  planks  and  other  materials  wherewith  the  side- 
walk was  laid,  to  be  and  remain  broken  and  unfastened," 
whereas  the  proof  was  that  the  planks  which  were  laid  for 
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the  purpose  of  a  crossing  over  or  across  a  brick  sidewalk 
had  warped  or  cupped,  and  the  brick  had  settled  so  that  the 
plank  was  higher  than  the  brick  walk,  the  elevation  being 
variously  estimated  at  from  two  to  six  inches.  The  point 
is  that  l^e  walk  was  not  broken  and  unfastened  as  alleged. 
The  objection  thus  urged  is  exceedingly  technical,  and  we 
are  not  inclined  to  agree  with  the  city  that  there  was  really 
a  variance,  but  whether  so  or  not,  the  point  can  not  be  made 
for  the  first  time  in  this  court.  I.  &  St.  L.  R.  R.  Co.  v. 
Estes,  96  111.  470. 

The  motion  to  take  lihe  case  from  the  jury  did  not  sug- 
gest a  variance.  If  it  was  the  purpose  of  the  defendant  to 
rely  upon  that  objection,  it  should  have  been  specifically 
pointed  out  so  that  the  declaration  might  have  been  amended 
if  necessary. 

It  is  assigned  as  error  and  so  argued  in  the  brief  that  the 
third  instruction  given  for  plaintiff  assumed  that  the  walk 
was  "  out  of  repair  and  dangerous,"  and  that  there  was  no 
evidence  upon  which  to  submit  the  hypothesis  that  the 
plaintiff  exercised  such  care  as  a  prudent  person  with  her 
knowledge  of  the  condition  of  the  walk  would  ordiiiarily 
have  exercised. 

The  instruction  does  not  assume  that  the  walk  was  out  of 
repair  and  dangerous,  but  puts  it  hypothetically. 

Whether  there  was  such  evidence  as  to  justify  the  court 
in  submitting  the  hypothesis  of  the  exercise  of  ordinary  care 
by  the  plaintiff,  involves  the  point  mainly  argued,  that  the 
court  erred  in  not  taking  the  case  from  the  jury.  This  is 
indeed  the  real  question  of  importance  in  the  case. 

The  plaintiff  admitted  that  she  had  frequently  noticed  the 
defect  and  knew  where  it  was,  but  at  the  time  she  was  hurt 
she  was  not  thinking  about  it  and  did  not  see  it.  It  was 
after  nightfall  and  she  was  in  company  with  her  daughter. 
She  says  she  was  looking  straight  in  front  of  her.  "  We  had 
our  eyes  down  looking  where  we  were  going."  The  daugh- 
ter says :  "  We  were  walking  the  way  we  always  do,  the 
usual  way;  well,  I  suppose  we  were  looking  where  we  were 
walking,  I  can't  say  that  particularly.  I  always  look  before 
to  see  where  I  am  walking." 
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\',x  r  'u:fz^  \'j\  -B-M  r.-<  il-e^  -'  ->-r  <it  ii^sbe should 
r>-r*r  '^^.i  ior,-*--.'^!  A-  i::-r  :>:-zi5r:Az>:»*  ir  p?^»:»f  were 
t//  '^  'Jj:.^.  :-rr*:r;  -n  c>>r.i^<tc':: , -  ttiiL  ier  i  :^.'.sv><i  opon  this 
\tff\tX.  a.vi  ir*:  t:,.r.k  :^  wa^a  -^-tst.-.':;  fAirlr  to  he  sabmitted 
t//  tj*i!j  '»Tr,  w.«rtr:.*rr  sLe  eier»:-.ieii  li-it  ilrr^n^ee  of  came — wdi- 
f^rv  ^:5jf*;— T^'h^h  U-e  iatt  re»,'iires,  an-I  if  so,  ihe  court 
f/f'yf/'ff;;/  r*i!'.^A  the  in^tractions  to  fisJ  for  defendant  and 
\frh\tt^,r\y  TftUi¥A  to  grant  a  new  triaL 

1  n<rr<;  %'a%  no  fjftrkoUB  question  as  to  the  existence  of  the 
/J/ffi'/rt  if  ft  htuth  len^h  of  time  as  to  chaise  the  city  with 
noti^j^?,  nor  tliat  it  was  the  direct  cause  of  the  plaintifTs 
irijfjrv,  nor  that  the  damages  are  excessive.  The  sole  ques- 
tion wsm  whettier  tbe  plaintiff  exercised  ordinary  care. 

Wti  (Up  not  feel  warranted  in  reversing  the  judgment  on 
tlittt  |K;int.    Affinned 


TiifRD  District— May  Term,  1893.         305 

Kent  V.  McCann. 


Thomas  Eent^  Administrator  of  Patrick  McCann^ 

Deceased^  y.  Delia  McCann. 

1.  Divorce — A  Vinculo  Matrimonii^ Dower. — The  divorce,  a  vinculo 
matrimonii,  is  the  only  one  authorized  by  the  statute  of  Illinois.  Such 
a  divorce  terminated  at  the  common  law  the  right  of  the  wife  to  dower, 
because  it  was  essential  to  dower  that  the  marriage  should  subsist  at  the 
death  of  the  husband. 

2.  DowBR — Rights  of  a  Divorced  Wife, — ^The  rule  of  the  common 
law  has  been  modified  in  our  State  by  the  enactment  of  Sec.  14,  Chap. 
41,  R.  S.,  entitled  "Dower,*^  providing  that  if  any  husband  or  wife  is 
divorced  for  the  fault  or  misconduct  of  the  other,  except  where  the  mar- 
riage is  void  from  the  beginning,  he  or  she  shall  not  thereby  lose  dower; 
but  if  such  divoroe  shall  be  for  his  or  her  fault  or  misconduct,  such 
dower  or  joinder,  and  any  estate  granted  by  the  laws  of  this  State  in  the 
real  or  personal  estate  of  the  other,  shall  be  forfeited.  The  effect  of  this 
enactment  is  to  preserve  to  the  wife  her  right  to  dower  in  lands  then 
owned  by  the  husband  in  case  she  isgranted  a  divorce  for  the  fault  of 
the  husband. 

3.  Divorce — Effect  of  Upon  the  Parties. — After  a  decree  of  divorce, 
the  husband  has  no  wife,  and  the  wife  has  bo  husband,  nor  can  the  sur- 
vivor be  regarded  as  the  widow  or  widower  of  the  other. 

4.  jytvoBJCR— 'Statute  Preserves  the  Wife^s  Right  in  the  Realty  Only, 
— ^Dower  does  not  attach  to  personal  property;  it  is  confined  in  its  opera- 
tion to  real  estate  or  that  which  savors  of  realty.  This  being  true,  the 
effect  of  the  statute  of  divorce  is  only  to  preserve  to  the  wife,  in  case  of 
divorce  for  the  fault  of  the  husband,  an  interest  in  real  estate  which, 
but  for  the  statute,  would  have  been  destroyed  by  the  divorce. 

5.  Husband  and  Wife— Rights  of  a  Divorced  Wife  in  Personal 
Property. — ^A  divorced  wife  does  not  become  the  widow  upon  the  death 
of  her  divorced  husband,  and  therefore  does  not  become  entitled  to  the 
rights  which  the  statutes  give  to  a  widow.  After  the  divorce,  she  has 
no  interest  in  his  personal  property  as  his  wife,  because  she  is  not  his 
wife.  To  all  legal  intents  as  to  such  property  they  are  as  strangers.  Each 
one  is  free  to  lawfully  contract  new  marriage  relations  and  become 
husband  or  wife  to  other  parties.  The  statute  preserves  to  the  divorced 
wife  her  dower  in  such  lands  as  her  husband  was  seized  of  during  covert- 
ure; but  aside  from  this,  all  other  interest  in  his  property  terminates 
with  and  is  destroyed  by  the  divorce,  together  with  the  relation  of  hus- 
band and  wife. 

Memorandum. — Bill  by  divorced  wife  for  dower  in  her  divorced  hus- 
band's estate.  Appeal  from  the  Circuit  Ck)urt  of  Champaign  County; 
the  Hon.   Francis   M.    Wrioht,  Judge,   presiding.    Heard    in   this 
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ia  McCacTL  th«  arpeH^e.  ^nd  nurick  McCann,  inter- 
■airied  Febraajy  15.  l^TL 

TLer  vere  dirorred  bv  m  derree  of  the  Cimnt  Couit  of 
Qiampetign  Coontr.  LI:ii.xs^  Ibrcfa  15, 1^^2.  oa  the  petitibii 
of  the  wife,  for  thefaalt  and  wrocg  of  the  hodHUid.  the  spe- 
cific groond  beino:  that  he  had  been  £riiItT  of  acts  of  extreme 
and  repeated  craeity  to  the  wife.  Neither  of  the  parties 
afterward  remarried.  Patrick  McCann  died  XoTcmber  16, 
l%9iX  testate.  His  will  disposed  of  his  prc^rty,  real  and 
personal,  without  reference  to  the  appellee.  The  appellant, 
Thomas  Kent,  was  appointed  administrator  with  die  will 
annexed,  of  the  estate.  This  was  a  bill  in  chaneerv  filed  bv 
Delia  McCann  against  the  heirs,  devisees  and  legatees  of  the 
testator  and  also  against  the  appellant  as  administrator. 

The  prayer  of  the  bill  is  that  dower  be  assigned  the 
appellee  in  the  lands  of  which  the  deceased  died  seized,  and 
for  a  decree  awarding  her  one-third  of  the  personal  estate 
after  the  payment  of  debts  and  costs  of  administration.  Tlie 
Circuit  Court  awarded  the  relief  prayed  for  and  by  this  appeal 
the  administrator  questions  the  correctness  of  so  mnch  of 
the  decree  as  directs  the  payment  to  the  appellee  of  <Hie- 
third  of  the  personalty. 

The  decree  of  divorce  was  a  vinculo  mairhnorUL  No 
other  divorce  is  authorized  by  our  statute.  Clark  v.  Lott, 
11  111.  105.  At  the  common  law  a  decree  a  vinculo  matri- 
monii absolutely  dissolved  all  marriage  ties  and  destroyed 
the  relation  of  husband  and  wife.  (5th  Amer.  &  Eng.  Ency^ 
of  I^w,  page  839.) 

Such  a  divorce  terminated  at  the  common  law  the  right 
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of  the  wife  to  dower,  because  it  was  essential  to  dower  that 
the  marriage  should  subsist  at  the  death  of  the  husband. 
Scribner  on  Dower,  Vol.  2,  Chap.  19,  Sees.  1, 2  and  13;  Cord, 
Eights  of  Married  Women,  Yol.  1,  Sec.  488  h. 

This  rule  of  the  common  law  has,  however,  been  modified 
in  our  State  by  the  enactment  of  Sec.  14,  Chap.  41,  E.  S., 
entitled  Dower,  which  is  as  follows : 

"  If  any  husband  or  wife  is  divorced  for  the  fault  or  mis- 
conduct of  the  other,  except  where  the  marriage  was  void 
from  the  beginning,  he  or  she  shall  not  thereby  lose  dower, 
nor  the  benefit  of  any  jointure;  but  if  such  divorce  shall  be 
for  his  or  her  fault  or  misconduct,  such  dower  or  jointure, 
and  any  estate  granted  by  the  laws  of  this  State  in  the  real 
and  personal  estate  of  the  other,  shall  be  forfeited."  The 
effect  of  this  enactm'ent  is  to  preserve  to  the  wife  her  right 
to  dower  in  case  she  is  granted  a  divorce  from  the  husband 
for  his  fault. 

The  appellee  was  divorced  for  the  fault  of  her  husband 
and  is  entitled  to  the  benefit  of  the  change  effected  by  the 
statute,  which  is  that  she  did  not  by  the  divorce  lose  her 
right  to  dower. 

"  The  case  "  counsel  for  appellee  aptly  say,  "  presents  the 
simple  question,  what  is  dower  i " 

Their  ajiswer  to  this  question,  to  quote  again  from  their 
brief,  is : 

"  We  claim  that  dower  in  this  State  is  finally  and  conclu- 
sively settled  by  our  Supreme  Court,  to  mean  the  use  of  one- 
third  of  the  real  estate  of  her  deceased  husband  during  life, 
and  one-third  of  his  personal  property,  absolutely,  after 
payments  of  debts.  And  that  this  all  goes  to  her  under 
and  by  virtue  of  her  right  of  dower  in  her  husband's  estate. 

*^  And  we  also  claim  that,  she  having  obtained  a  divorce 
from  him  for  his  fault,  her  rights  remain  just  the  same 
in  his  estate  as  if  they  lived  together  as  husband  and  wife 
up  to  the  day  of  his  death." 

We  have  never  understood  that  dower  attached  to  per- 
sonal property,  but  that  it  was  confined  in  its  operation  to  real 
estate  or  that  which  savors  of  realty* 
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As  to  this  all  aathorities  are,  we  think,  ooncnrrenL  Scrilv 
ner  on  Dower,  Chap.  10,  Sees.  1, 2  and  3:  5th  Amer.  &  Eng. 
Ency.  of  Law.  pp.  S>4— SS5-S9C>and  S91;  Darenport  v.  Fam- 
ham,  1  Scam.  314;  Cameron  on  Law  of  Dower,  67;  1  Wash- 
bame  on  Real  Estate,  149. 

This  being  tnie,  the  only  effect  of  the  statute  in  question 
was  to  preserve  to  the  wife,  in  case  of  divorce  for  the  fault 
of  the  husband,  an  interest  in  real  estate  which  but  for  the 
statute  would  have  been  destroved  bv  the  divorce. 

Counsel  for  appellee,  however,  insist  that  the  law  in  Illi- 
nois is  that  ^^  whatever  a  surviving  wife  takes  of  the  estate 
of  the  husband,  she  takes  as  dower,  and  not  as  heir  or  next 
of  kin.*' 

It  is  not  necessary  that  we  discuss  that  proposition  for 
the  reason  that  the  appellee  was  not  the  surviving  wife  of 
Patrick  McCann,  the  deceased.  After  the  decree  of  divorce 
Patrick  McCann  had  no  wife,  and  the  appellee  had  no  hus- 
band, nor  could  the  survivor  be  regarded  as  the  widow  or 
widower  of  the  other.  Jordan  v.  Clark,  81  IIL  465;  Bishop 
on  Marriage  and  Divorce,  Vol.  2,  Sec.  162S  and  1629;  5 
Amer.  and  Eng.  Ency.  of  Law,  839,  and  cases  cited,  note  1, 
page  840.  She  never  became  his  widow,  and  therefore  did 
not  become  entitled  to  rights  which  the  statutes  give  to  a 
widow.  Bishop  on  Marriage  and  Divorce,  sujpra^  and  many 
cited  in  note  1  to  Sec.  162S. 

After  the  divorce  she  had  no  interest  in  his  personal  prop- 
erty as  his  wife,  because  she  was  not  his  wife,  but  they  to 
all  legal  intents,  as  to  such  property,  were  as  strangers;  each 
being  free  to  lawfully  contract  new  marriage  relations  and 
become  husband  or  wife  to  other  parties.  The  statute  pre- 
served to  her  dower  in  such  lands  as  he  was  seized  of  dur- 
ing coverture  with  her,  but  aside  from  this  all  other 
interest  in  his  property  terminated  with  and  was  destroyed 
by  the  divorce,  together  with  the  relation  of  husband  and 
wife. 

Counsel  direct  our  attention  to  the  case  of  In  re  Taylor's 
"Will,  55  III.  252,  which  they  insist  holds  that  all  interest 
taken  by  a  wife  in  the  husband's  estate,  whether  in  the 
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realty  or  personalty,  is  called  dower  and  taken  as  dower. 
It  ought  to  be  sufficient  to  say  that  we  are  not  considering 
in  this  case  what  interest  is  allowed  to  a  wife  out  of  her 
husband's  estate.  The  deceased,  Patrick  McCann,  left  no 
wife.  The  appellee  had  no  husband,  and  therefore  no  in- 
terest in  the  (estate  of  a  husband.  The  opening  sentence  of 
the  opinion  of  the  Supreme  Court  in  the  Taylor  will  case, 
8uj>ra^  is  as  follows : 

"  The  only  question  presented  on  this  record  is,  under  the 
will  of  William  Taylor,  deceased,  is  his  widow  entitled  to 
one-third  of  the  personal  estate  after  the  payment  of  debts 
and  costs  of  administration."  Manifestly  the  widow  was  so 
entitled.  The  court  so  held,  but  they  did  not  hold  that  she 
took  it  as  dower,  but  by  virtue  of  the  statutes  of  our  State 
enacted  for  the  purpose  of  providing,  to  quote  the  language 
of  the  opinion,  "  some  support  for  a  wife  in  the  event  of  her 
surviving  her  husband,"  of  which  the  court  held  the  hus- 
band could  not  deprive  the  wife  by  other  provisions  made 
for  her  in  a  will  unless  the  wife  be  willing  to  accept  such 
provisions.  That  the  court  recognize  a  distinction  between 
the  right  of  the  wife  thus  secured  to  her  by  the  statutes 
and  the  interest  she  took  by  way  of  dower  could  not  be 
made  more  apparent  by  a  labored  examination  and  discus- 
sion of  the  opinion  than  it  is  by  the  following  extract  from 
it,  viz.: 

**  It  can  not  be  maintained,  in  view  of  the  statutes,  that  a 
person,  by  making  a  will  in  which  there  shall  be  no  provision 
for  his  wife,  can  thereby  deprive  her  of  dower  in  his  land; 
that  will  not  be  pretended.  Her  share  in  the  personalty 
rests  on  as  solid  a  basis  as  the  dower,  and  if  he  can  not 
deprive  her  of  one  by  the  mere  act  of  making  a  will,  neither 
can  he  deprive  her  of  the  othev^^ 

We  are  clearly  of  the  opinion  that  with  the  dissolution  of 
the  marriage  tie  appellee  lost  all  interest  in  the  property 
then  owned  by  him  w^ho  had  been  her  husband,  and  in  all 
property  he  might  thereafter  acquire,  except  that  by  force 
of  the  statute  she  retained  a  dower  interest  in  such  lands  as 
belonged  to  him  during  the  existence  of  the  marriage. 
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Xot  being  the  widow  of  the  deceased  she  was  not  entitled 
to  a  decree  against  the  appellant,  Kent,  as  his  administrator, 
for  the  share  in  the  personal  estate  of  the  deceased,  which 
the  biw  vested  only  in  his  widow. 

The  decree  mnst  be,  and  as  to  the  appellant,  Kent,  ad- 
ministrator, is,  reversed. 


Yinton  E.  Howell  v.  D.  B.  Fisk  &  Co. 

1.  SALXS^Of  ChatteU—When  Fraudulent— DeKvery.—Aaali^ of  chat- 
tels is,  as  to  a  creditor  of  the  vendor,  fraudulent  in  law,  unless  the 
property  sold  is  actually  delivered  to  the  purchaser,  when  it  is  of  such  a 
nature  and  character  that  an  actual  delivery  and  change  of  possessioii 
can  be  made. 

2.  Saljss— Change  of  Poiisession^— Instruction, — ^It  is  error  to  instruct 
a  jury  that  a  sale  of  personal  property,  otherwise  valid,  is  not  fraudulent 
as  to  existing  creditors,  though  there  is  no  change  of  possession  and  the 
property  remains  in  the  custody  of  the  vendor,  if  the  creditor  has  notice 
of  the  sale  before  a  levy  is  made. 

8.  Sales — No  Difference  Between  Fraud  in  Fact  and  IVaud  in  Law, 
— ^There  is  no  difference  in  effect  between  a  sale  made  with  actual  intent 
to  defraud  creditors,  and  one  fraudulent  by  operation  of  law;  notice  of 
either  is  only  notice  of  an  illegal  transaction  not  binding  up(»n  a  creditor. 

4.  Sales — Purcfiase  After  Notice  and  Antecedent  Creditors. — If  one 
purchases  after  notice,  he  is  but  a  mere  volunteer,  but  an  antecedent 
creditor  is  in  an  entirely  different  situation. 

Memorandnm.— Replevin.  Appeal  from  the  Circuit  Court  of  Mc- 
Lean County;  the  Hon.  Thomas  F.  Tipton,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1893.  Reversed  and  remanded.  Opinion 
filed  October  28,  1893. 

The  opinion  states  the  case. 

Appellant's  Brief,  Kerrick,  Lucas  &  Spencer,  Attorneys. 

A  conveyance  of  goods  and  chattels,  where  the  possession 
is  permitted  to  remain  with  the  vendor,  is  fraudulent  j?tfr  se 
and  void  as  to  creditors  and  honajids  purchasers.  Thornton 
V.  Davenport,  1  Scam.  296;  Thompson  v.  Teck,  21  111.  73; 
Corgan  v.  Frew,  89  III.  38;  Frank  v.  Miner,  50  111.  477;  Broad- 


Third  District— May  Term,  1893.         311 

^■^^—  .1.-1  11 

Howell  V.  D.  B.  Fisk  &  Co. 

well  V.  Howard,  77  111.  307;  Johnson  v.  HoUoway,  82  111. 
836;  Ticknor  v.  McClellan,  84  111,  474;  Allan  v.  Carr,  85 
IlL  389;  Eozier  v.  Williams,  92  111.  188;  Huschle  v.  Morris, 
131  111.  593;  Lowe  v.  Kean  et  al.,  29  N.  E.  R.  1036;  Pickard 
V.  Hopkins,  17  App.  Ct.  570;  Wood  v.  Loomis,  21  App.  Ct. 
606;  Lowe  v.  Matson,  35  App.  Ct.  602. 

In  such  case  such  sale  is  fraudulent  as  to  an  attachiog 
creditor,  although  the  creditor  had  notice  of  the  secret  sale. 
Lowe  V.  Matson,  35  App.  Ct.  602;  Lowe  v.  Kean  et  al.,  29  N. 
E.  B.  1036. 

Chattel  mortgage  is  void  as  to  third  parties,  although  such 
third  parties  have  actual  notice  of  the  mortgage,  and  there 
is  no  want  of  good  faith  on  the  part  of  a  creditor  in  levying 
upon  his  debtor's  property  included  in'  such  chattel  mort- 
gage. McDowell  V.  Stewart,  83  IlL  540;  Eoid  v.  Eames,  19 
IlL  594. 

Possession  of  personal  property  is  one  of  the  strongest 
indications  of  ownership,  and  in  order  to  make  an  assign- 
ment or  transfer  of  such  property  effectual  as  against  cred- 
itors, there  must  be  an  obvious  change  of  possession;  one 
that  is  observable,  or,  as  it  is  sometimes  expressed,  visible; 
such  that  the  appearance  would  indicate  to  an  observer  that 
there  had  been  a  change.  Unless  such  visible  change  of  pos- 
session accompanies  the  transfer  or  sale,  the  same  is  void 
per  se  as  to  creditors.  Thompson  v.  Yeck,  21  IlL  73;  Tick- 
nor V.  McClelland,  84  IlL  474;  Wood  v.  Loomis,  21  App.  Ct. 
606;  Gillett  v.  Stoddard,  30  App.  Ct.  234. 

The  rule  is  general  in  other  States,  that  where  there  is  no 
actual  delivery,  the  sale  is  fraudulent  per  «6  as  to  creditors 
of  the  vendor.  .Merrill  v.  Hurlburt,  63  Cal.  494;  Edward  v. 
Sonoma  Bank,  59  Cal.  148;  Taylor  v.  Richardson,  4  Houst. 
(DeL)  300;  Myer  v.  Evans,  66  la.  179;  Foster  v.  Grigsby,  1 
Bush  86;  Heilburn  v.  Brown,  17  B.  Monroe  779;  Stewart  v. 
Nelson,  79  Mo.  522;  Ogerry  v.  Lowery,  5  Mont.  427;  Wilson 
V.  Hill,  17  Nev.  401;  Chuma  v.  Wood,  6  N.  J.  Law  155; 
Weeks  v.  Preston,  53  Vt.  57;  ^ason  v.  Bond,  9  Leigh.  181; 
Bump  on  Fraudulent  Conveyances,  page  132,  133-149. 
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Appellee's  Bjbikf,  Ewino  &  Wight,  Attoeneys. 

Where  an  attaching  or  judgment  creditor  has  notice  of  a 
sale  {bona  fide  and  for  a  valuable  consideration)  it  is  not 
fraudulent  ^^r  se  that  the  property  remain  in  the  custody  of 
the  vendor.  Hanford  v.  Obrecht,  49  111.  146;  Lowe  v.  Kean, 
29  N.  E.  Rep.  1036;  Powers  v.  Green,  14  111.  386;  Parsons  v. 
Hatch  et  al.,  63  N.  H.  343;  Zeigler  &  Co.  et  al.,  v.  Hand- 
rick,  106  Penn.  Rep.  87;  Pope  v.  Cheney,  68  la.  663. 

Mb.  Pbesidino  Justice  Bogos  delivered  the  opinion  op 
THE  Coubt. 

This  was  replevin  brought  by  the  appellees  to  recover  a 
stock  of  millinery  goods  which  the  appellant,  as  sheriff  of 
McLean  county,  by  virtue  of  an  attachment  writ  in  favor  of 
Edson  Keith  &  Co.,  had  levied  upon  and  taken  into  his  pos- 
session as  the  property  of  Mrs.  Minnie  H.  Durham,  the 
defendant  in  the  attachment  writ.  The  goods  in  ques- 
tion originally  belonged  to  Mrs.  Durham  and  composed  the 
stock  in  trade  of  a  millinery  establishment  called  the  "Bee 
Hive"  conducted  by  her  in  the  city  of  Bloomington,  111. 
The  attachment  writ  was  levied  on  the  10th  day  of  Novem- 
ber, 1892.  The  appellees  claim  that  they,  in  good  faith,  and 
for  a  valuable  consideration,  on  the  evening  of  the  7th  day 
of  November,  1892,  purchased  the  stock  of  goods  of  Mrs. 
Durham;  that  possession  of  the  same  was  delivered  to 
them  on  the  morning  of  the  8th  of  November,  1892;  that 
the  sale  was  then  complete;  that  at  the  time  of  the  levy 
of  the  attachment  writ  they  were  the  owners  of  the  prop- 
erty in  dispute  and  had  open  and  notorious  possession  there- 
of. The  appellant,  who  is,  as  sheriff,  the  representative  of 
Edson  Keith  &  Co.,  attaching  creditors,  upon  their  behalf 
denied  that  Mrs.  Durham  had  sold  the  goods  to  the  appellees, 
and  insisted  that  the  transaction  between  them,  claimed  to 
be  a  sale,  was  fraudulent  in  law  because  it  was  not,  as  appel- 
ants  claimed,  accompanied  by  delivery  or  change  of  posses- 
sion, and  fraudulent  in  fact,  ^&  being  not  a  real,  but  a  color- 
able transaction.  As  this  case  must  again  be  submitted  to 
a  jury,  we,  for  obvious  reasons,  decline  to  discuss  the  evi- 


THinD  District— May  Term,  1893.        313 

Howell  ▼.  D.  B.  Fisk  &  Co. 

dence  relied  upon  to  avoid  the  alleged  sale  as  being  in  fact 
fraudulent.  The  appellees  contend  that  if  the  sale  was 
otherwise  valid,  it  is  not  to  be  deemed  fraudulent  in  law, 
even  if  possession  did  remain  with  the  vendor.  This  court 
is  committed  to  the  doctrine  that  a  sale  of  chattels  is,  as  to 
a  creditor  of  the  vendor,  fraudulent  in  law,  unless  the  prop- 
erty sold  is  actually  delivered  to  the  purchaser,  when  it  is 
of  such  a  nature  and  character  that  an  actual  delivery 
and  change  of  possession  can  be  made.  Hewitt  v.  Gris- 
wold,  43  App.  43.  Such  is  the  Illinois  rule,  and  the  Illinois 
authorities  supporting  this  view  will  be  found  collected 
and  cited  in  note  9,  page  882,  VoL  8,  Amer.  and  Eng. 
Ency.  of  Law. 

Counsel  for  appellees  call  our  attention  to  Hanford  v. 
Obrecht,  49  111.  16,  Lowe  v.  Keen,  29  N.  E.  Eept.  (lU.  Su- 
preme  Court)  page  1036,  and  Powers  v.  Green,  14  IlL  386, 
which  in  their  opinion  announces  the  doctrine  that  a  sale,  if 
otherwise  valid,  is  not  to  be  deemed  fraudulent  merely 
because  there  is  no  change  in  the  possession  of  the  property 
sold.  The  facts  in  the  Hanford  v.  Obrecht  case  were  that 
personal  property,  the  possession  of  which  had  been  actually 
taken  from  a  mortgagor  by  virtue  of  a  chattel  mortgage,  was, 
after  it  had  been  some  days  in  the  possession  of  the  mort- 
gagee, sold  at  public  auction  to  the  highest  bidder,  who 
received  possession  of  it  from  the  mortgagee  and  afterward 
left  it  in  the  possession  of  the  mortgagor.  Such  possession 
of  the  mortgagor  was  held  not  to  be  fraudulent  for  the  man- 
ifest reason  that  he  had  parted  with  the  possession  to  the 
mortgagee,  who  after  some  days  sold  and  delivered  it  to  the 
buyer,  whereby  the  buyer  became  the  legal  owner  and  could 
legally  leave  it  with  the  mortgagor  or  any  one  else.  In 
Lowe  V.  Keene,  supra,  an  assignee  of  an  insolvent  debtor 
had  not  taken  actual  possession  of  the  assigned  property 
before  executions  against  the  insolvent  debtor  came  to  the 
hands  of  the  sheriff.  The  holding  is,  that  such  an  assignee 
stands  in  the  position  of  a  trustee  of  the  estate  for  the  ben- 
efit of  the  creditors  and  does  not  occupy  the  same  position 
as  does  a  purchaser  of  personal  property  under  the  rule 
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(which  is  distinctly  recognized)  that  a  sale  of  chattels  unao- 
companied  by  possession  is  void  as  to  creditors,  and  Mr.  Jus- 
tice Craig  dissented,  upon  the  ground  that  in  his  opinion  an 
assignee  stood  in  the  same  relation  to  a  creditor  as  an  ordi- 
nary purchaser.  In  Powers  v.  Green,  supray  it  is  said  on 
page  389  (Underwood's  Annotated  Reports),  "The  con- 
tract must  be  maxie  in  good  faith  and  upon  a  valuable  con- 
sideration and  accompanied  and  followed  by  possession," 
and  (page  890)  it  is  in  the  same  case  said,  "  The  jury  found 
that  there  was  a  delivery  and  that  possession  was  retained 
by  the  vendee,  but  we  are  called  to  review  the  evidence  upon 
which  they  so  found."  The  court  then  reviews  the  evidence 
and  declares  it  suflBcient  to  support  the  finding  of  the  jury. 
These  cases  and  each  of  them  are  not  only  entirely  consist- 
ent with  the  Illinois  rule  as  we  have  announced  it,  but  may 
each  well  be  regarded  as  authority  in  support  of  the  rule. 
While  the  appellees  contend  that  the  goods  were  delivered 
to  them  and  now  insist  that  the  proof  sufficiently  supports 
them  in  that  contention,  yet  they  contended  in  the  Cir- 
cuit Court  and  now  contend  in  this  court  that  the  law  is 
that  a  sale  of  personal  property,  if  otherwise  valid,  is  not 
fraudulent  as  to  existing  creditors,  though  there  be  no 
change  of  possession  and  the  property  remains  in  the  cus- 
tody of  the  vendor,  if  the  creditor  has  notice  of  the  sale 
before  a  levy  is  made.  The  Circuit  Court  accepted  this  as 
the  correct  legal  rule,  and  so  in  effect  instructed  the  jury. 
The  appellees  assert  that  it  is  shown  by  a  preponderance  of 
evidence  that  Edson  Keith  &  Co.  had  such  notice  of  the  sale 
to  the  appellee. 

We  do  not  think  notice  of  the  sale  would  operate  to  make 
effectual  as  against  a  creditor,  a  sale  that  was  deemed  by 
law  to  be  fraudulent  and  illegal.  We  had  occasion  in  the 
case  of  Hewitt  v.  Griswold,  stipra,  to  consider  that  proposi- 
tion, and  arrived  at  the  conclusion  that  it  was  immaterial 
whether  the  judgment  creditor  or  sheriff  had  actual  knowl- 
edge of  the  sale.  There  is  no  diflference  in  effect  between  a 
sale  made  with  actual  intent  to  defraud  creditors  and  one 
fraudulent  by  operation  of  law;  notice  of  either  is  only  no- 
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tice  of  an  illegal  transaotion,  not  binding  upon  a  creditor. 
We  see  no  reason  to  recede  from  the  position  on  this  point 
that  we  assumed  on  the  case  cited.  LCases  supposed  to  de- 
clare that  notice  is  effectual  to  aid  a  sale  not  accompanied  by 
delivery,  or  where  the  property  remains  in  the  possession  of 
the  vendor,  will,  it  is  believed,  upon  careful  examination  be 
found  only  to  declare  that  such  notice  is  effectual  as  against 
a  subsequent  purchaser.  If  one  purchases  after  notice  he 
is  but  a  mere  volunteer,  butan  antecedent  creditor  is  in  an 
entirely  diffei'ent  situation.  /If  in  so  far  we  are  right,  it 
follows  that  the  Circuit  Court  erred  in  instructing  the  jury 
that  notice  to  Ed  son  Keith  &  Co.  of  the  sale  was  effectual 
to  convert  it  into  a  legal  transfer,  whether  possession  of  the 
property  passed  to  appellees  or  not.  This  error  would  oper- 
ate to  lead  the  jury  to  regard  the  question  of  delivery  of  the 
property  as  unimportant,  if  Edson  Keith  &  Co.  had  notice 
of  the  contract  of  sale  before  the  levy,  and  would  warrant 
and  directly  contribute  to  a  verdict  for  the  appellees  with- 
out regard  to  the  question  of  delivery  of  the  goods  under 
the  alleged  sale.  We  think  that  question  was  a  material 
and  important  one,  and  that  the  appellees  ought  not  to  have 
prevailed  unless  the  jury  believed  from  a  preponderance  of 
the  evidence  that  the  sale  was  accompanied  by  such  a  de- 
livery of  the  stock  of  goods  as  the  law  requires  to  complete 
a  transfer  of  such  property.  The  appellant  stoutly  denies 
that  any  delivery  was  made  or  that  any  change  of  possession 
or  control  of  goods  occurred.  It  appears  from  the  evidence 
that  the  goods  were  not  present  when  the  contract  of  sale 
was  entered  into;  that  no  inventory  of  them  was  there  or 
at  any  other  time  made;  that  Mrs.  Dunham  and  her  clerks 
and  employes  remained  in  possession  of  the  goods  after  the 
alleged  sale,  and  prosecuted  and  conducted  the  business  as 
they  had  previously  done;  that  the  sign  and  the  name  of  the 
place  of  business  was  not  changed;  and  other  circumstances 
and  facts  were  proven,  bearing  on  the  question  of  delivery 
or  change  of  possession  of  the  goods,  as  to  all  of  which 
we  express  no  opinion  further  than  to  say  that  it  was  at 
least  suificient  to  raise  an  issue  of  fact  as  to  such  delivery 
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or  change  of  possession  which  clearly  demanded  the  consid- 
eration and  judgment  of  the  jury  as  a  controverted  question 
of  fact  between  the  parties.  The  appellee  ought  not  have 
prevailed  except  upon  a  finding  upon  that  issue  by  the  jury 
in  their  favor.  The  instructions  removed  it  from  consider- 
ation as  a  necessary  or  material  element  or  point  in  the  case. 
The  error  in  the  instructions  was  therefore  material,  and  so 
prejudicial  to  the  appellant  that  we  are  constrained  to  re- 
verse the  judgment  and  remand  the  case,  which  is  accord- 
ingly done. 
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1.  NEOLiaENCE— ^wctencc  to  he  Restricted  to  the  Place  of  tJie  -Acct- 
dent — Upon  the  trial  of  an  action  for  personal  injuries  resulting  from  a 
fall  through  a  hole  in  the  floor  of  an  amphitheater,  it  is  not  error  to  re- 
strict the  inquiry  as  to  the  condition  of  the  amphitheater  to  that  portion 
of  the  floor  where  the  appellee  was  injured. 

2,  NEGLiaENCE— A  Question  for  the  Jury, — ^Where,  upon  the  question 
of  negligence  the  evidence  is  conflicting,  and  its  determination  depends 
largely  upon  the  credit  and  standing  of  the  different  witnesses,  and  the 
weight  and  value  that  ought  to  have  been  given  to  the  testimony  of  each 
of  them,  an  appellate  court  should  not  interfere  with  the  conclusions 
reached  by  a  jury,  unless  they  are  improperly  instructed  as  to  the  princi- 
ples of  law  involved  in  the  case. 

8.  Fair  AssociATioNS—Dufy  in  Erecting  Structures, — Associations 
holding  fail's  and  erecting  amphitheaters  and  other  structures  for  the  pur- 
pose are  liable  for  injuries  to  patrons  caused  by  the  breaking  down  of 
these  structures  by  reason  of  such  defects  in  construction  as  proper  care 
would  have  avoided. 

4.  Fair  Associations— Care  to  be  Used  in  Erecting  Amphitheaters, 
— Fair  associations,  in  the  erection  of  amphitheaters  and  other  structures 
of  a  like  character,  are  held  only  to  the  duty  of  exercising  reasonable 
care  in  constructing  or  repairing  them,  keeping  in  view  the  use  to  which 
they  are  to  be  devoted,  but  this  degree  of  care  is  charged  upon  the  pro- 
prietor as  a  personal  duty  to  be  discharged  by  him.  Tlie  burden  of 
seeing  and  knowing  that  the  structures  have  been  constructed  with  rea- 
sonable skiU,  care  and  prudence,  being  cast  upon  him,  he  is  answerable 
for  independent  contractors  employed  by  him,  whose  failure  to  use  due 
or  ordinary  care  is  to  be  deemed  a  failure  of  the  proprietor. 

6.    Fair  Associations— iVbi  an  Insurer  of  its  Fatrons.— Fair  asaocior 
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tions  are  not  the  insurers  of  the  safety  of  their  patrons,  and  beyond  this, 
the  only  warranty  is  that  implied,  that  persons  employed  by  them  to 
remove  or  repair  an  amphitheater  are  competent  to  perform  such  work, 
and  that  they  did  perfoim  it  with  reasonable  or  ordinary  skill  and  pru- 
dence. 

6.  Faib  Associations — Right  of  Patrons  to  Assume  That  Structures 
are  Reasonably  Safe, — ^A  visitor  to  a  fair  has  the  right  to  assume  the 
floors  of  such  structures  as  amphitheaters  are  sound,  free  from  holes,  and 
safe  for  the  purpose  to  which  they  are  devoted  by  the  proprietors,  and 
may,  in  the  exercise  of  ordinary  care,  enter  into  and  pass  about  within 
such  structures  in  all  of  its  parts  intended  for  public  use  with  the  assur- 
ance that  it  is  not  dangerous  so  to  do. 

7.  Instructions — Erroneous^  Cared  by  Special  Finding.— Where  an 
instruction  is  erroneous  in  tending  to  mislead  the  jury,  but  the  jury,  by 
its  answers  to  special  interrogatories,  shows.conclusively  that  it  was  not 
misled,  the  error  is  not  one  which  requires  a  reversal  of  the  judgment. 

Memorandnm. — Action  for  personal  injuries.  Error  to  the  Circuit 
Court  of  Champaign  County;  the  Hon.  Fbancis  M.  Wright,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1803,  and  affirmed.  Opin- 
ion filed  October  28,  1898. 

The  opinion  states  the  case. 

J.  O.  Cunningham,  attorney  for  plaintiflF  in  error. 

Gere  &  Philbkick,  attorneys  for  defendants  in  error. 

Mb.  Presiding  Justice  Boggs  delivered  the  opinion  of 
THE  Court. 

This  was  an  action  of  trespass  on  the  case.  The  plaintiff 
in  error,  in  her  declaration,  alleged  and  charged  that,  on 
August  27,  1890,  she  attended  the  agricultural  fair,  held 
by  the  defendant  in  error  on  its  fair  grounds  in  Champaign, 
paying  the  usual  gate  fee  upon  her  entrance,  and  entered 
the  amphitheater  prepared  by  the  defendant  for  the  use  of 
visitors,  the  better  to  enable  them  to  see  the  exhibition; 
that  defendant  was  under  obligations  to  keep  said  amphi- 
theater in  good  and  safe  repair  and  condition,  yet,  not  re- 
garding its  duty  in  that  behalf,  carelessly  and  negligently 
suffered  the  same  to  be  in  an  unsafe  condition  so  that  the 
plaintiff,  while  exercising  ordinary  care,  fell  through  a  hole 
in  the  floor  of  the  same  amphitheater  and  injured  her  leg. 
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5.  Lr.  I  :ie  :  '..iiniiif  Cie  orLn^rr  care  Ji-r  her  own 
at  tr.e  time  sLe  is  s-yrosai  ^>  Lit*"  steri^  ir::o  the  hole  in 
the  fl''>'/r  of  tLe  ami-hiiLeacer !    -  Yes." 

The  j -rr  ret^r&eti  aiL3Li;swered  the  fo!Ioiri!i^  special  ques- 
tion : 

6-  Did  the  dc-fer.dant  exercise  oriinary  care  in  potting 
the  amphitheater  into  proper  and  niitable  repair  before  the 
above  accident  oecnrreJ  J 

The  eoart  oTermled  a  motion  entered  by  the  plaintiff  in 
error  for  a  new  triah  and  entered  jodgment  against  her  fat 

This  is  a  writ  of  error,  prosecuted  by  the  plaintiff  below, 
to  obtain  the  reversal  of  the  judgment. 

Thou;rh  formally  assigned  as  for  error  that  the  conrt 
refoF/fd  to  admit  proper  evidence  offered  in  behalf  of  the 
plaintiff  in  error,  reference  made  in  the  brief  of  counsel 
thereto,  is,  in  a  general  way,  that  the  court  restricted  the 
)ni|niry  as  to  the  condition  of  the  amphitheater  to  that  por> 
tion  of  the  floor  where  the  appellee  was  injured.  This 
ruling  was,  we  think,  correct.  It  could  not  have  availed  to 
lx*nefit  the  plaintiff  in  error  to  show,  if  she  could  have  done 


Thiud  District— May  Term,  1893.         319 

Tucker  v.  Champaign  County  Agricultural  Board.  • 

■»»^—  ■  ■^— —  ■         ■    — — ^  ««■■ 

SO,  that  the  floor  was  defective  at  other  places  than  where 
she  was  hurt,  and  to  have  entered  upon  an  investigation  of 
the  amphitheater  in  its  entire  extent  would  have  uselessly 
consamed  the  time  of  the  court  and  brought  immaterial 
issues  into  the  case. 

So,  also,  it  is  formally  assigned  as  error  that  the  court 
erred  in  not  requiring  an  answer  to  the  sixth  question  sub- 
mitted to  the  jury,  but  the  brief  is  silent  as  to  this  objec- 
tion. This  alleged  error  is  therefore  deemed  waived  or 
abandoned.  The  testimony  of  the  plaintiff  was  that  while 
upon  the  amphitheater  she  stepped  through  a  hole  in  the 
floor,  with  the  left  limb,  to  a  point  above  the  knee.  She 
claimed,  and  introduced  testimony  tending  to  show  that  the 
hole  was  caused  by  the  giving  way  of  a  portion  of  a  rotten 
plank  in  the  floor  of  the  amphitheater,  and  that  the  defend- 
ant in  error  negligently  omitted  its  duty  in  allowing  the 
hole  and  decayed  plank  to  remain  and  be  in  the  floor  of  the 
amphitheater  while  the  fair  was  in  progress,  and  while  she 
and  many  other  persons,  upon  the  tacit  invitation  of  the  de. 
fendant  in  error,  were  upon  the  amphitheater. 

The  defendant  in  error  contended  and  produced  evidence 
tending  to  support  the  contention  that  just  before  the  open- 
ing of  the  fair  for  that  year  it  appointed  a  committee,  con- 
sisting of  the  president  of  its  board  of  directors  and  two 
other  members  of  its  board,  to  cause  the  amphitheater  to  be 
moved  some  twenty  feet  back  from  its  then  position  near  the 
race  or  trotting  tracks,  with  directions  to  set  under  it  a  good 
foundation  and  put  the  floor  in  good,  safe  condition.  That 
the  committee  contracted  with  a  com j^e tent  carpenter  and 
builder  to  do  the  work,  and  that  the  work  was  done,  and 
properly  and  carefully  done,  before  the  opening  of  the  fair; 
that  some  holes  were  in  the  floor,  caused  in  most,  if  not  all 
instances,  by  the  removal  of  the  structure,  but  in  some  cases 
by  reason  of  decayed  or  rotten  places  in  the  planks  in  the 
floor;  and  that  after  the  removal,  and  before  the  fair  was 
of)ened,  the  floor  was  carefully  inspected,  all  holes  securely 
covered  with  pieces  of  new  plank,  and  sound  inch  lumber 
nailed  over  planks  that  seemed  to  be  at  all  decayed;  and  that 
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the  amphitheater  floor  was  in  proper  and  safe  condition  and 
ready  for  the  use  for  which  it  was  intended  when  thrown 
open  to  the  people. 

Evidence  tended  to  show  that  a  plank  of  new,  sound  Inm- 
bar,  three  feet  long  and  eight  inches  wide,  and  one  and  one- 
fourth  inches  thick,  its  edges  being  beveled,  was  nailed  by 
the  carpenters  over  the  identical  hole  into  which  the  foot  and 
limb  of  the  plaintiff  in  error  passed,  and  that  the  hole  was 
found  to  be  thus  safely  and  securely  covered  in  the  morning 
of  the  day  of,  and  prior  to  the  time  of  the  injury  to  the 
plaintiff  in  error,  while  other  evidence  produced  likewise  by 
the  defendant  in  error  tended  to  show  that  soon  after  her 
injury  the  plank  which  had  been  nailed  over  the  hole  was 
found  broken  or  split  apart  lengthwise,  and  the  half  of  it 
forced  away  from  its  place  as  a  cover  for  the  hole,  appar- 
ently the  result  of  blows  or  force  applied  from  beneath  the 
amphitheater.  The  plaintiff  in  error  contended,  and  evi- 
dence in  her  behalf  tended  to  show  that  the  hole  into  which 
she  fell  had  not  been  covered,  and  was  not  the  same  hole  to 
which  the  witnesses  for  the  defendants  in  error  referred.  A 
number  of  witnesses  were  produced  in  behalf  of  each  of  the 
contending  parties,  and  we  find  that  the  questions  of  fact 
involved  in  the  investigation  were  stoutly  contested  and  the 
subject  of  much  conflicting  testimony,  and  that  their  deter- 
mination depended  largely  upon  the  credit  and  standing 
before  the  jury  of  the  different  witnesses,  and  the  weight 
and  value  that  ought  to  have  been  given  to  the  testimony  of 
each  of  them  by  the  jury.  Upon  well  settled  and  familiar 
rules  an  appellate  court  should  not,  and  will  not  interfere 
with  the  conclusions  reached  by  a  jury  upon  such  evidence, 
unless  it  is  found  that  they  were  improperly  instructed  as  to 
the  rules  or  principles  of  law  involved  in  the  case.  Com- 
plaint is  made  against  instructions  3,4,  5,  8, 10  and  12,  given 
at  the  request  of  the  defendant  in  error.  These  instructions 
advise  the  jury  that  the  defendants  in  error  were  only  re- 
quired to  exercise  ordinary  care  and  diligence  to  secure  the 
safety  of  the  plaintiff  in  error,  and  others,  its  patrons,  while 
attending  its  fair  and  upon  its  amphitheater.    Counsel  for 
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plaintiff  in  error  in  their  brief  insist  that  the  degree  of  care 
required  to  be  exercised  by  the  defendant  board  in  behalf, 
and  for  the  security  of  persons  in  and  upon  its  amphitheater 
is  not  ordinary  care,  but  "  the  highest  reasonable  and  prac- 
ticable skill,  care  and  diligence."  As  being  in  support  of 
this  view  counsel  cite  C.  &  A.  R.  R.  Co.  v.  Pillsbury,  123 
111.  21;  T.  W.  &  W.  R.  R.  Co.  v.  Grush,  67  111.  2G3,  and 
Latham  et  al.  v.  Roach,  72  111.  179. 

Railroad  companies,  as  public  carriers  of  passengers,  are 
held  to  the  utmost  possible  care  in  constructing  and  in  discov- 
ering and  remedying  defects  in  cars,  coaches,  engines,  etc., 
intended  to  be  put  in  rapid  motion  for  the  purpose  of  con- 
veying its  passengers,  and  in  its  other  appliances  constructeii 
for  the  purpose  of  aiding  in  the  propulsion  or  management 
of  cars,  coaches,  engines,  etc.,  that  are  to  be  put  in  motion, 
because  defects  in  appliances  so  intended  to  be  moved  with 
great  force  and  velocity  would  be  likely  to  occasion  great 
danger  and  loss  of  life;  but  the  degree  of  care  required  of 
such  carriers  is  not  so  great  when  liability  because  of 
defects  in  halls  and  stairways  in  and  about  its  depots  or 
other  structures  intended  for  public  use,  but  not  movable, 
and  the  relation  of  passengers  and  carriers  has  not  been  cre- 
ated, is  to  be  determined,  the  rule  as  to  such  structures  being 
that  the  carrier  is  bound  simply  to  the  exercise  of  ordinary 
care  in  view  of  the  danger  to  be  apprehended.  Hutchinson 
on  Carriers,  Sec.  521;  Morland  v.  Railroad  Co.,  141  Mass.  31. 

No  reason  is  perceived  why  a  higher  degree  of  care  should 
be  required  of  a  fair  association  with  reference  to  its  amphi- 
theater than  of  a  railroad  company  with  reference  to  its  duty 
in  constructing  and  keeping  in  repair  the  halls,  stairways 
and  waiting  rooms  of  its  stations.  The  case  of  C.  &  A.  R.  R. 
Co.  V.  Pillsbury,  supra,  was  that  of  a  passenger  who  was 
injured  while  upon  a  train  of  railroad  cars,  and  we  find  noth- 
ing in  the  opinion  of  the  court  in  the  case  applicable  to  the 
question  here  presented.  The  case  of  T.  W.  &  W.  R.  R.  Co. 
V.  Grush,  supra^  was  an  action  to  recover  damages  for  injury 
received  by  stepping  into  a  hole  in  the  platform  at  a  railroad 
station,  but  it  did  not  become  necessary  nor  did  the  court 
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take  occasion  in  the  coarse  of  the  opinion  to  pass  upon  or 
discuss  the  degree  of  care  that  the  law  demanded  of  the  rail- 
road company.  The  question  which  demanded  and  received 
the  attention  of  the  court  in  Latham  et  al.  v.  Itoach,  72  111. 
179,  cited  by  counsel  of  plaintiff  in  error  as  being  in  support 
of  the  position  urged  by  them,  was  whether  the  evidence  upon 
which  the  judgment  passed  in  theCircuit  Courtshowed  a  cause 
of  action  against  the  Logan  Comity  Agricultural  Society  or 
against  the  members  of  the  board  of  directors  as  individuals, 
the  degree  of  care  required  not  being  at  all  involved,  nor  did 
the  court  express  any  opinion  upon  that  question.  In  the  case 
of  Currier  v.  Boston  Music  Hall,  135  Mass.  414,  it  was  held  that 
the  proprietors  of  the  music  hall  were  bound  only  to  exercise 
ordinary  care  and  diligence  in  the  discharge  of  the  duties  to 
the  patrons  of  the  hall  who  attended  and  paid  for  the  privi* 
leges  of  entering  and  being  entertained.  Judge  Cooley  in 
his  works  on  Torts,  says:  "When  one  expressly  invites 
another  to  come  upon  his  premises  for  business  or  other  pur- 
poses, it  is  his  duty  to  be  reasonably  sure  that  he  is  not  invit- 
ing them  into  danger,  and  to  that  end  he  must  exercise  ordi- 
nary care  and  prudence  to  render  the  premises  safe.  Thus, 
individuals  holding  fairs  and  erecting  structures  for  the  pur- 
pose, are  liable  for  injuries  to  patrons  caused  by  the  breaking 
down  of  these  structures  through  such  defect  in  construction 
as  proper  care  would  have  avoided."  Cooley  on  Torts,  2d 
edition,  page  718. 

Speaking  of  the  principle  to  be  applied  in  a  case  against 
one  who  caused  a  building  to  be  erected  for  viewing  a  pub- 
lic exhibition  and  admitted  spectators  on  the  payment  of 
money,  it  is  said  in  Thompson  on  Negligence,  Vol.  1,  })age 
311:  ^^  In  such  a  contract  there  is  an  implied  warranty,  not 
only  of  due  care  on  the  part  of  himself  and  his  servants,  but 
also  of  due  care  on  the  part  of  himself  and  any  independent 
contractor  who  may  have  been  employed  by  him  to  construct 
the  buildings,  stands,  or  other  structures  which  the  public 
are  invited  to  use." 

We  think  the  true  rule  to  be  gathered  from  all  the  author- 
ities is,  that  the  proprietors  of  such  structures  as  the  one  in 
question,  or  structures  intended  for  like  uses,  are  held  only 
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to  the  duty  of  exercising  reasonable  care  in  constructing  or 
repairing  them,  keeping  in  view  the  use  to  which  it  is  to  be 
devoted,  but  that  this  degree  of  care  is  charged  upon  such 
proprietors  as  a  personal  duty  to  be  discharged  by  them — 
the  burden  of  seeing  and  knowing  that  the  building  has  been 
constructed  with  reasonable  skill  and  care  and  prudence 
being  cast  upon  them  and  they  held  answerable  for  inde- 
pendent contractors  employed  by  them,  whose  failure  to  use 
due  or  ordinary  care  is  to  be  deemed  a  failure  of  the  pro- 
prietors. In  the  case  at  bar  the  acts  of  the  proprietors  (the 
defendants  in  error)  and  of  the  contractor  who  was  engaged 
by  them  to  move  the  amphitheater  and  to  repair  and  put  it 
in  condition  for  use  by  the  patrons  of  the  fair,  were  brought 
fully  into  review  by  the  evidence,  and  all  the  facts  bearing 
upon  the  competency,  conduct,  care  and  diligence  of  both 
such  parties  fully  investigated  by  the  jury,  and  the  case  sub- 
mitted upon  the  theory  that  the  defaidt  of  either  bound  the 
proprietors,  if  such  default  amounted  to  a  lack  of  due  care. 
Moreover,  the  plaintiff  in  error  is  hardly  in  a  position  to 
question  the  instructions  in  this  respect  for  the  reason  that 
in  the  Circuit  Court  the  jury  were  instructed,  at  her  request, 
that  due  or  ordinary  care  only  was  required  of  the  defend- 
ant board.  In  the  first  instruction  given  at  her  instance, 
the  jury  was  advised  that  unless  the  "  evidence  as  to  the  re- 
pairs made  by  the  board  shows  that  the  stnicture  was  by 
the  repairs  rendered  reasonably  safe,"  the  defense  of  "  due 
care "  must  fail.  The  second  instruction  given  at  her  re- 
quest announces  the  doctrine  that  if  the  floor  of  the  amphi- 
theater was  unsafe  and  remained  in  that  condition  for  such 
a  length  of  time  that  the  defendant,  in  the  exercise  of  rea- 
sonable care  and  prudence,  ought  to  have  discovered  its 
defects,  then  the  jury  should  hold  the  board  liable  if  the 
plaintiff  in  error  was  injured  while  using  due  care  and  cau- 
tion, etc.  And  the  fourth  instruction  given  at  the  request 
of  the  plaintiff  in  error,  declares  the  law  to  be  that  if  the 
board  maintained  a  passageway  or  walk  in  its  amphithe- 
ater it  was  bound  to  use  reasonable  care  and  caution  to  keep 
the  same  reasonably  safe  for  visitors  to  the  fair  to  walk 
upon,  and  that  if  it  appeared  from  the  evidence  that  the 
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board  failed  to  have  such  walk  in  reasonably  safe  repair, 
etc.,  liability  would  attach  for  any  injury.  The  plaintiff  in 
error  asked  of  the  court  four  instructions  which  were  re- 
fused, none  of  which  purport  to  announce  a  different  doc- 
trine as  to  the  degree  of  care  required  of  the  board,  but 
upon  the  contrary  the  second  of  such  refused  instructions 
expressly  asks  the  court  to  declare  that  "  it  was  the  duty  of 
the  board  to  keep  its  buildings,"  etc.,  in  a  reasonably  safe 
condition  for  the  prevention  of  injury  to  its  patrons.  The 
plaintiff  in  error  can  not,  with  propriety,  criticise  or  question 
the  action  of  the  Circuit  Court  in  accepting  the  theory  or 
rule  of  law  upon  which  she  voluntarily  chose  to  rest  her 
cause.  Special  complaint  is  made  of  the  tenth  instruction 
given  for  the  defendant  in  error,  the  special  ground  being 
that  it  states  that  the  board  "is  not  an  insurer  or  warrantor 
of  its  grand  stand."  Appellee  insists  that  the  board,  under 
all  the  authorities,  is  held  to  warrant  to  a  greater  or  less 
extent  the  condition  of  the  amphitheater.  We  know  of  no 
authority  going  to  the  extent  of  holding  the  defendant  in 
error  to  be  the  insurers  of  the  safety  of  its  patrons;  and 
beyond  that  the  only  warranty  implied  is,  that  persons 
employed  by  them  to  remove  or  repair  the  grand  stand  were 
competent  to  perform  such  work,  and  that  they  did  perform 
it  with  reasonable  or  ordinary  care,  skill  and  prudence.  All 
this,  as  we  before  said,  was  brought  before  the  jury  and 
their  judgment  had  upon  it. 

We  recognize  the  force  of  the  objection  preferred  against 
the  eleventh  instruction  given  at  the  instance  of  the  defend- 
ant in  error.  This  instruction  advised  the  jury  that  "  it  was 
the  duty  of  the  plaintiff  to  use  all  of  her  faculties  of  hearing 
and  seeing  to  avoid  injury,  and  that  if  they  believed  from 
the  evidence  that  she  was  watching  the  people  or  crowd  and 
was  not  looking  to  see  where  she  was  walking  and  stepped 
into  the  hole  that  she  might  have  seen,  etc.,  she  could  not 
recover."  The  question  whether  the  plaintiff  in  error  was 
in  the  exercise  of  due  care  for  her  own  safety  was  wholly  a 
question  of  fact.  Nor  do  we  conceive  it  to  be  true  in  mat- 
ter of  fact,  law  or  reason,  that  a  visitor  at  a  fair,  instead  of 
employing  her  time  and  faculties  in  admiring  and  contem- 
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plating  objects,  animals  and  articles  brought  together  there 
for  her  entertainment,  instruction  or  amusement,  isrequircvi 
to  employ  her  time  and  her  senses  of  vision  and  hearing  in 
looking  at  the  floors  of  the  amphitheater  to  see  if  it  is  free 
from  dangerous  holes,  or  in  listening  that  she  may  hear 
sounds  indicative  of  possible  danger.  Such  a  visitor  has  the 
right  to  assume  the  floors  of  such  structures  as  amphithea- 
ters are  sound,  free  from  holes,  and  safe  for  the  purpose  to 
which  they  are  devoted  by  the  proprietors  of  the  fair;  and 
she  may,  in  the  exercise  of  ordinary  care,  enter  into  and 
pass  about  within  such  structures  in  all  of  its  parts  intended 
for  pubhc  use,  with  the  assurance  that  it  is  not  dangerous 
so  to  do.  Whether  the  appellee  as  a  visitor  and  sightseer 
at  the  fair,  employed  her  powers  of  vision  and  her  sense 
of  hearing  and  othenvise  conducted  herself  with  such 
due  and  reasonable  reference  to  her  own  safety  as  ought 
have  been  expected  when  all  the  circumstances  were 
considered,  was  a  pure  question  of  fact  for  the  deter- 
mination of  the  jury,  who  needed  only  to  be  told  the 
degree  of  care  the  law  required  to  be  exercised.  City  of 
Chicago  V.  McLean,  133  111.  148.  The  instruction  under 
consideration  was  radically  wrong  in  point  of  law,  in  that  it 
invaded  the  province  of  the  jury  and  assumed  to  determine 
for  them  a  pure  question  of  fact,  and  to  declare  negligence 
from  facts  from  which  such  a  conclusion  did  not  conclusively, 
nor  to  our  mind,  even  apparently,  follow.  Had  the  jury 
returned  only  a  general  verdict,  we  should  have  given  the 
possible  effect  of  this  instruction  serious  attention.  It  was 
a  palpable  misdirection,  and  tended  to  lead  the  jury  to  con- 
clude that  the  plaintiff  in  error  had  failed  to  use  ordinary 
care  for  her  own  safety. 

It,  however,  had  no  other  injurious  effect,  and,  as  it 
appears  conclusively  from  the  fifth  special  finding  of  fact 
returned  by  the  jury,  that  they  found  and  determined 
that  she  had  exercised  ordinary  care,  it  is  perfectly  clear  that 
the  instruction  did  not  mislead  the  jury  to  her  injury. 

There  appears  no  reason  requiring  a  reversal  of  the  judg- 
ment.   It  is  therefore  aflBrmed. 
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109   1  65     Dwelling  House  Insurance  Company  t.  J.  G.  Shaner  and 

F.  B.  Shaner. 

1.  Insurance — Sixty  Day^  Limitation  Suits — Prematurely  Brought. 
— Under  an  insurance  policy  providing  that  the  amount  of  loss  shall  be 
estimated  according  to  the  cash  value  of  the  property  at  the  time  of  the 
loss,  and  to  be  paid  sixty  days  after  notice  and  satisfactory  proofs  shall 
have  been  made  by  the  assured,  and  received  at  the  company's  office,  a 
suit  brought  before  the  expiration  of  the  sixty  days  is  premature. 

2.  Insurance— Condi/toTW  of  Policy — Mortgaging  the  Property. — ^A 
policy  provided  that  if  the  property  insured  should  be  incumbered  by 
mortgage,  except  as  stated  in  writing  thereon,  or  if  the  buildings  are 
upon  leased  ground  or  land,  of  which  the  assured  has  not  a  perfect  title, 
then  the  policy  should  be  absolutely  void.  It  was  held  that  a  violation 
of  this  provision  avoided  the  policy. 

8.  Parol  Evidence— iVb*  Admissible  to  Vary  a  Written  Contract.— 
Evidence  of  a  contract  can  not  exist  partly  in  writing  and  partly  in 
parol  Whatever  may  have  been  said  in  reference  to  it  between  the 
parties  at  the  time  of,  or  prior  to  its  execution  is  inadmissible  to  enlarge, 
modify  or  contradict  its  terms  as  expressed  in  the  written  instrument 

Hemoraiidnm. — Suit  on  an  insurance  policy.  -  In  the  Circuit  Court  of 
Cumberland  County;  the  Hon.  Silas  7*.  Landbs,  Judge,  presiding. 

Declaration,  pleas:  (1)  General  issue.  (2)  It  is  provided  in  the  policy 
that  if  the  property,  or  any  part  thereof,  shall  be  sold,  conveyed,  in- 
cumbered by  mortgage,  or  otherwise,  or  any  change  take  place  in  the 
title,  use,  occupation  or  possession  thereof,  whatever,  or  if  the  interest 
of  the  assured  in  said  property,  or  any  part  thereof,  become  any  other 
than  a  perfect  legal  and  equitable  title  and  ownership,  free  from  all 
liens  whatever,  except  as  stated  in  writing  upon  said  policy,  then,  and 
in  every  such  case  said  policy  shall  be  absolutely  void.  And  defendant 
avers  that  subsequent  to  the  execution  and  delivery  of  said  policy,  the 
plaintiffs  did  incumber  the  said  property  therein  described,  by  mortgage, 
which  remained  unsatisfied  and  a  subsisting  lien  upon  said  premises  at 
the  time  of  said  loss,  and  which  said  mortgage  was  not  stated  in  writ- 
ing upon  said  policy.  (3)  It  is  provided  in  said  policy  that  all  persons 
having  any  claim  thereunder  shall  forthwith  give  written  notice  of  the 
loss  or  damage,  and  within  thirty  days  fmmish  proof  thereof,  signed  and 
verified  by  the  claimants,  which  shall  state  the  tmie,  origin  and  circim:!- 
stances  of  the  fire,  etc.,  etc.,  and  until  such  proofs  and  certificates 
should  be  fumished,  the  claim  should  not  be  due  and  payable;  and  de- 
fendant avers  that  no  such  ^oot  of  loss  as  required  by  said  policy  was 
ever  furnished  the  defendant. 

Replication  to  second  plea :    At  the  time  of  taking  the  application  for 
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said  insurance,  the  defendant  company  was  informed  by  plaintiff  that 
they  intended  to  place  a  mortgage  on  the  property  in  the  sum  of  two 
hundred  dollars  ($300),  and  said  policy  was  issued  with  that  notice,  and 
plaintiffs  afterward  placed  said  mortgage  on  said  property,  pursuant  to 
such  consent  given  by  said  defendant  company,  and  plaintiffs  aver  that 
after  the  issuance  of  said  policy,  the  defendant,  by  its  agent  and  ad- 
juster, with  full  knowledge  of  said  mortgage,  waived  the  conditions  of 
said  policy  relating  to  the  title  to  the  lands  upon  which  said  property 
was  situated. 

Rejoinder :  Defendant  was  not  informed  that  the  plaintiffs  intended 
to  place  a  mortgage  upon  said  property,  as  in  said  replication  alleged; 
that  said  policy  was  not  issued  with  any  such  notice,  nor  was  any  consent 
given  therefor  by  defendant,  and  the  defendant  did  not  waive  the  con- 
ditions of  said  policy  relating  to  the  title  to  said  lands  on  which  said  insured 
property  was  situated.  Demurrer  to  second  and  third  pleas  sustained  as 
to  the  third  plea.  Defendant  elects  to  stand  by  said  plea,  and  demurrer 
overruled  to  second  plea.  Plaintiffs  reply.  Demurrer  to  replication 
overruled  and  defendant  pleads.  Issues  joined,  and  verdict  for  the 
plaintiff,  $482.70.  Trial  by  jury;  judgment;  defendant  appeals.  Heard 
in  this  court  at  the  May  term,  1893.  Reversed  and  remanded.  Opinion 
filed  October  24,  189a 

The  opinion  states  the  case. 

Hjlbbkrt  &  Daley  and  "W.  S.  Eveshabt,  attorneys  for 
appellant. 

L.  N.  Bbbweb  and  F.  Tosset,  attorneys  for  appellees. 

Me.  Justice  Wall  deliveeed  the  opinion  of  the  Couet. 

This  judgment  is  upon  a  policy  of  insurance  against  fire. 

It  must  be  reversed,  because,  1st,  the  suit  was  prema- 
turely brought,  the  sixty  days  within  which  the  company 
might  make  payment  not  having  elapsed;  2d,  because  the 
property  was  mortgaged  after  the  •issuance  of  the  policy, 
and  contrary  to  the  express  provision  thereof. 

It  is  urged  that  when  the  application  was  written  the 
agent  of  the  company  was  informed  that  the  mortgage 
would  be  made,  and  that  he  said  this  would  make  no  diJffer- 
ence,  and  that  it  would  not  affect  the  insurance. 

Perhaps  the  policy  should  not  have  contained  the  clause 
in  question,  and  for  that  reason  it  may  be  reformed  by  a  bill 
in  equity,  upon  which  point  we  need  express  no  opinion. 
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But  the  clause  being  there,  can  not  be  disregarded  because 
of  a  verbal  understanding  previous  to  or  contemporary  with 
the  making  of  the  written  instrument.  It  is  not  the  case  of 
a  waiver  'of  a  condition  of  a  contract,  already  made,  but  it 
is  rather  an  effort  to  change  the  terms  of  a  written  instru- 
ment by  proof  of  a  different  verbal  agreement  prior  to  the 
writing. 

This,  upon  well  settled  principles  is  not  admissible,  upon 
which  authority  need  not  be  cited.  As  an  instance  of  the 
application  of  the  rule  in  cases  of  this  character,  reference 
may  be  had  to  Phoenix  Ins.  Co.  v.  Maxon,  42  App.  164r. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


Oratio  T.  Phillips  v.  William  0.  Abbott. 

1.  Appellate  Court  Practice— JESa»ej>*ian  to  Inatmctiona^—lt  a 
party  deeires  to  question  the  correctness  of  the  instructions,  he  must 
show  that  he  excepted  to  the  same  in  the  court  below. 

Memorandum. — Case.  Appeal  from  the  Circuit  Court  of  McLean 
County;  the  Hon.  Thomas  F.  Tipton,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1893,  and  affirmed.  Opinion  filed  October  28, 
1893. 

The  opinicu  states  the  case. 

Stevenson  &  Ewinq,  attorneys  tor  appellant. 

Appellee's  Bkief,  l^miRiCK,  Lucas  &  Spenceb,  Attornets. 

We  think  a  conclusive  reason  exists  why  this  judgment 
must  be  affirmed.  It  is  because  appellant  failed  to  except 
to  the  ruling  of  the  court,  in  giving  or  refusing  any  instruc- 
tion, overruling  the  motion  for  new  trial,  or  rendering 
judgment  on  the  verdict.  Pottle  v.  McWorter,  13  111.  454; 
Sedgwick  v.  Phillips,  22  111.  183;  Low  v.  Fletcher,  84  111. 
45;  Board  of  Trustees  v.  Messenheimer,  89  111.  151;  James 
V.  Dixie,  113  111.  183;  Huntington  v.  Chambers,  15  Brad.  426. 
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Mr.  Prebibing  Justice  Boogs  delivebed  the  opinion  of 
THE  Court. 

This  action  was  slander,  the  charge  being  that  appellant 
had  spoken  words  imputing  to  the  appellee  the  crime  of  lar- 
ceny. The  judgment  upon  the  verdict  of  a  jury  was  in 
favor  of  the  appellee  in  the  sum  of  $1,750.  The  defense 
sought  to  be  made  was,  that  the  words  were  not  spoken,  or 
if  the  words  were  used  as  charged,  that  they  were  accom- 
panied with  an  explanation  of  the  transaction  to  which  they 
referred,  which  so  qualified  the  slanderous  language  that  the 
persons  present  could  clearly  understand  that  the  offense  of 
larceny  was  not  charged  or  imputed.  It  does  not  appear 
from  the  record  that  the  appellant  excepted  to  the  action  of 
the  court  in  giving,  or  refusing  to  give,  or  in  modifying  any 
instruction  or  in  overruling  his  motion  for  a  new  trial. 
Therefore,  the  action  of  the  court  in  the  respects  named,  is 
not  before  us  for  .review,  nor  can  we  inquire  whether  the 
evidence  is  sufficient  to  authorize  the  verdict.  Board,  etc., 
V.  Misenheimer,  89  111.  151;  James  v.  Dexter,  113  111.  554; 
Law  V.  Fletcher,  84  111.  45. 

For  like  reasons,  we  can  not  consider  whether  the  dam- 
ages allowed  are  excessive.  We  have,  however,  examined 
the  evidence  preserved  in  the  bill  of  exceptions  and  find  that 
it  was  established  by  the  testimony  of  a  number  of  wit- 
nesses that  the  appellant  spoke  of  the  appellee  the  slander- 
ous words  charged,  or  enough  of  them  to  answer  the  demand 
of  the  law  in  such  cases,  and  opposed  to  such  evidence,  we 
find  only  the  unsupported  testimony  of  the  appellant. 
Whether  he  accompanied  the  words  with  an  explanation  or 
history  of  the  transaction  to  which  the  words  referred,  was 
to  state  the  case  most  favorably  for  the  appellant,  a  fair 
question  of  fact  for  the  determination  of  the  jury. 

The  complaint  that  certain  instructions  given  for  the 
plaintiff  below  authorized  the  jury  to  find  for  the  plaintiff 
upon  proof  sufficient  to  make  a  case  for  plaintiff,  that  is, 
that  the  appellant  spoke  the  slanderous  words  charged,  thus 
ignoring  the  defense  that  the  words  were  explained  and 
qualified  by  other  words  then  used  and  spoken,  is  not  en- 
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tirely  a  groundless  objection,  but  if  it  were  a  question  open 
to  us  for  decision,  we  should  be  strongly  inclined  to  hold 
that  the  point  was  so  fully  met  and  cured  by  the  instruc- 
tions given  for  appellant,  in  which  the  defense  in  question 
is  fully  and  fairly  stated,  and  impressed  upon  the  jury  in 
seven  different  instructions,  that,  taken  as  a  series,  the 
instruction  fully  and  fairly  presented  the  law  in  behalf  of 
both  the  contending  parties.  The  judgment  must  be  and  is 
affirmed. 


B.  A.  Traver  r.  Samuel  Jackson. 

1.  YEBDICTS—When  Not  to  Be  Set  -4«cte.— Upon  the  facts  in  proof, 
the  evidence  being  conflicting,  and  no  error  of  law  being  assigned,  the 
court  is  not  inclined  to  interfere. 

Memorandum. — ^Assumpsit.  Appeal  from  the  Circuit  Court  of  Coles 
County;  the  Hon.  Edward  P.  Vail,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1898,  and  affirmed.  Opinion  filed  October  28, 
1893. 

The  opinion  states  the  case. 

Horace  S.  Olabk,  attorney  for  appellant. 

Rose  &  Henley,  attorneys  for  appellee. 

Mb.  Justice  Wall  delivered  the  opinion  of  the  Court. 

The  appellee  recovered  a  judgment  against  appellant  for 
$50.37,  for  the  value  of  certain  broom-corn,  deposited  with 
the  latter  as  a  warehouseman. 

It  seems  that  appellee  deposited  204  bales  of  broom-corn 
in  appellant's  warehouse,  and  paid  the  storage  thereon. 

Afterward  he  sold  the  com  to  one  Thos.  Lyons,  and  in- 
structed appellant  to  deliver  it  to  him.  The  claim  now  made 
is  based  upon  the  alleged  fact  that  198  bales,  only,  were 
delivered  to  Lyons. 

Appellant  admits  now,  that  he  has  one  bale  which  was 
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not  SO  delivered,  but  denies  that  he  failed  to  deliver  six 
bales.  Appellee  testified  that  appellant  admitted  to  him 
that  there  was  the  shortage  claimed,  to  wit,  six  bales. 
Though  this  is  now  denied  by  appellant,  we  do  not  feel  war- 
ranted in  reversing  the  judgment. 

The  appellee  was  somewhat  supported  by  the  testimony 
of  the  witness,  Strains,  who  helped  to  remove  the  corn  from 
the  warehouse.  He  understood  that  the  shortage  was  not 
denied  either  by  the  appellant,  or  by  Doran,  who  was  act- 
ing for  him,  though  the  witness  could  not  state  the  number 
of  bales  withdrawn  from  the  warehouse. 

No  error  is  assigned  upon  the  ruling  of  the  court  as  to  the 
admission  of  evidence,  or  as  to  instructions. 

The  judgment  will  be  affirmed. 


53    331 
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B.  Stuve  V.  J.  C.  McCord.  '"  ^ 

1.  Afpeliate  Oouet  FRAcmcR— Specific  Orounda  in  Motion  for  New 
Trial — Waiver. — ^It  is  a  weU  settled  rule  of  practice,  that  where  a  party 
moves  the  Circuit  Ck>tirt  for  a  new  trial,  and  assigns  specific  grounds 
therefor,  he  will,  in  the  Appellate  Court,  be  confined  to  the  reasons  so 
assigned,  and  will  be  deemed  to  have  waived  aU  others. 

Memorandnm. — Assumpsit.  Appeal  from  the  Circuit  Court  of  Piatt 
County;  the  Hon.  Frai^cis  M.  Wright,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1898,  and  affirmed.  Opinion  filed  October 
28,  1898. 

The  opinion  states  the  case. 

Lodge  &  Hioks,  attorneys  for  appellant. 

S.  R,  Eebd  &  W.  G.  Cloyd,  attorneys  for  appellee. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  judgment  for  $346.50,  upon  an 
alleged  breach  of  contract  to  deliver  a  quantity  of  corn,  sold 
by  defendant  to  plaintiff. 

The  argument  of  appellant  is  devoted  mainly  to  a  discus- 
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sion  of  the  eTidenoe,  in  order  to  danonstrate  that  the  ver- 
dict is  ikithoQt  sufBcient  support. 

The  proof  adduced  by  the  plaintiff  inistains  the  yerdict, 
and  is  ample  for  that  purpoee. 

That  offered  by  defendant  upon  the  question  as  to  whether 
there  was  a  contract  as  allied,  raises  a  smous  conflict  as 
to  this  important  feature  of  the  case.  The  rule  in  this 
respect,  so  often  stated  and  applied,  need  not  be  repeated 
here,  nor  need  we  quote  or  analyze  the  testimony.  After 
reading  it  and  all  that  counsel  say  of  it,  we  are  Terr  clear 
that  we  can  not  properly  reverse  the  judgment  on  the 
ground  that  it  is  against  the  evidence. 

There  was  merely  a  conflict,  which  it  was  the  province  of 
the  jury  to  settle. 

It  is  uiged  in  the  brief  that  the  court  erred  in  refusing 
an  instruction  upon  the  weight  to  be  given  to  proof  of  ver- 
bal admissions. 

The  abstract  does  not  set  out  any  instructions  given, 
refused  or  modified.  To  enable  this  court  to  determine 
whether  an  instruction  was  properly  refused,  all  those  given 
should  be  copied  in  the  abstract  so  that  it  mav  be  seen 
whether,  in  view  of  the  whole  series,  any  harm  wis  done  by 
refusing  the  one  in  question,  assuming  it  to  be  unobjection- 
able. 

The  motion  for  new  trial  which  is  set  out  in  full  in  the 
abstract  makes  no  point  on  the  refusal  of  the  court  to  give 
instructions. 

We  usually  decline  to  consider  the  action  of  the  court  in 
regard  to  instructions  where  the  abstract  is  faulty  as  it  is 
here.  This  because  of  the  failure  to  comply  with  the  rules 
of  practice  in  this  court. 

It  is  a  well  settled  rule  of  practice  that  where  a  party 
moves  the  Circuit  Court  for  a  new  trial,  and  assigns  specific 
grounds  therefor,  he  will,  in  the  Appellate  Court,  be  con- 
fined to  the  reasons  so  assigned,  and  will  be  deemed  to  have 
waived  all  others.  O.  O.  &  F.  R.  V.  R  R.  Co.  v.  McMath, 
91  lU.  104;  Miller  v.  Ridgley,  19  Bradwell,  308;  Clause  v. 
Bullock  Printing  Co.,  20  111.  App.  116. 


Third  District — May  Term,  1893. 


333 


Parker  v.  Parker. 


We  are  not  impressed  with  the  view  that  the  instruction, 
if  given,  would  or  should  have  produced  a  different  verdict, 
and  it  does  not  appear,  therefore,  that  the  appellant  was 
prejudiced  in  this  matter,  even  if  he  were  in  position  to 
urge  the  point. 

It  is  argued  that  if  there  was  a  contract  of  sale  the 
defendant  was  excused  from  delivering  the  com  by  reason 
of  the  bad  condition  of  the  roads  and  the  weather.  The 
-alleged  contract  made  no  provision  for  such  a  defense.  It 
is  competent  for  parties  to  provide  against  a  contingency  of 
that  sort,  but  when  they  do  not,  the  law  will  not  relieve 
them.  It  is  argued  also  that  the  jury  did  not  apply  the 
proper  measure  of  damages.  There  is  evidence  tending  to 
support  the  amount  allowed,  and  we  are  not  prepared  to 
say  the  jury  erred  in  believing  that  evidence,  nor  is  it  argued 
that  they  were  misled  by  the  instructions  as  to  what  was 
the  true  measure  of  damages. 

On  the  whole  we  are  of  opinion  the  judgment  should  be 
affirmed. 


52    333 
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Matthew  Parker,  Admr .,  use,  etc.,  v.  Cornelia  Parker. 


1.  Husband  and  WiVTt— Earnings  of  the  Wife—The  right  to  receive 
and  recover  moneys  due  from  boarders  and  lodgers  in  the  family,  is  in 
the  husband.  The  wife  has  no  legal  demand  therefor,  though  her  per- 
sonal services  and  labor  as  housekeeper  contributed  to  the  creation  of  the 
indebtedness  due  for  such  boarding  and  lodging;  but  the  wife  may»  if 
her  husband  be  willing,  receive  boarders  into  the  family,  and  con- 
tract to  board  and  lodge  them  in  the  household  for  a  compensation 
to  be  paid  to  her,  and  may  aue  for  and  recover  such  compensation. 

2.  Payment — Evidence  in  Aid  of  the  Presumptions  Arisiiig  from 
Lapse  of  Time — Defendants  Habits. — Proof  that  a  defendant  was  in  the 
habit  of  making  prompt  and  punctual  payment  of  demands  against  him 
is  only  admissible  in  aid  of  a  presumption  of  payment  arising  from  lapse 
of  time. 

•  8.  Payment — Presumptions  of— When  They  Arise, — ^A  presumption 
of  payment  does  not  arise  from  mere  lapse  of  time,  in  the  absence  of  any 
other  proof  tending  to  show  payment,  when  an  acknowledgment  or  ad- 
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misBion  of  the  existence  of  the  debt  within  the  statutory  period  of  limi- 
tation is  established  by  uncontradicted  testimony,  or  if  it  does  arise,  it  is 
fully  rebutted  by  such  proof. 

4  Drunkenness — Expert  Testimony, — Any  one  may  express  an  opin- 
ion as  to  whether  another  was  intoxicated. 

Memorandnm.— Error  to  the  Circuit  Court  of  DeWitt  County;  the 
Hon.  Gyrus  E2>lbr,  Judge,  presiding.  Heard  in  this  court  at  the  May 
term,  1893,  and  affirmed. 

The  opinion  states  the  case. 

Brief  fob  Plaintiff  in  Error,  R.  A.  Lemon  and  Wm. 

MoNSON,  Attorneys. 

The  married  woman's  statute  of  1861,  did  not  authorize 
her  to  recover  even  for  her  personad  services;  and  by  an 
amendment  in  1869,  she  was  authorized  to  contract,  sue  for, 
and  recover  in  her  own  name,  compensation  for  her  personal 
services;  but  by  no  statute  or  previous  holding  of  a  court 
has  she  ever  been  authorized  to  sue  for  and  recover  in  her 
own  name,  the  capital,  property,  or  other  clearly  defined 
legal  rights  of  her  husband.  Flyhn  v.  Gardiner,  3  Brad.  253. 
Cunningham  v.  Hanney,  12  Brad.  437;  Stout  v.  Ellison,  15 
Brad.  222. 

Brief  fob  Defendant  in  Erkob,  Moose  &  Warneb, 

Att^bneys. 

A  married  woman,  although  living  with  her  husband,  who 
supplies  the  provisions  for  the  household,  may,  with  the  con- 
sent of  her  husband,  board  in  their  family,  and  furnish  care 
and  perform  services  for  a  boarder,  and  sue  for  and  recover 
compensation  therefor  in  her  own  name,  and  no  one,  other 
than  her  husband,  can  be  heard  to  urge  an  objection  to  her 
so  doing.  Bedford  v.  Bedford,  Adm.,  32  App.  460;  Avery, 
Adm.,  V.  Moore,  34  App.  115;  Casner  v.  Preston,  109  HI. 
531. 

There  can  be  no  presumption  of  payment  of  a  debt  from 
lapse  of  time  so  long  as  the  time  of  limitation  provided  by 
statute  for  the  case  has  not  run  against  it.  Aultman  &  Co. 
V.  Connor,  25  App.  654-7;  Locke  v.  Caldwell,  91  111.  417; 
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Bonnell  v.  Wilder,  67  111.  827;  Howard  v.  Bennett,  72  111. 
297;  Trade,  Adm.,  v.  Meyer,  82  111.  535. 

Mr.  Pbesiding  Justice  Boggs  deliveekd  the  opinion  of 

THE  COUBT. 

The  defendant  in  error,  who  is  the  wife  of  Matthew 
Parker,  filed  in  the  Circuit  Court  of  De Witt  County  a  claim 
against  the  estate  of  Joseph  Parker,  deceased,  for  boarding 
the  deceased  and  for  labor  and  services  and  personal  atten- 
tion rendered  him  from  March  15,  1886,  to  December  1, 
1889.  The  case  came  by  appeal  to  the  Circuit  Court,  where, 
upon  a  hearing  before  a' jury,  a  judgment  was  rendered  for 
the  claimant  in  the  sum  of  $675.  Certain  of  the  heirs  of 
the  deceased,  who  in  their  right,  as  heirs,  appeared  as  parties 
defendant  in  the  name  of  the  administrator  in  the  Circuit 
Court,  prosecute  this  writ  of  error  to  obtain  a  reversal  of 
the  judgment.  It  appears  from  the  evidence  that  while  the 
claimant  or  defendant  in  error  and  her  husband  were  living 
together  as  husband  and  wife,  he  furnishing  the  supplies  for 
and  defraying  all  expenses  of  the  household,  and  she  per- 
forming the  ordinary  duties  of  a  wafe  and  housekeeper,  the 
deceased  boarded  with  them  and  received  the  care  and  serv- 
ices of  the  defendant  in  error,  for  which  the  judgment  was 
rendered.  The  basis  of  the  claim  is  the  reasonable  value  of 
such  boarding,  care  and  services.  We  do  not  understand 
that  it  is  seriously  contended  that  the  evidcDce  is  insuffi- 
cient to  sustain  the  claim  so  far  as  the  amount  allowed  is 
concerned,  but  the  chief  contention  is  that  the  presumption 
of  law,  where  the  husband  and  wife  live  together  and  he 
provides  all  things  necessary  for  the  household  and  table 
and  bears  the  expenses  of  those  maintained  and  lodged 
therein,  and  the  wife  devotes  her  time  and  labor  to  house- 
hold duties,  cooking  for  and  attending  upon  persons  living 
in  the  family,  is  that  the  husband  is  entitled  to  receive  the 
profits  derived  from  boarders,  and  that  sums  owed  for 
boarding  and  lodging  are  due  to  him,  not  to  the  wife.  For 
that  reason,  it  is  urged,  this  claim  can  not  be  supported  in 
the  right  of  the  wife.    The  general  rule  is,  that  the  right  to 
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receive  and  recover  moneyB  due,  under  such  circumstances, 
from  boarders,  is  in  the  husband,  and  that  the  wife  has  no 
legal  demand  therefor,  though  her  personal  services  and 
labor  as  housekeeper  contributed  to  the  creation  of  the 
indebtedness  due  for  such  boarding  and  lodging.  There  is, 
however,  in  our  State  at  least,  a  well  recognized  exception 
to  the  rule,  and  that  is,  that  the  wife  may,  if  her  husband 
be  willing,  receive  boarders  into  the  family,  and  contract  to 
board  and  lodge  them  in  the  household  for  a  compensation 
to  be  paid  to  her,  and  may  sue  for  and  recover  such  compen- 
sation. Casner  v.  Preston,  109  111.  531.  In  the  case  cited  it 
is  said  that  "  whatever  may  be  the  duty  of  the  wife  in  case 
the  husband  objects,  it  is  certainly  true  that  no  one  else  can 
enter  such  an  objection  but  the  husband,  and  that  if  it  does 
not  appear  that  he  objected,  it  is  to  be  inferred  that  he  con- 
sented thereto."  Perhaps  this  expression  should  be  limited 
in  its  application  to  cases  where  the  defendant  is  the  party 
owing  the  indebtedness  to  the  wife.  In  the  case  at  bar  it  is 
satisfactorily  shown  that  the  husband  was  willing,  and  con- 
sented that  the  deceased,  who  was  his  brother,  should  have 
a  home  and  be  supported  at  his  table  and  lodged  in  his 
house  for  a  compensation  to  be  paid  to  his  wife.  The 
deceased  understood  that  his  liability  was  to  her.  His 
declarations  and  admissions  repeated  to  a  number  of  wit- 
nesses, whose  testimony  is  entirely  uncontradicted,  abun- 
dantly established  that  fact.  He  repeatedly  asserted  that 
he  was  to  pay  the  wife,  not  the  husband,  and  his  represen- 
tatives can  not  now  be  allowed  to  urge  that  payment  to  her 
should  be  refused,  because  the  marital  rights  of  the  hus- 
band are  thereby  infringed.  This  is  a  personal  right  to  be 
exercised  by  the  husband  alone  so  far  as  they  are  concerned. 
The  only  evidence  presented  in  behalf  of  the  defendant  in 
error  was  the  testimony  of  two  witnesses.  One  of  them 
testified  only  to  facts  tending  to  show  that  the  husband  of 
the  claimant  bought  and  paid  for  the  groceries  and  provis- 
ions used  in  the  family.  The  other  gave  no  testimony  ex- 
cept to  state  that  he  was  and  had  for  some  time  been  a 
justice  of  the  peace  in  the  township  which  was  the  home 
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of  the  deceased  man.  This  witness  was  asked  if  the  de- 
ceased was  ever  sued,  to  his  knowledge,  to  which  question 
an  objection  was  sustained  by  the  court.  ^  He  was  then  disked 
to  state,  if  he  knew,  what  was  the  habit  of  the  deceased  in 
reference  to  remaining  in  debt,  his  habit  of  settling  obliga- 
tions. The  court  sustained  an  objection  to  these  questions 
also.  These  rulings  of  the  court  are  assigned  for  error. 
The  objection  to  the  first  question  was  properly  sustained. 
There  is  authority  for  admitting  proof  that  a  defendant  was 
in  the  habit  of  making  prompt  and  punctual  payment  of 
demands  against  him,  but  such  evidence  is  only  admissible 
in  aid  of  a  presumption  of  payment  arising  from  lapse  of 
time.  In  this  case  there  is  a  total  absence  of  any  character 
of  proof  of  payment,  or  of  any  fact  or  circumstance  tending 
to  prove  payment.  The  existence  of  the  indebtedness  was 
proven  by  the  acknowledgment  and  admission  of  the  de- 
ceased, made  within  less  than  a  year  before  his  death,  and 
after  all  the  services  sought  to  be  recovered  for  had  been 
rendered.  These  acknowledgments  and  admissions  were 
established  by  the  testimony  of  eight  witnesses,  and  were 
wholly  uncontradicted  and  unquestioned.  We  think  no 
presumption  of  payment  arose  in  the  case  to  be  aided  by  the 
proof  that  was  offered.  It  has  been  held  that  a  presumption 
of  payment  does  not  arise  from  mere  lapse  of  tinife,  in 
the  absence  of  any  other  proof  tending  to  show  payment, 
when  an  acknowledgment  or  admission  of  the  existence 
of  the  debt  within  the  statutory  period  of  limitation  is 
established  by  uncontradicted  testimony,  or  that  if  it  does 
arise  it  is  fully  rebutted  by  such  proof.  Arline  v.  Miller, 
22  Ga.  330;  Updike  v.  Lane,  78  Va.  132;  Lyon  v.  Adde,  63 
Barb.  (N.  Y.)  89.  It  is  at  all  events  perfectly  clear  that  the 
presumption,  even  if  aided  by  the  excluded  proof,  ought  not 
to  have  prevailed  against  the  case  made  by  the  claimant. 
In  the  course  of  his  testimony,  one  A.  J.  Brown,  when  speak- 
ing of  the  condition  of  the  deceased  at  a  certain  time,  when 
the  witness  saw  him  at  the  house  of  the  husband,  was 
allowed,  over  the  objection  of  the  plaintiff  in  error,  to  say 
that  he  thought  the  deceased  was  drunk.    The  objection  to 
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this  action  of  the  court  is  not  that  the  condition  of  the 
deceased  was  immaterial,  for  the  additional  attention  re- 

>  quired  to  be  given  to  the  deceased  when  in  that  condition, 

was  an  element  of  the  claimant's  case;  but  the  objection 
is  that  the  witness  was  allowed  to  state  not  what  he  knew 
but  what  he  thought.    We  understand  that  any  one    may 

;  express  an  opinion  as  to  whether  another  was  in  a  state  of 

intoxication.  Demick  v.  Down,  82  111.  570.  The  state- 
ment of  the  witness  was  but  the  expression  of  such  an 
opinion.  The  verdict  and  the  judgment  of  the  court  is 
right  upon  the  merits,  and  there  is  no  substantial  error  in 
the  record  demanding  its  reversal.    It  is  therefore  affirmed. 


52    SW 

IMS  595     James  Y.  Campbell^  Alfred  Sample  and  Charles  Bogardns 

V.  The  People  of  the  State  of  Illinois^  for 
use  of  the  Connty  of  Ford. 

1.  Counties— WA«n  the  Board  May  Audit  Fees,  ete.— When  fees  are 
a  proper  charge  against  the  county,  the  county  board  may  au^it  and 
allow  them  and  draw  orders  therefor  on  the  treasurer,  and  the  officer  to 
whon^  such  fees  are  paid  should  charge  himself  with  tbe  amount  so 
received  in  his  next  report. 

2.  Officers— Fees. — ^There  is  no  distinction  between  fees  earned  by 
an  officer,  chargeable  to  the  county,  and  those  chargeable  to  individ- 
uals; they  must  in  each  instance  be  paid  to  the  officer,  and  he  must 
account  for  the  same  to  the  proper  autliorities. 

8.  Counties— -Duiy  of  Clerk  in  Draicing  and  Treasurer  in  Counter- 
signing Orders. — It  is  the  duty  of  the  clerk  to  present  the  order  to  the 
treasurer  to  be  countersigned,  before  delivering  the  same  to  the  person 
for  whose  benefit  it  is  drawn,  and  it  is  the  duty  of  the  treasurer  to 
examine  the  records  of  the  county  board,  and  ascertain  that  the  issuing 
of  the  order  is  warranted  thereby,  and  if  it  so  appears,  to  countersign 
the  same. 

4.  Sureties— l?cZeasc  o/,  on  Offlcial  Bond. — Sureties  on  the  official 
bond  of  a  county  clerk  are  not  released  from  liability  for  the  malfeasance 
of  the  clerk,  because  of  the  malfeasance  of  the  treasurer  in  failing  to 
examine  the  records  of  the  county  board,  to  ascertain  if  county  orders 
presented  to  him  by  tlie  county  clerk  to  be  countersigned  have  been  law- 
fully issued* 


Third  District— May  Term,  1893.         339 

Campbell  v.  The  People. 

5.  OvFlCBBS— Liability  of  Sureties— For  What  ^cf<.— The  object  of 
an  officer's  official  bond  is  to  provide  indemnity  against  his  malfeasance 
as  well  em  his  misfeasance  or  nonfeasance. 

6.  Officers — Offlciai  Acts  Defined.— An  official  act  is  any  act  done 
by  an  officer  in  his  official  capacity  under  color  and  by  virtue  of  his 
office. 

7.  Official  Bomts— What  is  Not  a  Defense  to  Suits  on.— The  fact 
that  a  county  board  might,  by  the  exercise  of  due  care,  have  discovered 
that  orders  were  improperly  issued  and  have  refused  to  approve  the 
report  of  the  treasurer,  whereby  the  loss  would  have  fallen  upon  the  lat- 
ter and  not  on  the  county,  is  no  defense  by  sureties  to  a  suit  on  the 
clerk's  official  bond.  It  is  not  a  defense  that  by  the  exercise  of  superior 
diligence  the  victim  might  have  prevented  the  successful  operation  of 
the  fraud. 

8.  County  Clerk— ^cf«  Colorably  Official,  Binding  upon  Sureties, 
— The  act  of  a  county  clerk  in  issuing  county  orders  being  colorably 
official,  made  possible  by  virtue  of  his  official  position,  and  being  such 
an  act  as  would  have  been  authorized  under  proper  circumstances,  and 
which  would  receive  no  credit  except  from  appearing  to  be  an  official 
act,  is  within  the  indemnity  afforded  by  the  bond  and  is  bindmg  upon 
the  sureties. 

llemorandam. — Debt  on  the  official  bond  of  a  county  clerk.  In  the 
Circuit  Court  of  Ford  County;  the  Hon.  Thomas  F.  Tipton,  Judge, 
presiding.    Declaration  in  debt;  special  breaches  assigned. 

Stipulation:  "  For  the  purposes  of  this  trial,  the  plea  of  general  per^ 
formance  shall  be  considered  as  filed  in  this  cause  by  the  defendants 
appearing  and  the  similiter  shall  be  considered  into  such  plea.  That 
under  the  pleadings  thus  made  all  proper  and  competent  evidence  may 
be  offered  by  either  parties,  that  might  be  offered  or  considered  under 
any  prox>er  pleadings  that  might  or  could  be  pleaded  iij  such  cause,  or 
any  evidence  that  might  or  could  be  offered  under  any  special  plea  that 
might  properly  be  pleaded  or  interposed  by  the  defendants  appearing 
in  this  cause.'* 

Tried  by  the  court;  finding  and  judgment  for  the  plaintiff.  Damages, 
(1,316.74.  Defendants  appeal.  Heard  in  this  court  at  the  May  term, 
1898,  and  affirmed.    Opinion  filed  December  8,  1898. 

The  opinion  states  the  case. 

Appellants'  Brief,  Alfred  Sample,  E.  C.  Gray,  C.  H. 
Teomans  and  J.  H.  Moffett,  Attorneys. 

Are  sureties  on  a  county  clerk's  bond  liable  for  money  paid 
to  the  county  clerk  on  the  order  of  the  board  of  supervisors 
for  fees  earned  by  the  clerk  in  performing  services  for  the 
county — such  as  making  tax  books,  etc. — when  at  the  time 
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of  such  payment,  the  report  of  the  clerk  to  the  board  showed 
that  he  had  a  surplus  of  collected  fees  in  his  hands  over  and 
above  his  salary,  etc.? 

We  deny  liability  under  such  a  state  of  facts  and  assert 
that  such  payment  by  the  board  was  unauthorized.  People 
V.  Toomey,  25  111.  App.  46;  People  v.  Toomey,  122  111.  308; 
Marion  Co.  v.  Lear,  108  111.  343;  Crawford  Co.  v.  Lindsey, 
11  Brad.  261. 

The  county  of  Ford  Avas  the  obligee  of  the  county  clerk's 
l)onds  and  the  board  of  supervisors  was  its  agent.  People  v. 
Toomey,  122111.317. 

Sureties  on  official  bonds  are  discharged  as  to  acts  of  the 
obligee,  which  create  or  increase  their  liability  injuriously. 
Brandt  on  Suretyship,  Ed.  1878,  Sees.  457,  536;  Murfree  on 
Official  Bonds,  Sees.  755,  788;  People  v.  Toomey,  122  111. 
317. 

Sureties  are  not  liable  for  money  which  their  principal  was 
not  entitled  to  receive.  Brandt  on  Suretyship,  Ed.  1878, 
Sees.  451,  483,  Ed.  1891,  Sec.  528;  People  v.^^Pennock,  60  X. 
Y.  521;  Xolly  v.  Calloway  Co.,  11  Mo.  447;  Mahaska  Co.  v. 
Kuan,  45  Iowa,  328;  Seymour  et  al.  v.  Haines,  104  111.  557; 
People  V.  Moore,  3  Scam.  123. 

Money  paid  to  the  principal  of  an  official  bond  by  the 
obligee,  under  a  mistake  of  law,  can  not  be  recovered  back 
from  the  sureties.    People  v.  Foster,  133  111.  509. 

We  desire  the  distinction  to  be  noted  between  cases, 
holding,  as  in  the  Foster  case — where  the  money  was 
actually  paid  by  the  order  of  the  obligee  of  the  bond — and 
cases  where,  by  order  of  the  obligee  of  the  bond,  the  prin- 
cipal was  allowed  to  retain  public  money  in  excess  of  his 
lawful  allowance  for  supposed  extra  services  rendered,  as  in 
Kewaunee  Co.  v.  Kniflfer,  37  Wis.  496. 

The  court  notes  the  distinction  at  p.  502. 

In  this  latter  case,  the  officer  had  lawfully  received  the 
money  which  the  securities  had  obligated  themselves  he 
should  pay  over  in  excess  of  his  lawful  allowance.  Hence, 
the  order  for  the  unlawful  allowance  being  void,  the  original 
obligation  of  the  sureties  was  not  affected.    Money  was 
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not  unlawfully  paid  to  the  principal  by  the  obligee  out  of 
the  public  treasury,  but  the  obligee  attempted  to  unlawfully 
allow  him  to  retain  public  money  which  he  had  lawfully 
received. 

We  do  not  deny  the  general  legal  proposition,  that  sure- 
ties on  a  clerk's  bond  are  liable  for  fees  illegally  collected 
from  third  persons. 

Specifically,  this  is  not  the  law,  if  voluntarily  paid  on  a 
mere  demand,  with  a  knowledge  that  there  was  nothing 
due,  or  that  the  fees  had  once  been  paid.  This  doctrine, 
however,  has  no  application  to  fees  earned  by  the  clerk  and 
money  unlawfully  paid  to  him  by  the  board. 

An  illegal  demand  bj^  the  officer  for  the  pajnnent  of  such 
fees  on  the  obligee  of  the  bond,  does  not  justify  the  pay- 
ment.   People  v.  Foster,  133  111.  608. 

The  board  of  supervisors  can  not  be  heard  to  assert  their 
ignorance  of  a  public  law  in  justification  or  excuse  for  such 
unlawful  payment.    People  v.  Toomey,  25  App.  46. 

The  damages  must  be  confined  to  those  arising  from  the 
unlawful  act  of  the  officer  upon  whose  official  bond  the 
suit  is  brought.  State  v.  Sloan,  20  Ohio,  327;  People  v. 
Lea  ton,  25  111.  App.  45;  People  v.  Leaton,  121  111.  606. 

Appellee's  Brief,  Cook  &  Moffett,  Attorneys. 

Sureties  can  not  plead  neglect  of  board  of  supervisors. 
Stern  v.  People,  102  111.  540;  People  v.  Foster,  133  111.  496. 

That  the  board  of  supervisors  passed  upon  the  reports  of 
clerk  and  treasurer  makes  no  difference.  Mistakes  can  be 
corrected.  Kenney  v.  People,  3  Scam.  357;  Washington 
Co.  V.  Parlier,  5  Gil.  232;  People  v.  Cooper,  10  111.  App. 
384;  Brandt  on  Suretyship,  Sec.  475,  et  seq.;  Ryan  v.  U.  S., 
19  Wall.  574;  Detroit  v.  Weber,  26  Mich.  284;  Crawford  Co. 
V.  Lindsey,  10  111.  App.  261;  Jennings  v.  Fayette  Co.,  97  111. 
419;  Satterfield  v.  People,  104  111.  448;  Howe  v.  State,  53 
Miss.  57. 

The  records  and  reports  were  competent  evidence.  Mor- 
ley  V.  Town  of  Metamora,  78  111.  394;  Cawley  v.  People,  95 
111.  249. 
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As  to  acts  virtute  officii  and  colore  officii^  Mechera  on  Pub- 
lic Offices,  Sec.  284;  Horan  v.  People,  10  111.  App.  21. 

Mr.  Justice  Wall  delivkeed  the  opinion  of  the  Coubt. 

This  was  an  action  of  debt  on  the  official  bond  of  Merton 
Dunlap,  as  county  clerk  of  Ford  county,  for  the  official  term, 
from  the  first  Monday  of  December,  1882,  to  the  first  Mon- 
day of  December,  1886.  The  principal  on  the  bond  was  not 
served  with  process  and  the  cause  proceeded  to  hearing 
against  the  sureties  alone.  A  jury  was  waived  and  a  trial 
had  before  the  court,  resulting  in  a  finding  and  judgment 
for  the  plaintifi's,  the  damages  being  assessed  at  $1,316.74. 

The  claim  of  the  plaintiffs,  upon  which  the  finding  was 
based,  was  composed  of  three  classes : 

1st.  Fees  collected  by  Dunlap  In  Probate  and  County 
Court  matters  and  not  accounted  for  by  him  in  his  semi- 
annual reports,  $425.23. 

2d.  Money  paid  Dunlap  on  the  authority  of  the  board 
of  supervisors  for  fees  earned  by  him  in  making  tax  books 
and  in  other  services  for  the  county  and  for  costs  taxed  in 
insane  pauper  cases  which  he  did  not  account  for  in  his 
semi-annual  reports,  $482.90. 

3d.  For  money  alleged  to  have  been  paid  to  Dunlap  by 
the  county  treasurer  on  uncountersigned  orders,  some  of 
which  were  authorized,  some  of  which  were  in  excess  of  the 
amount  authorized,  and  some  of  which  were  wholly  unau- 
thorized, the  money  so  received  by  Dunlap  being  appropri- 
ated by  him  to  his  own  use  and  never  accounted  for,  $408.61. 

As  to  the  first  class  appellants  make  no  contention  and 
substantially  concede  liability  therefor. 

As  to  the  second,  the  objection  is  that  at  the  different 
times  when  the  items  embraced  in  this  class  were  allowed 
there  was  nothing  due  the  clerk  for  salary,  clerk  hire  or 
other  expenses;  that  is  to  say,  these  allowances  were  made 
at  various  times  when  there  was  no  unpaid  balance  due  him 
on  his  semi-annual  settlements  and  were  not  included  in  his 
reports. 

The  position  as  Ave  understand  it,  is,  that  the  county  can 
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not  properly  allow  the  clerk  for  his  fees  earned  in  services 
rendered  the  county  or  in  pauper. insane  cases  (which  the 
county  is  liable  for)  unless  at  the  time  of  the  allowance  there 
is  a  balance  due  the  clerk  as  shown  by  his  reports. 

We  think  this  position  untenable.  Whenever  the  clerk 
has  a  claim  against  the  county  for  services  rendered  the 
county,  or  for  fees  which  it  is  unconditionally  bound  for, 
there  is  no  reason  why  he  may  not  ask  nor  why  the  county 
may  not  pay.  He  should  charge  himself  with  the  amounts 
so  received  in  the  next  semi-annual  report,  and  in  this  way 
the  accounts  may  be  properly  kept. 

This  view  seems  to  be  supported  by  the  case  of  The  Peo- 
ple, etc.,  V.  Foster,  133  111.  496.  There  the  court  say  that 
when  fees  are  a  proper  charge  against  the  county,  the  board 
may  audit  and  allow  them  and  draw  an  order  therefor  on 
the  treasurer,  and  that  the  officer  should  charge  himself  with 
the  amount  so  received  in  his  next  report. 

Quoting  from  the  opinion,  "  there  can  be  no  distinction 
between  fees  earned  by  the  officer  chargeable  to  the  county 
and  those  chargeable  to  individuals;  they  must  in  each 
instance  be  paid  to  the  officer,  and  he  must,  in  the  same 
manner,  account  for  each  thereof." 

As  to  the  third  class,  the  position  is  that  because  the 
money  received  by  the  clerk  and  not  accounted  for,  was 
obtained  on  orders  which  were  not  countersigned  by  the 
treasurer  and  which  were  not  payable  to  the  clerk,  the  sure- 
ties are  not  liable. 

It  appears  that  accounts  were  presented  against  the  county 
at  various  times  for  stationery  furnished  the  county  by 
various  firms,  and  for  liabilities  to  the  Deaf  and  Dumb  Insti- 
tute. The  board  would  audit  the  bills  and  order  payment, 
and  the  clerk  would  issue  orders  professedly  in  pursuance 
of  the  action  of  the  board,  but  it  was  found  that  in  some 
instances  the  orders  were  issued  in  excess  of  the  bills  allowed, 
the  record  being  Jfalsely  written  to  that  extent,  and  in  some 
instances  wholly  without  any  authority  from  the  board. 
It  was  the  treasurer's  custom  to  pay  the  orders  to  the  clerk 
without  having  countersigned  them,  and  to  report  them  as 
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paid  to  the  county  board.  Having  approved  the  treasurer's 
report,  the  board  woul<}  destroy  the  orders.  The  clerk 
would  remit  to  the  claimants  but  not  always  the  full  amount 
allowed  by  the  board.  With  such  loose  and  irregular 
methods  prevailing,  it  was  easy  for  the  clerk  to  defraud  the 
county  as  well  as  its  creditors.  It  is  now  insisted  that  the 
treasurer  was  at  fault  in  paying  orders  which  he  had  not 
previously  countersigned,  and  in  paying  them  to  the  clerk 
when  he  was  not  the  payee  named  therein.  Certainly  the 
treasurer  was  negligent. 

It  was  the  duty  of  the  clerk  to  present  the  order  to  the 
treasurer  to  be  countersigned,  before  delivering  the  same  to 
the  person  for  whose  benefit  it  was  drawn,  and  it  was  the 
duty  of  the  treasurer  to  examine  the  records  of  the  county 
board  and  ascertain  that  the  issuing  of  the  order  was  war- 
ranted thereby,  and  if  it  so  appeared,  to  countersign  the 
order. 

This  neglect  of  duty  by  the  treasurer  greatly  facilitated 
the  fraudulent  act  of  the  clerk. 

But  are  the  sureties  to  be  released  from  liability  for  the 
malfeasance  of  the  clerk  because  of  the  malfeasance  of  the 
treasurer  ?    Clearly  not. 

It  is  urged  that  the  law  forbids  the  payment  of  the  funds 
of  the  county  in  the  irregular  way  here  practiced;  that  the 
clerk  acted  without  authority  in  that  he  violated  the  law, 
and  that  his  actions  were,  therefore,  not  binding  upon  his 
sureties. 

But  the  answer  is  that  the  clerk  obtained  this  money  by 
the  misuse  of  his  ofiScial  authority  to  issue  orders,  and  his 
wrongful  act  was  also  an  official  act  in  that  it  waa  done 
under  color  of  his  office,  without  which  the  fraud  could  not 
have  been  perpetrated. 

It  will  not  do  to  say  that  the  clerk  was  acting  unofficially 
when  he  violated  the  law  and  his  duty.  If  so  there  would 
be  no  use  in  requiring  an  official  bond. 

The  very  object  of  the  bond  is  to  provide  indemnity 
against  his  malfeasance,  as  well  as  his  misfeasance  or  his  non- 
feasauce.    As  was  said  in  Turner  v.  Sisson,  137  Mass.  191, 
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''  Bv  an  official  act  is  not  meant  a  lawful  act  of  the  officer 
in  the  service  of  process;  if  so  the  sureties  would  never  be 
responsible.  It  means  any  act  done  by  the  officer  in  his 
official  capacity,  under  color  and  by  virtue  of  his  office.'' 

The  fact  that  the  treasurer  was  negligent,  or  even  culpable, 
does  not  lessen  the  fault  of  the  clerk  or  render  his  act  any 
less  official.  While  it  may  inculpate  another,  it  can  not 
relieve  him.  The  People  v.  Tread  way,  17  Mich.  4S0;  Arming- 
ton  V.  The  State,  45  Ind.  10;  Crickett  v.  The  State,  18  Ohio 
St.  9;  Mechem  on  Public  Offices,  Sec.  284;  Horan  v.  The 
People,  etc.,  10  Brad.  21. 

It  may  be  urged  that  the  county  board  might,  by  the 
exercise  of  due  care,  have  discovered  that  the  orders  wei  e 
improperly  issued  and  have  refused  to  approve  the  report  of 
the  treasurer,  whereby  the  loss  would  have  fallen  upon  the 
latter  and  not  on  the  county. 

This  position  can  not  be  held.  It  is  not  a  defense  that  by 
the  exercise  of  superior  diligence  the  victim  might  have 
prevented  the  successful  operation  of  the  fraud. 

The  act  of  the  clerk  in  issuing  the  orders  being  colorably 
official,  made  possible  by  virtue  of  his  official  position,  and 
beinof  such  an  act  as  would  have  been  authorized  under 
proper  circumstances  and  which  w^ould  receive  no  credit 
except  from  appearing  to  be  an  official  act,  is  within  the  in- 
damnity  afforded  by  the  bond  and  is  binding  as  such  upon 
the  sureties. 

Were  not  this  the  rule,  then  in  every  case  where  the  clerk 
violates  the  law,  bringing  loss  to  the  county,  the  sureties 
may  plead  exemption  on  the  ground  that  the  act  is  unofficial 
becatse  unlawful. 

Upon  the  point  that  payment  was  made  by  the  treasurer 
to  Bunlap  on  orders  which  were  not  payable  to  him,  it  may 
be  noticed  that  the  orders  were  payable  to  the  person  named 
therein  or  to  bearer,  and  that  the  clerk  was  apparently  in- 
trusted by  the  payees  with  the  matter  of  treceiving  the  orders 
and  sending  to  them  by  bank  exchange  the  proceeds.  This 
seems  to  have  been  the  usual  course  of  business.  Moreover, 
we  believe  it  is  customary  for  these  orders,  which  of  course 
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have  not  the  qualities  of  commercial  paper,  to  pass  from 
hand  to  hand  without  indorsement. 

Banks  usually  take  them  from  the  holder,  and  the  treasurer 
usually  pays  them  to  the  holder  without  indorsement,  wliere 
the  holder  is  known  and  where  there  are  no  circumstances 
of  suspicion.  This  is  a  well  known  usage  and  is  a  matter  of 
business  convenience.  We  are  not  able  to  see  how  this 
irregularity,  if  it  may  be  so  termed,  can  avail  as  a  defense  to 
the  sureties.  We  deem  it  unnecessary  to  consider  the  various 
holdings  and  rulings  of  the  court  as  discussed  in  the  briefs. 
Three  propositions  of  law  were  held  at  the  instance  of  the 
plaintiffs,  which  were  intended  to  apply  respectively  to  the 
three  classes  of  claims  embraced  in  the  plaintiff's  demand. 
There  is  no  conflict  in  the  proofs,  and  we  are  satisfied  that 
the  judgment  is  in  accordance  with  the  law.  It  will  be 
affirmed. 
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James    H.  Hackett,  Administrator  of  the  Estate  of 
Francis  W.  Baker,  Deceased,  v.  Henry  C.  Pratt  ^ 
and  Robert  A.  Kueehler,  Partners  as 
Thb  Pratt-Kneehler  Drug  Co. 


1.  Damages — IncLdequate, — At  common  law  new  trials  were  not 
allowed  upon  the  ground  that  the  damages  aUowed  by  the  jury  in  actions 
for  torts  were  insufficient;  at  least  such  was  the  rule  in  trespass  in  et 
arniis,  and  there  is  much  authority  that  the  rule  applied  in  all  actions 
for  torts. 

3.  New  Trials — Inadequate  Damages, — As  a  general  rule  a  new 
trial  will  not  be  gi*anted  on  the  groimd  that  the  damages  are  too  small 
in  actions  for  wrongs  and  injuries,  but  we  think  an  exception  may  be 
drawn  from  the  more  modem  judicial  holdings. 

8.    New  TbulLs— -Grossly  Inadequate    Damagea-^A   More   Modem 
Ride. — ^Where  a  verdict  gives  grossly  inadequate  damages  to  the  plaintiff, 
a  new  trial  may  be  granted  the  plaintiff  upon  the  same  principle  that  ^ 
like  relief  is  granted  to  a  defendant,  when  excessive  damages  are 
assessed  by  the  jury.       * 

4.  Measure  op  Damages— CMZiguidafedDamogfes.— Where  there  is 
no  legal  measure  and  the  damages  are  unliquidated  the  estimation  of 
damages  is  peculiarly  within  the  province  of  the  jury;  so  also  as  to  the  as- 
sessment of  vindictive  or  exemplary  damages;  but  where  actual  dama|;es 
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are  shown  with  such  definiteness  as  to  furnish  a  reasonably  certain  meas- 
ure, the  court  may  look  into  the  circumstances  proven  and  grant  a  new 
trial,  if  the  amount  awarded  by  the  verdict  is  manifestly  inadequate. 

5.  Dbuooists— jSfto^ufe  Concerning  the  Sale  of  Poisons. — Section 
103  of  the  Criminal  Code,  which  provides  for  the  punishment  of  any 
druggist  who  shall  sell  and  deliver  corrosive  sublimate  or  other  poisonous 
substances  or  liquids,  without  having  the  word  **  poison  "  printed  upon 
a  label  attached  to  the  vial  in  which  the  poison  is  contained,  does  not 
apply  to  cases  where  a  druggist  is  induced  to  daliver  a  poisonous 
liquid  to  a  person  by  the  representations  of  such  person  that  it  was  his, 
and  without  knowing  the  character  of  the  same. 

Memorandiun. — Action  to  recover  damages  resulting  from  death  by 
negligent  acts.  Appeal  from  the  Circuit  Court  of  Morgan  County;  the 
Hon.  Cyrus  Epler,  Judge,  presiding.  Heard  in  this  court  at  the  May 
term,  1898,  and  affirmed.    Opinion  med  October  28,  1893. 

The  opinion  states  the  case. 

Owen  P.  Thompson  and  John  A.  Bkllatti,  attorneys  for 
appellant 

I.  L.  MoBRisoN  and  Edward  P.  Kirby,  attorneys  for 
appellee  Henry  0.  Pratt. 
J.  P.  LippiNooTT,  attorney  for  appellee  Robert  Kuechler. 

Mb.  Presiding  Justice  Boggs  delivered  the  opinion  of 
THE  Court. 

This  was  a  case  brought  by  the  appellant's  administrator 
for  the  benefit  of  two  daughters  and  a  nephew,  next  of  kin 
of  the  intestate,  to  recover  damages  from  the  appellees,  who 
were  druggists,  for,  as  it  is  alleged,  negligently  causing  the 
death  of  Francis  W.  Baker,  appellant's  intestate. 

The  case  has  been  twice  tried,  each  hearing  before  a  jury, 
the  verdict  in  the  first  instance  being  for  the  appellees,  and 
upon  the  last  hearing  the  appellees  were  found  guilty  by 
the  jury,  and  the  damage  of  the  appellants  assessed  at  one 
dollar.  The  appellant's  administrator  entered  a  motion  for' 
a  new  trial,  the  reasons  assigned  being : 

1.  The  court  admitted  improper  evidence  in  behalf  of 
the  defendants. 
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2.  The  court  gave  improper  instruction  for  the  defend- 
ants. 

3.  The  verdict  is  wholly  inadequate  as  to  the  amount  of 
the  damages. 

4.  The  verdict  is  against  the  evidence. 

5.  The  verdict  is  inconsistent. 

The  motion  being  overruled,  appellant  prayed  for  and 
obtained  this  appeal  The  errors  assigned  are  the  same 
urged  upon  the  Circuit  Court  as  grounds  for  a  new  trial, 
but  the  briefs  of  counsel  make  no  reference  to  the  admission 
of  alleged  improper  testimony,  nor  to  any  instructions 
alleged  to  have  been  erroneously  given. 

These  points  are  therefore  waived.  There  remains  for 
our  consideration  only  the  complaints  that  the  damages 
allowed  are  insufficient  and  the  verdict  inconsistent  and 
against  the  evidence.  These  resolve  themselves  into  one 
complaint,  which  is,  that  the  damages  are  wholly  insufficient; 
for  appellant  does  not,  of  course,  complain  that  the  ver- 
dict is  otherwise  against  the  evidence  or  otherwise  incon- 
sistent with  the  evidence. 

It  seems  that,  at  the  common  law,  new  trials  were  not 
allowed,  upon  the  ground  that  the  damages  awarded  by  the 
jury  in  action  for  torts  were  insufficient;  at  least,  such  was 
the  rule  in  trespass  vi  et  armis,  and  there  is  much  author- 
ity that  the  rule  applied  in  all  actions  for  torts.  Bacon's 
Abridg.,  Ed.  1861,  p.  605;  4  Minor  Inst.  758. 

Conceding  that,  as  a  general  rule,,  a  new  trial  will  not  be 
granted  on  the  ground  that  the  damages  a^  too  small 
in  actions  for  wrongs  and  injuries,  still  we  think  an  ex- 
ception may  be  drawn  from  the  more  modem  judicial  hold- 
ings. The  law  is,  we  think,  that  where  a  verdict  gives 
grossly  inadequate  damages  to  the  plaintiff,  a  new  trial  may 
be  granted  the  plaintiff  upon  the  same  principle  that  like 
relief  is  granted  to  a  defendant  when  excessive  damages  are 
assessed  by  the  jury.  1  Sutherland  on  Damages,  815-16; 
Amer.  and  Eng.  Ency.  of  Law,  page  893,  note  1,  and  pages 
590-1-2.  This  doctrine  is  recognized  in  Carr  v.  Miner,  42 
111.  179,  and  James  v.  Morey,  44  111.  352. 
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Where  there  is  no  legal  measure  and  the  damages  are 
unliquidated,  the  estimation  of  damages  is  peculiarly  in  the 
province  of  the  jury;  so  also  as  to  the  assessment  of  vin- 
dictive or  exemplary  damages;  but  where  actual  damages 
are  shown  with  such  definiteness  as  to  furnish  a  reasonably 
certain  measure,  we  think  the  rule  is  that  the  court  mav 
look  into  the  circumstances  proven  and  grant  a  new  trial, 
if  the  amount  awarded  by  the  verdict  is  manifestly  inade- 
quate. 

The  case  of  Comstock  v.  Brosseau,  65  111.  39,  and  cases  in 
4  Scam.  33,  and  p.  497,  cited  by  counsel  for  appellee  as  sup- 
porting the  contrary  holding,  only  decide  that  a  new  trial 
will  not  be  granted  to  enable  a  party  to  recover  vindictive 
damages. 

The  deceased  was  a  jeweler  and  earning  and  receiving 
wages  at  the  rate  of  $18  per  week.  He  provided  a  home  for 
and  supported  and  maintained  his  two  daughters  and  con- 
tributed to  the  support  of  his  nephew,  a  boy  of  the  age  of 
eleven  years,  and  also  was  educating  the  nephew.  These 
persons,  it  is  clear,  w^ere  injured  pecuniarily,  and  suffered  sub- 
stantial financial  loss  by  reason  of  the  death  of  the  deceased, 
and  the  evidence  furnished  a  reasonably  certain  measure  of 
damages  therefor.  So  it  might  seem  manifest  that  the  nom- 
inal amount  allowed  by  the  verdict  was  wholly  inadequate 
to  compensate  the  beneficial  plaintiflfs  for  the  wrong  and 
injury  which  the  jury  otherwise  indicated  was  inflicted  upon 
them. 

We  are  disposed  to  agree  with  the  Appellate  Court  of  the 
First  District  in  the  view  of  that  court  as  expressed  in  Lovett 
V.  City  of  Chicago,  36  111.  App.  570,  and  O'Mally  v.  Railway 
Co.,  33  111.  App.  354,  that  "  the  refusal  of  a  new  trial  will  not 
be  disturbed  merely  on  the  strength  of  the  inconsistency  of 
the  verdict."  But  if  a  verdict  be  that  the  defendant  is  guilty 
of  such  neglect  or  default  as  results  in  the  death  of  a  human 
being,  and  yet  allows  but  nominal  damages  to  the  beneficial 
plaintiif,  who  appears  from  the  evidence  to  have  suffered  sub- 
stantial pecuniary  loss  by  reason  of  the  death  of  the  deceased, 
we  are  called  upon,  it  seems  to  us,  to  subject  the  cause  to  an 
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investigation  to  ascertain  if  the  verdict  upon  the  whole  case 
administers  justice  between  the  parties. 

The  default  and  neglect  relied  upon  in  the  first  and  second 
counts  of  the  declaration  is  that  the  appellees  were  druggists, 
engaged  in  the  business  of  compounding  and  selling  drugs, 
medicines,  poisons,  etc.,  and  that  they  committed  the  sale  of 
such  articles  to  Henry  C.  Pratt,  who,  it  alleges,  was  not  a 
registered  or  an  assistant  registered  pharmacist,  and  that 
Francis  Baker,  the  appellant's  intestate,  who  was  suffering 
with  an  attack  of  la  grippe,  "  went -to  their  place  of  business 
and  asked  for  a  vial  of  whisky  and  rook  candy,  and  that  the 
defendant  unlawfully,  carelessly  and  negligently  filled  the 
vial  with  deadly  poison  called  corrosive  sublimate,  instead  of 
the  mixture  called  for  by  the  said  Baker  and  paid  for  by  him, 
and  did  not  affix  a  label  to  the  wrapper  or  cover  of  said  vial 
having  thereon  the  word  "  poison,"  or  the  words  "  corrosive 
sublimate,"  and  that  Baker,  exercising  due  care,  etc.,  drank  of 
said  poison  and  died  from  its  effects.  There  is  in  the  reconl 
no  proof  tending  to  show  that  Pratt  was  not  a  registered  or 
an  assistant  registered  pharmacist,  or  tending  to  show  that 
Pratt,  or  any  one  else,  filled  a  vial  or  bottle  in  which  he 
intended  to  put,  or  into  which  the  deceased  expected  that  he 
would  put,  whisky  and  rock  candy,  with  corrosive  sublimate 
or  any  other  mixture  for  the  deceased.  No  right  of  recov- 
ery could  be  based  upon  either  of  these  counts. 

The  third  and  only  other  count  charges  that  the  defend- 
ants, as  partners,  were  engaged  in  the  business  of  compound- 
ing and  selling  drugs,  medicines,  poisons,  etc.,  at  retail,  in 
Jacksonville,  and  that  the  deceased  went  into  their  drug 
store  and  asked  for  and  paid  for  a  small  vial  of  whisky  and 
rock  candy,  and  that  one  of  the  defendants  filled  a  small  vial 
with  poison — corrosive  sublimate — and  placed  around  it  a 
wrapper  or  cover;  when  the  deceased  asked  for  whisky  and 
rock  candy  one  of  the  defendants  delivered  to  him  the  said 
vial  of  corrosive  sublimate,  carelessly  and  negligently,  and 
well  knowing  that  the  deceased  intended  to  drink  the  con- 
tents, and  that  said  deceased  with  due  care  for  his  own 
safety  removed  the  cork  from  the  vial,  and  drank  the 
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contents  of  the  vial,  and  was  poisoned  and  afterward  died 
by  reason  thereof.  It  is  upon  this  count  alone  that  any 
verdict  or  judgments  for  the  appellant  could  be  supported. 
The  direct  averments  of  this  count  are  that  the  deceased 
went  into  the  drug  store  of  the  appellants  and  asked 
for  whisky  and  rock  candy,  and  that  in  reponse  to  his  order 
a  vial  was  filled  carelessly  and  negligently  with  corro- 
sive sublimate  instead  of  whisky.  There  is  no  pretense,  as 
we  before  said,  that  any  testimony  was  introduced  even  tend- 
ing to  prove  that  the  appellee,  or  any  one,  by  mistake  or 
negligence  put  corrosive  sublimate  in  a  bottle  or  vial  that 
was  intended  to  be  filled  with  whisky  and  rock  candy. 

If  inferences  in  favor  of  the  pleader  can  be  drawn  from  a 
pleading  and  some  violence  in  that  respect  be  indulged  in,  it 
might  be  inferred  from  this  third  count  that  it  Avas  intended 
by  it  to  charge  that  one  of  the  defendants  put  corrosive  sub- 
limate in  a  vial  and  put  a  wrapper  or  cover  around  it,  and  that 
another  of  the  defendants  handed  the  vial  to  the  deceased 
when  he  asked  for  a  vial  of  whisky  and  rock  candy.  Unless 
such  violent  presumption  is  indulged  no  evidence  will  be 
found  in  the  record  to  justify  any  finding  whatever  under 
the  declaration. 

The  evidence  was,  however,  allowed  to  go  to  the  jury  with- 
out objection  to  exclude  it,  and  the  jury  passed  upon  the 
case  thus  presented  to  them,  upon  instructions  that  are  not 
complained  of,  and  consequently  our  duty  is  to  determine  the 
question  presented  to  us  from  a  consideration  of  the  facts 
and  circumstances  proven. 

It  appears  from  the  evidence  that  the  deceased  was  a 
jeweler,  and  was  employed  and  worked  in  a  jewelry  estab- 
lishment but  two  doors  from  appellees'  drug  store.  He  was 
suffering  from  an  attack  of  la  grippe,  and  was  using  a 
remedy — whisky  and  rock  candy — which  was  procured  from 
appellees.  He  had  been  using  this  remedy  for  some  weeks 
and  found  it  necessary  to  procure  three  or  four  bottles  each 
week.  His  habit  when  he  had  exhausted  his  supply,  was  to 
bring  his  empty  bottle  as  he  came  to  his  work  in  the  morn- 
ing, leave  it  at  apjiellees'  drug  store  to  be  filled,  and  call  for 
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it  as  he  was  on  his  way  home  at  the  noon  hour;  or  if  he  did 
not  bring  an  empty  bottle  with  him  he  would  step  into  the 
drug  store  in  the  morning  and  order  a  bottle  to  be  filled  for 
him,  which  he  would  call  for  at  noon.  Appellees'  custom 
was  to  fill  the  bottle  with  whisky  and  rock  candy,  wrap  it  in 
manila  wrapping  paper,  and  lay  it  on  the  shelf  until  the 
deceased  should  call  for  it.  In  the  morning  of  the  day  of  the 
unfortunate  occurrence  out  of  which  this  cause  arose,  one  of 
the  appellees,  Mr.  Kucchler,  received  from  a  young  lady 
customer  a  prescription  for  two  drachms  of  corrosive  subli- 
mate in  eight  ounces  of  alcohol,  which  he  filled  by  putting 
the  requisite  amounts  of  the  desired  liquids  in  a  bottle,  upon 
which  was  affixed  a  label  bearing  the  word"  poison"  printed 
thereon.  The  young  lady  requested  him  to  keep  the  bottle 
until  she  should  call  for  it  on  her  way  home,  and  he  wrapped 
it  in  manila  wrapping  paper,  of  the  same  color  used  when 
wrapping  bottles  of  whisky  and  rock  candy  fot  the  deceased 
and  other  parties  generally,  and  laid  it  upon  the  shelf  where 
packages  to  be  delivered  to  deceased  and  other  customers 
were  frequently  laid.  Mr.  Kuechler  testified  he  wrote  the 
name  and  address  of  the  young  lady,  and  the  sum  to  be  paid 
by  her  on  the  package,  and  went  to  dinner,  leaving  Mr. 
Pratt,  another  of  appellees,  who  had  no  knowledge  of  the 
corrosive  sublimate  prescription,  in  charge  of  the  store.  It  is 
conceded  that  the  deceased  came  for  a  bottle  of  whisky  and 
rock  candy,  and  received  the  package  of  corrosive  sublimate. 
He  hastily  tore  away  part  of  the  wrapper,  removed  the  cork, 
and  drank  of  the  contents  of  the  bottle.  The  appellant 
contends  that  admissions  and  statements  of  the  appellees 
were  proven,  to  the  efifect  that  the  deceased  had,  as  was  his 
custom,  ordered  in  the  morning  a  bottle  of  his  remedy,  to 
be  prepared  and  ready  for  him  at  noon,  and  that  it  was  so 
prepared  and  wrapped  in  manila  paper,  and  laid  upon  the 
shelf  near  the  package  of  corrosive  sublimate;  that  when 
he  called,  two  packages  were  on  the  shelf,  and  Mr.  Pratt  neg- 
ligently and  carelessly  handed  him  the  one  containing  the 
corrosive  sublimate. 

The  testimony  of  the  appellees  and  their  employes  upon 
this  point,  is  that  the  deceased  had  not  been  in  the  drug 
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store  that  day,  prior  to  the  time  he  called  at  noon,  and  that 
be  had  not  ordered  a  bottle  to  be  filled  for  him,  or  left  his 
empty  bottle  for  that  purpose,  but  that  he  came  into  the 
drug  store  at  noon  and  went  toward  the  shelf  where  the 
package  containing  the  corrosive  sublimate  lay,  and  point- 
ing toward  it,  said  to  Mr.  Pratt,  "  give  me  my  bottle;"  that 
Mr.  Pratt  did  not  know  what  was  in  the  package,  but  from 
the  words  and  actions  of  the  deceased,  supposed  the  deceased 
did  know,  and  seeing  but  one  package  there,  handed  it  to 
him.  They  deny  that  two  packages  were  on  the  shelf. 
Soon  after  the  deceased  had  drunk  the  poison,  and  while  yet 
in  the  drug  store,  his  overcoat  was  brought  in  from  his 
place  of  employment,  and  in  one  of  its  pockets  an  empty 
bottle  was  found,  upon  seeing  which  the  deceased  said,  "  that 
is  what  made  the  trouble,"  or  "caused  the  mischief,"  or  some- 
thing to  that  eflfect.  Appellees  argue  with  much  force  that 
the  deceased  intended  to  leave  that  empty  bottle  in  the 
drug  store,  to  be  refilled,  thought  he  had  done  so,  and  came 
into  the  drug  store  laboring  under  such  a  false  impression, 
and  seeing  a  package  wrapped  in  same  kind  of  paper  and  of 
about  the  size  of  the  onte  he  expected  to  get,  lying  upon 
the  same  shelf  where  packages  intended  for  him  had  at  other 
times  been  placed,  the  conclusion  that  it  was  for  him  arose 
in  his  mind,  ai^d  that  he  asked  for  it  and  pointed  to  it  as  his 
and  that  Mr.  Pratt,  relying  upon  the  words  and  actions  of 
the  deceased,  gave  him  the  package  without  knowing  what 
it  contained,  or  having  reasons  to  suspect  it  was  not  what 
the  deceased  thought  it  was. 

The  103d  section  of  the  Criminal  Code,  which  provides  for 
the  punishment  of  any  druggist  who  shall  "  sell  and  de- 
liver "  corrosive  sublimate,  or  other  poisonous  substances  or 
liquids,  without  having  the  word  "poison"  printed  upon  a 
label  attached  to  the  vial  in  which  the  poison  is  contained, 
was  complied  with,  though  we  do  not  think  it  has  applica- 
tion to  this  case,  nor  do  we  think  the  right  of  the  parties 
depended  at  all  upon  compliance,  or  non-compliance  with 
the  14th  section  of  the  pharmacy  act,  for  its  proviso  is  that 
its  provisions  shall  not  apply  to  the  dispensing  of  physicians' 
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prescriptions  for  poisons.  The  right  of  recovery,  if  any 
there  be  apon  the  facts  proven,  must  rest  upon  the  ground 
that  Mr.  Pratt's  conduct  in  handing  the  package  containing 
the  poisonous  liquid  to  the  deceased  was  negligent,  and  that 
he,  in  the  exercise  of  ordinary  care  as  a  dealer  in  deadly 
drugs,  should  have  removed  the  wrapper  before  handing  the 
{mckage  to  the  deceased.  Recovery  could  not  be  had  upon 
that  theory,  if  the  deceased,  by  a  failure  to  exercise  ordinary 
care,  contributed  to  the  mishap.  A  careful  consideration  of 
the  evidence  has  impressed  our  minds  with  the  conviction 
that  the  truth  of  the  matter  is,  that  the  deceased  on  the 
morning  in  question  intended  to  leave  in  the  drug  store, 
the  empty  bottle,  afterward  found  in  the  pocket  of  his  coat, 
to  be  filled  with  the  remedy  he  was  using,  but  that  he  did 
not  do  so;  that  he  came  into  the  drug  store  at  the  noon 
hour,  hurriedly,  laboring  under  and  controlled  by  the  impres- 
sion that  his  bottle  was  there,  ready  for  his  use,  and  seeing 
the  package  containing  the  corrosive  sublimate,  supposed  it 
was  for  him.  His  words  and  actions  induced  the  like  be- 
lief in  the  mind  of  Mr.  Pratt,  who,  at  his  request,  delivered 
the  package  to  him,  as  a  reasonable  and  prudent  man  under 
all  the  circumstances  would  most  probably  have  done.  If 
either  of  these  parties  was  responsible  more  than  the  other  for 
the  unfortunate  result,  it  was  not  the  appellees.  A  finding  for 
the  appellees  would,  in  our  opinion,  have  been  more  in  har- 
mony with  the  weight  of  the  evidence.  The  verdict  is  not 
therefore  unjust  as  to  the  appellant,  and  can  not  be  reversed 
upon  the  ground  alone  that  it  is  not  consistent.  The  ap- 
pellees are  content  to  abide  the  judgment  and  end  the  liti. 
gation,  and  they  alone,  in  our  view,  have  cause  of  complaint. 
The  judgment  is  therefore  affirmed. 


Third  District — May  Term,  1893.         355 

Corbin  v.  The  People. 


William  P.  Corbin  t.  The  People  of  the  State  of  Illinois. 

1.  Prosbcutiok— ITie  Term  Defined  —A  prosecution  is  defined  to  be 
the  institution  or  commencement  and  continuance  of  a  criminal  suit;  the 
process  of  exhibiting  formal  charges  against  an  offender  before  a  legal 
tribimal  and  pursuing  them  to  final  judgment. 

2.  Co&is-'Construction  of  the  Statute,— The  effect  of  Sec.  511,  Ch. 
38,  R.  S.,  entitled  **  The  Criminal  CJode,"  is  to  impose  upon  a  convicted 
defendant  the  duty  and  liability  of  paying  all  the  costs  and  fees  legally 
earned  and  taxable  in  the  case. 

8.  Costs— Fee*  of  Foreign  Witnesaes.— Under  Sec.  47,  Ch.  53,  R.  S., 
entitled  "  Fees,  etc.,"  the  fees  of  foreign  witnesses,  whether  on  behalf  of 
the  people  or  of  a  defendant,  are  properly  taxable  as  legal  costs  of  a  prose- 
cution. 

4.  Costs  ec  Criminal  Prosecution  -Effect  of  a  Taxation.-^When  a 
defendant  is  convicted,  the  judgment  is  that  he  pay  the  fees  appearing 
on  the  fee  book,  subject,  of  course,  to  his  right  to  question  the  correct- 
ness of  the  bill  by  motion  to  retax,  or  by  replevin  of  the  fee  bill.  A  judg- 
ment for  the  costs  is  incident  to  a  judgment  of  conviction. 

6.  Criminal  Prosecution — Position  of  the  County  in  ReltMion  to  the 
Same, — Though  prosecutions,  criminal  in  character,  proceed  formally  in 
the  name  of  the  people  of  the  State,  the  county  in  which  the  crime  is 
committed  is  recognized  and  treated  by  the  provisions  of  the  statute  as 
having  a  relation  to  a  criminal  cause,  practically  that  of  a  party  to  it. 

6.  Counties— jRaywcni  of  Fees  in  Criminal  Causes. — The  duties 
devolving  upon  a  party  to  a  criminal  proceeding  are  cast  by  law  upon  the 
county.  Its  privity  to  a  criminal  cause  is  such  that  the  payment  of  the 
fees  of  witnesses  by  it  under  tlie  statute,  may  well  be  regarded  as  a  pay- 
ment of  such  fees  in  advance  by  a  party,  to  be  recovered  against  the 
defendant,  if  convicted,  as  in  civil  actions. 

7.  WrrNESSKS — Fees  of  Non-Resident, — The  legislative  design  was  to 
provide  every  poor  or  indigent  defendant  with  means  wherewith  to 
defray  the  expenses  of  non-resident  witnesses  who  know  of  facts  material 
to  his  defense,  and  to  relieve  defendants,  though  amply  able  to  pay  such 
witnesses,  from  the  necessity  of  doing  so  unless  proven  guilty. 

8.  Costs  in  Criminal  CASEa^LiabUity  of  Person  Convicted,  To  Pay 
Fees  of  Non-Resident  Witnesses, — It  was  not  the  design  of  the  statute 
to  relieve  a  defendant,  when  proven  guilty  of  the  charge  against  him,  of 
the  burden  of  paying  witnesses*  fees,  or  to  make  any  distinction  in  that 
respect  between  the  fees  of  resident  or  non-resident  witnesses. 

Memorandnm.— Motion  to  re-tax  costs  and  to  quash  fee  bill.  Error  to 
the  Circuit  Court  of  Moultrie  County;  the  Hon.  Edmund  P.  Vail, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1893,  and 
affirmed. 

The  opinion  states  the  case. 
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J.  R.  &  Walter  Eden,  attorneys  for  plaintiff  in  error. 
J".  Meeker,  state's  attorney,  for  the  defendant  in  error. 

Mr.  Presiding  Justice  Booos  delitered  the  opinion  of 
THE  Court. 

At  the  November  terra,  18S7,  of  the  Moultrie  Circuit  Court, 
an  indictment  charging  the  appellant  with  the  crime  of  mur- 
der, was  returned  by  the  grand  jury  of  that  county.  At 
the  April  term,  1890,  of  the  same  court,  a  final  trial  was  had 
upon  the  indictment,  the  result  being  a  verdict  and  judg- 
ment that  the  appellant  was  guilty  of  manslaughter. 

At  the  instance  of  the  accused  and  of  the  state's  attorney 
certain  witnesses,  residents  of  foreign  counties,  were  required 
to  and  did  attend  as  witnesses  in  the  case  in  the  Circuit 
Court  of  Moultrie  County.  Each  of  such  witnesses  were, 
upon  proper  certificates,  paid  the  witness  fees  allowed  by  law 
out  of  tRe  county  treasury  of  Moultrie  countj^  and  such  fees 
were  taxed  in  the  bill  of  fees  in  the  case  by  the  clerk  of  the 
court. 

When  the  case  was  finally  disposed  of  the  clerk  issued  a 
fee  bill  and  execution  against  the  appellant  for  the  costs  in 
the  case,  including  the  fees  of  such  witnesses. 

The  appellant  contends  that  fees  of  the  witnesses  who 
had  been  paid  by  the  county,  were  not  legally  taxable  to  him 
as  costs.  He  sought  to  quash  the  fee  bill  as  to  such  fees  but 
his  motion  to  that  effect  was  overruled,  and  he  prosecutes 
this  appeal  to  present  that  question  to  this  court. 

The  statute  provides  that  *'  when  a  person  is  convicted  of 
an  offense  under  any  statute,  or  at  common  law,  the  court 
shall  give  judgment  that  the  offender  pay  the  costs  of  the 
prosecution.     1  Starr  &  Curtis'  Stat.,  Sec.  511,  Chap.  38. 

A  prosecution  is  defined  to  be  the  institution  or  com- 
mencement and  continuance  of  a  criminal  suit;  the  process 
of  exhibiting  formal  charges  against  an  offender  before  a 
legal  tribunal,  and  pursuing  them  to  final  judgment.  Bur- 
rill's  Law  Diet.,  title  "Prosecution;"  Schulte  v.  Keokuk 
Co.,  37  N.  W.  Rep.  376. 
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Such  is  the  meaning  of  the  word  prosecution  in  the  stat- 
ute above  quoted, 

•  The  effect  of  this  statute  is  to  impose  upon  a  convicted 
defendant  the  duty  and  liability  of  paying  all  the  costs  and 
fees  legally  earned  and  taxable  in  the  case. 

The  fees  of  foreign  witnesses,  whether  on  behalf  of  the 
people  or  of  a  defendant  are,  we  think,  properly  taxable  as 
legal  costs  of  a  prosecution.  Sec.  47,  Chap.  53,  R.  S.,  enti- 
tled "  Fees,  etc.,"  provides  that  a  witness  who  attends  in  a 
criminal  case  for  either  the  people  or  the  defendant,  shall, 
upon  proper  certificate,  be  paid  his  fees  out  of  the  treasury 
of  the  county  where  the  crime  was  committed.  The  fees 
involved  in  the  case  at  bar  were  so  paid. 

Counsel  for  the  plaintiff  in  error  insist  that  a  judgment 
can  not  be  rendered  in  favor  of  the  witness,  because  he  has 
been  paid;  nor  in  favor  of  the  county,  because  the  county  is 
not  a  party  to  the  proceeding;  and  that  fees  of  foreign  wit- 
nesses in  criminal  cases  stand  upon  the  same  footing  as  fees 
of  jurors;  both  are  to  be  paid  out  of  the  county  treasury. 
The  duty  of  the  clerk  is  to  tax  the  fees  of  witnesses  who 
make  the  affidavit  required  by  the  statute.  This  duty 
is  in  no  wise  affected  by  the  fact  that  the  witness  may  have 
received  his  fees  from  the  county,  the  defendant,  or  any 
other  person  who  was  willing  to  and  did  advance  the  fees. 
Such  fees  are  taxed  by  the  clerk  to  the  party  in  whose  be- 
half the  witness  attended.  When  a  defendant  is  convicted 
the  judgment  is  that  he  pay  the  fees  thus  appearing  on  the 
fee  book,  subject,  of  course,  to  his  right  to  question  the  cor- 
rectness of  the  bill  by  motion  to  re-tax,  or  by  replevin  of 
the  fee  bill.  A  judgment  for  the  costs  is  incidental  to  a 
judgment  of  conviction.     Moody  v.  People,  20  111.  315. 

It  is  true,  a  county  is  not  in  form  a  party  to  a  criminal 
prosecution,  yet  so  many  duties  and  liabilities  are  imposed 
by  law  upon  the  county  in  conection  with  criminal  proceed- 
ings in  its  courts  that  it  can  not  be  regarded  as  a  stranger 
to  such  suits. 

When  a  defendant  is  acquitted,  or  when  convicted,  if  the 
costs  of  the  circuit  clerk  can  not  be  collected  from  the  de- 
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fendants,  the  county  is  required  to  pay  them.  (Sec.  15, 
Chap.  53  R.  S.)  So  in  certain  cases  to  pay  sheriflfs  costs 
(Sec.  19,  Chap.  53,  page  1130;  1st  Vol.  S.  &  C.  et  al.);  in  all 
criminal  cases  to  pay  jurore'  fees;  also  expenses  of  dieting 
accused  persons  confined  in  its  jail,  and  in  case  of  change  of 
venue  to  pay  jurors'  fees  and  other  expenses  incurred  by  the 
county  to  which  the  venue  is  changed,  and  by  the  statute 
under  consideration,  to  advance  the  fees  of  witnesses  who 
reside  in  other  counties,  which,  of  course,  are  wholly  lost  if 
the  defendant  be  acquitted. 

Though  prosecutions,  criminal  in  character,  proceed  for- 
mally  in  the  name  of  the  people  of  the  State,  the  county  in 
which  the  crime  was  committed  is  recognized  and  treated 
by  the  provisions  of  the  statute  we  have  mentioned  and  by 
others  not  referred  to,  as  having  and  bearing  a  relation  to  a 
criminal  cause — practically  that  of  a  party  to  it.  The  name 
of  "  The  People  of  the  State  of  Illinois,"  in  which  a  prose- 
cution runs,  is  not  that  of  either  a  natural  or  artificial  person 
or  corporation.  The  duties  devolving  upon  the  party  prose- 
cuting such  a  proceeding  are  cast  by  law  upon  the  county, 
which  is  a  body  corporate  and  politic.  Its  privity  to  a  crim- 
inal cause  is  such  that  the  payment  of  the  fees  of  witnesses 
by  it  under  the  statute  may  well,  and  in  our  opinion  is  to 
be  regarded  as  a  payment  of  such  fees  in  advance  by  a  party, 
to  be  recovered  against  the  defendant  if  convicted,  as  in  civil 
actions. 

True,  the  statute  requires  the  countj'^  to  pay  like  witness 
fees  to  the  witnesses  in  behalf  of  the  accused.  Two  consid- 
erations, both  beneficient  to  the  accused,  moved  the  enact- 
ment of  this  provision.  First,  the  accused,  if  acquitted,  would 
not  recover  from  any  one  such  costs  by  him  expended  in  his 
own  defense.  Second,  it  provided  a  fund  for  the  use  of 
accused  persons  who  might  be  financially  unable  to  otherwise 
secure  the  attendance  of  necessary  witnesses.  The  legisla- 
tive design  was  to  provide  every  poor  or  indigent  defendant 
with  means  wherewith  to  defray  the  expenses  of  non-resi- 
dent witnesses  who  knew  of  facts  material  to  his  defense, 
and  to  relieve  defendants,  though  amply  able  to  pay  such 


Third  District— May  Term,  1893.  3o9 

Kinney  ▼.  The  People. 

witnesses,  from  the  necessity  of  doing  so,  unless  proven 
guilty.  It  was  not  the  design  of  the  statute  to  relieve  a 
defendant,  when  proven  guilty  of  the  charge  against  him,  of 
the  burden  of  paying  witness  fees,  or  to  make  any  distinction 
in  that  respect  between  the  fees  of  resident  or  non-resident 
witnesses.  The  judgment  of  the  Circuit  Court  was,  in  our 
opinion^  correct|  and  must  be  affirmed. 


Michael  filnney  t.  The  People  of  the  State  of  Illinois  for 
the  use  of  Boad  District  No.  9^  in  Morgan  County. 

1.  OFFICEBS—Time  in  Which  to  Perform  Q(?lciaZ  2ic<«.— Where  a 
statute  specifies  the  time  within  which  a  public  officer  is  to  perform  an 
official  act  regarding  the  rights  and  duties  of  others,  it  will  be  considered 
as  directory,  merely,  unless  the  nature  of  the  act  to  be  perfoi-med,  or  the 
anguage  used  by  the  legislature,  shows  chat  the  designation  of  the  time 
was  intended  as  a  limitation  of  the  power  of  the  officer. 

2.  Officers — Statutory  Directions — When  Mandatory, — Directions 
which  are  not  of  the  essence  of  the  thing  to  be  done,  but  which  are  given 
with'  a  view  merely  to  the  proper,  orderly  and  prompt  conduct  of  the 
business,  and  by  a  failure  to  obey  which,  the  rights  of  those  interested 
are  not  prejudiced,  are  not  commonly  to  be  regarded  as  mandatory,  and 
if  the  act  is  performed,  but  not  in  time,  or  in  the  precise  mode  indicated,  it 
may  still  be  sufficient,  if  that  which  is  done  accomplished  the  substantial 
purpose  of  the  statute. 

8.  Officers — TreoMirer  of  Commissioners  of  Highways — Construc- 
tion of  Statute,— Qec,  60  of  the  road  law  of  1889,  providing  that  the 
treasurer  of  the  commissioners  of  highways  shall,  within  twenty  days 
after  the  regular  meeting  in  June,  make  complaint,  under  oath,  before 
any  justice  of  the  peace,  against  each  person  who  has  not  paid  his  poll 
tax,  is  directory,  and  a  prosecution  against  delinquents  is  not  barred  by 
the  lapse  of  the  twenty  days  mentioned  in  the  statute. 

Hemorandnm. — ^Appeal  from  the  Circuit  Court  of  Morgan  County; 
the  Hon.  C^ybttb  Eplbr,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1808,  and  affirmed.    Opinion  filed  December  12,  1898. 

The  opinion  states  the  case. 

OsoAs  A.  DeLeuw,  attorney  for  appellant. 

M.  T.  Layman,  attorney  for  appellee. 
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Mb.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  was  a  prosecution  under  Par.  186  (Sec.  60),  Ch.  121, 
K.  S.,  for  failure  to  pay  the  poll  tax  provided  for  in  that 
section. 

The  principal  question  of  fact  was  whether  the  appellant 
was  properly  on  the  list  of  able-bodied  men  of  the  district 
and  between  the  specified  ages.  This  the  jury  solved 
against  him,  and  we  are  not  prepared  to  say,  after  reading 
the  abstract,  that  the  finding  was  without  sufficient  proof, 
or  that  it  was  induced  by  any  improper  ruling  or  instruc- 
tion. 

The  principal  question  of  law  was,  whether  the  failure  to 
institute  the  proceedings  within  twenty  days  after  the 
regular  June  meeting  was  fatal.  The  rule,  as  announced 
in  the*  text  books  and  as  approved  by  the  Supreme  Court 
in  Whalin  v.  The  City  of  Macomb,  76  111.  49,  is : 

"Where  a  statute  specifies  the  time  within  which  a 
public  .officer  is  to  perform  an  official  act,  regarding  the 
rights  and  duties  of  others,  it  will  be  considered  as  director}^ 
merely,  unless  the  nature  of  the  act  to  be  performed,  or  the 
language  used  by  the  legislature,  shows  that  the  desig- 
nation of  the  time  was  intended  as  a  limitation  of  the 
power  of  the  officer." 

Cooley,  in  his  work  on  Constitutional  Limitations,  re- 
marks, p.  78:  "Those  directions  which  are  not  of  the 
essence  of  the  thing  to  be  done,  but  which  are  given  with  a 
view  merely  to  the  proper,  orderly  and  prompt  conduct  of 
the  business,  and  by  a  failure  to  obey  which  the  rights  of 
those  interested  are  not  prejudiced,  are  not  commonly  to  be 
regarded  as  mandatory,  and  if  the  act  is  performed,  but  not 
in  time,  or  in  the  precise  moile  indicated,  it  may  still  be 
sufficient,  if  that  which  is  done  accomplished  the  substantial 
purpose  of  the  statute." 

Another  eminent  writer  says :  "  And  in  general  it  may 
be  laid  down  as  a  rule  that  when  a  statute  directs  certain 
proceedings  to  be  done  in  a  certain  way  or  at  a  certain  time, 
and  the  form  or  the  period  does  not  appear  essential  to  the 
judicial  mind,  the  law  will  be  regarded  as  directory,  and  the 
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proceeding  under  it  will  be  held  valid,  though  the  command 
of  the  statute  as  to  the  form  and  time  has  not  been  strictly 
obeyed,  the  time  and  manner  not  being  of  the  essence  of  the 
thing  to  be  done."    Potter's  Dwarris,  p.  222,  note  29. 

We  are  inclined  to  hold  that  the  direction  as  to  time  in 
the  statute  under  consideration  is  not  essential,  and  was  not 
so  designed,  but  was  only  intended  to  induce  early  and 
prompt  action  against  delinquents;  that  it  is  therefore  direc- 
tory, merely,  and  that  the  prosecution  was  not  barred  by  the 
lapse  of  twenty  days. 

The  judgment  will  be  aflBrmed. 


Washington   Boyce  t.  Stephen  A.  Watson    and  Alva      g  ^± 

Watson* 

r 

1.  Sales— Good  Will  of  Trade, — A  covenant  which  requires  a  per- 
son to  abstain  from  the  exercise  of  his  calling  for  a  limited  time  in  a 
particular  place  is  not  in  violation  of  public  policy. 

2.  Damages— W'/ien  Liquidated  by  Stipulation. — If  the  parties  to  an 
agreement  have  named  a  sum  as  a  forfeiture  or  penalty  in  case  of  a 
breach  it  vrill  generally  be  so  treated  and  damages  awarded  according 
to  the  wrong  or  injury  shown  by  evidence  to  have  been  inflicted  by  the 
brc?Fch :  but  if  the  intent  of  the  parties  to  be  gathered  from  the  instrument 
considered  altogether  is  that,  though  denominated  a  forfeiture  or  a  pen- 
alty, the  sum  so  named  was  intanded  as  liquidated  damages,  it  will  be  so 
regarded  if  the  damages  arising  from  a  breach  are  uncertain  and  not 
capable  of  being  ascertained  by  any  satisfactory  or  known  rule  for 
measuring  damages. 

8.    Good  Will  of  TtULDEr^Covenant  for  the  ^ale  of— Damages.— "B, 

sold  out  his  business  in  D to  W.,  and  in  the  bill  of  sale  covenanted 

not  to  again  engage  in  the  business  in  D for  the  space  of  five  years, 

and  in  case  he  did  to  forfeit  and  pay  to  W.  $1,000  as  liquidated  damages 
for  the  breach  of  the  covenant.  The  covenant  was  broken  and  W. 
recx)vered  $1,000  for  damages.    Held,  proper. 

4.  Sales  op  Good  Wnx  of  Trade— A^.:>  Defense  tluit  the  Vendee  has 
Disposed  of  His  Interest  in  the  Business. — In  an  action  by  the  vendee 
upon  a  covenant  for  the  sale  of  the  good  will  of  a  trade  it  is  no  defense 
to  say  that  since  the  making  of  the  covenant  the  vendee  has  sold  out  the 
business  and  consequently  has  no  interest  therein  and  can  not  therefore 
be  injured  by  the  breach  of  such  covenant 
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Xemorandnm.— Action  of  covenant  in  Circuit  Court  of  Yermilion 
Ck>unt7;  the  Hon.  Edward  P.  Vail,  Judge,  presiding.  Trial  by  the 
court;  finding  for  plaintiff  |1,000;  judgment;  appeal  by  defendant. 
Heard  in  this  court  at  the  May  term,  1B93,  and  affirmed.  Opinion  filed 
October  28, 1898. 

Statement  of  the  Case. 

On  the  15th  day  of  July,  1889,  the  plaintiflf  in  error,  who 
was  engaj^d  in  business  as  a  photographer  in  the  city  of 
Danville,  sold  his  stock  in  trade  and  business  to  the  defend- 
ants in  error,  and  agreed  that  he  would  not  again  engage  in 
business  as  a  photographer  in  Danville  for  the  term  of  five 
years.  He  executed  and  delivered  to  said  defendants  in 
error  the  following  covenant,  viz.: 

"  Know  all  men  by  these  presents,  that  Washington  Boyce, 
of  the  City  of  Danville,  County  of  Vermilion,  State  of  Illi- 
nois, in  consideration  of  $1,006  paid  by  Stephen  A.  Watson 
and  Alva  Watson,  the  receipt  whereof  is  hereby  acknowl- 
edged, doth  hereby  bargain,  sell  and  deliver  unto  said 
Watson 

(Here  follows  list  of  articles  sold,  which  is  omitted.) 

To  have  and  to  hold  the  said  goods  and  chattels  unto  the 
said  Stephen  A.  Watson  and  Alva  Watson,  their  executors, 
administrators  and  assigns,  to  their  own  proper  use  and 
benefit  forever.  And  he,  the  said  Washington  Boyce,  of 
Danville,  Vermilion  county,  Illinois,  doth  avow  himself  to 
be  the  true  and  lawful  owner  of  said  goods  and  chattels,  in 
manner  as  aforesaid,  and  that  he  will,  and  his  executors  and 
administrators  shall,  warrant  and  defend  the  said  bargained 
goods  and  chattels  unto  the  said  Stephen  A.  Watson  and 
Alva  Watson,  their  executors,  administrators  and  assigns, 
from  and  against  the  lawful  claims  and  demands  of  all  per- 
sons, and  I,  the  said  Washington  Boyce,  covenant  to  and 
with  the  said  Watsons,  that  1  will  not  enter  into  the  busi- 
ness of  photographing,  in  Danville,  Vermillion  county,  Dli- 
nois,  within  five  years  from  this  date,  and  in  case  he  does  he 
will  forfeit  and  pay  said  Watsons,  parties  of  the  second 
part,  the  sum  of  $1,000,  liquidated  damages,  for  breach  of 
this  covenant 
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In  witness  whereof,  I,  the  said  Washington  Boyce,  of 
Danville,  111.,  have  hereunto  set  my  hand  and  seal  this  fif- 
teenth day  of  July,  in  the  year  of  our  Lord,  1889.  Posses- 
sion to  be  given  at  once  of  the  gallery, 

Washington  Boyce.     [Seal]  "• 

This  was  an  action  in  covenant  brought  to  recover  the 
sum  of  $1,000  as  liquidated  damages  for  a  breach  of  the  cove- 
nant, the  plaintiff  in  error  having,  as  it  is  alleged,  engaged 
in  business  as  a  photographer  in  Danville.  The  plaintiff  in 
error  filed  six  pleas.  By  the  third,  fourth,  fifth  and  sixth 
of  these  pleas  it  is  alleged  as  in  defense  of  the  action  that 
plaintiff  in  error  and  Stephen  A.  Watson,  at  the  date  of  the 
covenant,  were  rival  photographers  in  Danville,  and  that  he 
contracted  with  Stephen  to  sell  him  his  stock  in  trade,  and 
agreed  not  to  enter  in  the  business  in  Danville  for  five  years; 
that  Alva  Watson  consented  to  become  security  upon  cer- 
tain notes  which  Stephen  was  to  give  plaintiff  in  error  for 
the  purchase  price  of  the  goods,  upon  the  condition  that  the 
bill  of  sale  of  the  articles  sold  should  be  made  to  him  and 
Stephen,  jointly,  but  that  Alva  was  to  have  no  interest  in 
the  goods,  when  relieved  from  liability  as  surety  for  Stephen; 
that  after  the  purchase  of  the  stock  in  trade  of  plaintiff  in 
error  had  been  completed,  Stephen  entered  into  the  business 
of  photography,  in  Danville,  at  the  place  formerly  occupied 
by  plaintiff  in  error,  but  that  on  the  6th  day  of  February, 
1891,  said  Stephen  having  paid  the  notes  upon  which  said 
Alva  was  surety,  and  being  the  sole  owner  of  the  articles 
mentioned  in  the  instrument  sued  on,  sold  and  delivered 
them  to  one  John  A.  Ross,  and  covenanted  to  and  with  said 
Eoss  for  a  valuable  consideration  that  he  would  sever  his 
connection  with  the  business  of  photography  in  Danville, 
while  said  Ross  was  or  might  be  so  engaged  in  that  city; 
that  thereupon  said  Stephen  Watson  retired  from  business 
as  a  photographer  in  Danville,  and  from  thence  forward 
neither  he  nor  said  Alva  Watson  have  or  had  any  interest  in 
said  goods  or  in  the  said  business  of  photography  in  Dan- 
ville, and  that  on  the  16th  day  of  February,  1891,  the  plaint- 
iff in  error  purchased  of  said  Eoss  a  one-half  interest  in  said 
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photographic  goods  and  the  good  will  of  the  business  and 
entered  into  copartnership  with  him. 

The  fifth  plea  is  that  the  sum  of  |1,000  in  the  covenant 
mentioned  was  not  intended  by  the  parties  thereto  as  assessed 
and  liquidated  damages,  but  as  a  penalty  to  be  forfeited  upon 
a  breach  of  the  bond. 

The  sixth  plea  is  that  at  the  time  of  the  alleged  breach  of 
the  bond  neither  Stephen  nor  Alva  Watson"  had  any  interest 
in  the  goods  mentioned  in  covenant,  nor  other  photographic 
goods  in  Danville,  nor  in  the  business  of  photography  in 
that  city. 

The  court  sustained  a  demurrer  to  each  of  these  pleas. 
The  cause  was  submitted  to  the  court,  who  refused  to  admit 
in  evidence,  under  other  pleas,  proof  that  Stephen  A.  Wat- 
son had  sold  his  business  to  Ross  and  contracted  not  to  enter 
into  such  business  in  Danville  for  five  years,  and  also  refused 
to  admit  proof  that  Alva  Watson  was  a  resident  of  Indiana, 
and  had  no  interest  in  photographic  property  or  affairs  in 
Danville,  and  also  to  hear  parol  evidence  that  the  $1,000, 
mentioned  in  the  covenant,  was  intended  as  a  penalty  or  for- 
feiture and  not  as  liquidated  damages.  Propositions  of  law 
applicable  to  the  facts  set  out  in  the  rejected  pleas  as  con- 
stituting defenses  to  the  action  were  presented  to  the  court 
and  refused.  The  judgment  was  for  the  defendants  in  error 
in  the  sum  of  $1,000,  to  review  which  thiji  writ  of  error  is 
prosecuted. 

G.  W.  Salmaits  and  W.  J.  Calhoun,  attorney  for  plaintiff 
in  error. 

Lawrekcb  &  Lawrence,  attorneys  for  defendants  in  error. 

Mr.  Presidino  Justice  Booos  delivered  the  opinion  of 
THE  Court. 

The  covenant  of  these  parties  only  required  the  plaintiff 
in  error  to  abstain  from  the  exercise  of  his  calling  for  a 
limited  time  in  a  particular  place. 

The  restriction  was  not  violative  of  public  policy  but  was 
valid. 
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This  principle  is  so  familiar  and  well  recognized  that  it 
needs  no  citation  of  authorities  in  its  support. 

Another  principle  applicable  to  this  contention  is  declared 
in  Gobble  v.  Linder,  76  111-  157,  to  be  equally  well  settled, 
and  that  is  if  the  parties  to  an  agreement  have  named  in  the 
instruments  a  sum  as  a  forfeiture  or  penalty  in  case  of  a 
breach  it  will  generally  be  so  treated,  and  damages  awarded 
according  to  the  wrong  or  injury  shown  by  evidence  to  have 
been  inflicted  by  the  breach;  but  that  if  the  intent  of  the 
parties  to  be  gathered  from  the  instrument  considered 
altogether  is  that,  though  denominated  a  forfeit  or  a  penalty, 
the  sum  so  named  was  intended  as  liquidated  damages,  it  will 
be  so  regarded  if  the  damages  arising  from  a  breach  are 
uncertain  and  not  capable  of  being  ascertained  by  any  satis< 
factory  or  known  rule  for  measuring  damages. 

In  the  case  at  bar  we  are  not  left  to  the  necessity  of 
gathering  or  inferring  the  intent  of  the  parties  relative  to  the 
sum  named  from  the  whole  instrument,  because  the  express 
words  of  the  covenant  are  that  the  plaintiff  in  error  in  case 
of  a  breach,  "  will  forfeit  and  pay  said  Watsons  the  sum  of 
•one  thousand  dollars  liquidated  damages."  Moreover,  it  is 
manifest  that  the  damages  which  would  result  from  a  breach 
of  a  covenant  not  to  engage  in  the  business  of  photography 
are  uncertain  and  difficult  of  ascertainment  as  an  issue  or 
question  of  fact,  and  as  it  appears  from  the  face  of  the  cove- 
nant that  the  parties  agreed  upon  a  sum  certain  as  liquidated 
damages  in  case  of  a  breach,  and  there  being  no  reason 
apparent  wh}^  such  sum  should  be  deemed  disproportionate 
to  the  real  or  possible  damages  thus  agreed  and  jBxed,  we 
think  the  ruling  of  the  Circuit  Court  that  the  amount  of 
the  recovery  was  controlled  and  fixed  by  the  sum  stipulated, 
was  correct.  Gobble  v.  Linder,  sujpra;  Perrie  v.  Webber,  47 
Illinois,  41;  13th  Am.&  Eng.Ency.  of  Law,  854-56  and  867. 

Counsel  for  plaintiff  in  error  argue  that  as  the  pleas  aver 
that  the  plaintiff  in  error  retired  from  business  after  selling 
out  to  the  Watsons,  and  remained  out  of  the  business  while 
Stephen  Watson  engaged  in  it  in  Danville,  and  only  exer- 
cise his  skill  in  photography  after  the  Watsons  had  retired 
from  such  business  in  Danville,  under  a  contract  on  the  part 
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of  Stephen  Watson  not  to  engagein  it  again  in  that  city  for 
five  years,  that  it  undisputably  appeared  from  the  pleas 
that  no  actual  damage  accrued  to  the  defendants  in  error  or 
either  of  them,  and  as  in  the  absence  of  actual  injury  and 
damages  there  can  be  no  recovery  of  liquidated  damages, 
the  pleas  presented  a  complete  defense  and  the  court  erred 
in  holding  to  the  contrary.  The  contract  and  covenant  of 
the  plaintiff  in  error  that  he  would  not  engage  in  business 
as  a  photographer  in  Danville  within  five  years  from  its  date 
was  a  valid  and  binding  obligation,  and  as  such,  was  enforce^ 
able  in  the  courts.  It  can  not  be  said  that  defendants  in  error 
can  not  possibly  be  interested  in  the  performance  of  the 
contract,  nor  be  damaged  by  its  breach,  simply  because 
neither  of  them  are  engaged  in,  nor  interested  in,  the  busi- 
ness of  photography  in  Danville.  For  aught  that  appears  in 
the  pleas,  they,  or  one  of  them,  may  be  engaged  or  interested 
in  such  business  in  the  immediate  vicinitv  of  that  cit^  and 
may  suffer  because  of  the  exercise  by  the  plaintiff  of  his 
skill,  experience  and  reputation  as  a  photographer  in  Dan- 
ville, to  an  extent  but  little,  if  any,  less  than  if  the  parties 
were  rivals  in  the  business  in  the  same  city  or  village.  The 
exercise  of  his  calling  by  the  plaintiff  in  error  in  Danville, 
may  be  prejudicial  to  the  defendant  in  other  ways  which 
can  not  and  need  not  be  the  subject-matter  of  conjecture. 
He  legally  bound  himself  to  defendant  in  error  for  a  con- 
sideration, not  to  so  exercise  his  calling  in  that  city  for  a 
limited  period  of  time,  and  agreed  that  if  he  violated  his 
covenant,  that  the  damages  to  be  paid  by  him  to  them 
should  not  be  left  to  the  courts  to  determine  as  a  matter  of 
fact,  but  should  be  estimated  and  fixed  at  $1,000. 

He  received  and  enjoyed,  or  is  yet  in  the  enjoyment  of  the 
considerations  paid  for  his  agreement  to  so  abstain  from 
his  calling,  and,  as  he  has  refused  to  abide  by  his  covenant, 
it  can  only  be  held  that  he  is  liable  for  its  breach. 

The  obligees  are  entitled  to  the  full  benefit  of  the  cove- 
nant, and  the  obligor  does  not  fully  answer  its  violations  by 
saying  that  the  obligees  are  no  longer  his  rivals  in  Danville. 
The  pleas  were  properly  held  insuificient. 

The  judgment  must  be  and  is  affirmed. 
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William  B.  Hnnter  y.  The  People  of  the  State  of 

Illinois. 

1.  Indictment — Statutory  Offenses, — An  indictment  for  a  mere  stat- 
utory offense  must  be  framed  upon  the  statute,  and  this  fact  must  dis- 
tinctly appear  upon  the  face  of  the  indictment  itself. 

2.  Statutory  CROSsa— Requisites  of  the  Indictment--Wii&a.  the 
language  of  a  statute  creating  a  new  offense  does  not  describe  the  act  or 
acts  constituting  such  offense,  the  pleader  is  bound  to  set  them  forth 
specifically. 

8.  Criminal  Law — Statutory  Offenses— Frame  of  the  Indictment, — 
On  the  general  principles  of  common  law  pleading,  it  may  be  said  tliat 
it  is  sufficient  to  frame  tbe  indictment  in  the  words  of  the  statute,  in  all 
cases  where  the  statute  so  far  individuates  the  offense  that  the  offender 
has  proper  notice,  from  the  mere  adoption  of  the  statutory  terms,  what 
the  offense  he  is  to  be  tried  for  really  is;  but  in  no  other  case  is  it  suffi- 
cient to  follow  the  words  of  the  statute. 

4.  Election  Frauds— Jn«wj^cien<  Indictment— JJnder  Sec.  82,  Ch.  46, 
R.  S.,  providing  that  •*  Whoever  at  an  election  fraudulently  or  deceit- 
fully changes  a  ballot  of  an  elector,  with  intent  to  deprive  such  elector 
of  voting  for  such  person  as  he  intended,  shall,  on  conviction  thereof, 
be  fined  in  a  sum  not  exceeding  one  thousand  dollars,  or  imprisoned  in 
the  county  jail  not  exceeding  one  year,  or  both,  in  the  discretion  of  the 
court,**  an  indictment  charging  that  the  defendant  unlawfully,  will- 
fully, fraudulently  and  deceitfully  did  change  a  certain  ballot  of  one 
J.  T.,  who  wafl  then  and  there  an  elector,  etc.,  with  intent  to  deprive  the 
said  J.  T.  aa  such  elector  of  voting  for  one  D.  C.  D.  for  the  office  of 
supervisor  of  said  town  of  Mt.  Z.  as  he,  the  said  J.  T. ,  then  and  there  in- 
tended, contrary  to  the  form  of  the  statute,  etc.,  is  not  sufficient. 

Memorandum. — Indictment  for  changing  ballot.  Error  to  the  Circuit 
Court  of  Macon  County;  the  don.  Edward  P.  Vail,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1893,  and  reversed.  Opinion  filed 
October  28,  1898. 

The  opinion  states  the  case. 

Brief   fob   Plaintiff  ik  Error,  Buckingham  &  Schroll 

AND  W.  0.  Johns,  Atiornbys. 

'The  special  matter  of  the  whole  offense  should  be  set 
forth  in  the  indictment  with  such  certainty  that  the  offense 
may  judicially  appear  to  the  court.  Whart.  Crim.  PI.  and 
Prac.,  Sec.  151,  et  seq,^  Sec.  221;  1  Bish.  Crim.  Prac.,  Sec. 
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623,  et  seq,;  1  Archb.  Crim.  Prac.  and  Plead.,  p.  265,  et  seq.; 
McNair  v.  The  People,  89  111.  441;  Johnson  v.  People,  113 
111.  102;  Pearce  v.  The  State,  60  Am.  Dec,  135;  23  Am. 
Law  Rev.  540;  Whitesides  v.  People,  Beecher's  Breese,  21; 
Thompson  v.  People,  96  111.  168;  Williams  v.  The  People, 
101  111.  382;  Hungate  v.  People,  7  Brad.  101;  Baker  v.  The 
People,  105  111.  452;  Ferkel  v.  People,  16  Brad.  310;  Bren- 
nan  v.  The  People,  110  III  536. 

I.  R.  Mills,  state's  attorney,  for  defendant  in  error. 

Mk.  Justice  Wall  delitebed  the  opinion  of  the  Couht. 

The  plaintiff  in  error  was  convicted  of  violating  the  elec- 
tion law. 

The  indictment  contained  eighteen  counts.  In  the  first 
it  was  averred  that  the  accused,  at  an  election  being  held 
on  the  7th  of  April,  1891,  "in  the  town  of  Mount  Zion,  in 
the  county  of  Macon,  for  the  election  of  town  officers  for 
said  town,  unlawfully,  willfully  and  deceitfully  did  change 
a  certain  ballot  of  one  John  Tohill,  who  was  then  and  there 
an  elector  of  said  town,  in  the  county  aforesaid,  with  intent 
then  and  there  unlawfully  to  deprive  the  said  John  Tohill 
as  such  elector,  of  voting  for  one  David  C.  Davidson  for 
the  office  of  supervisor  of  said  town  of  Mount  Zion,  as  he, 
the  said  John  Tohill,  then  and  there  intended,  contrary  to 
the  form  of  the  statute,"  etc. 

The  other  counts  (except  the  8th,  which  was  quashed), 
were  like  the  first,  the  name  of  a  different  voter  being  set 
out  in  each  one. 

A  motion  to  quash  was  overruled  as  to  all  the  counts, 
save  the  eighth. 

A  trial  by  jury  resulted  in  a  verdict  of  guilty  on  all  the 
counts  except  the  6th,  8th,  and  17th. 

A  motion  for  new  trial  was  interposed,  whereupon  the 
prosecution  asked  and  obtained  leave  to  enter  a  nolle  pros. 
as  to  the  2d,  11th,  13th  and  16th  counts.  The  motion  for 
new  trial  was  overruled,  and  judgment  was  entered  impos- 
ing a  fine  of  $50,  and  imprisonment  in  the  county  jail  for 
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ten  days  upon  each  of  the  counts  remaining,  eleven  in 
number. 

The  trial  was  protracted  and  the  record  is  voluminous. 
Many  errors  have  been  assigned.  The  case  has  been  elabo- 
rately and  ably  presented  on  both  sides  in  this  court  by  oral 
as  well  as  printed  arguments. 

In  the  view  we  are  com;>elled  to  take,  it  will  be  unneces- 
sary to  notice  all  or  even  the  major  part  of  the  points  dis- 
cussed. 

The  first  question  to  be  considered  is  as  to  the  sufficiency 
of  the  indictment. 

It  is  insisted  the  counts  are  all  defective  for  various  rea- 
sons, and  especially  because  they  fail  to  aver  the  manner 
and  means  by  which  the  alleged  change  in  the  ballots  was 
made.  To  this  objection  it  is  answered  that  the  indict- 
mefht  is  for  a  statutory  offense,  and  that  the  charge  is 
stated  "  in  the  terms  and  language  of  the  statute,"  and  '^so 
plainly  that  the  nature  of  the  offense  may  be  easily  under- 
stood by  the  jury — relying  upon  Sec.  6,  Div.  11  of  the 
Criminal  Code.  This  provision  is  a  very  familiar  one.  It 
is  frequently  cited  at  the  bar  and  has  often  been  discussed 
by  our  Supreme  Court.  It  would  be  unnecessary  labor 
to  notice  and  analyze  the  various  cases  so  appearing  in  the 
reports,  but  we  think  a  very  clear,  concise  and  apt  state- 
ment is  to  be  found  in  Johnson  v.  The  People,  113  111.  102, 
where  the  court  say  :  "  No  principle  of  criminal  pleading  is 
better  settled  than  that  an  indictment  for  a  mere  statutorv 
offense  must  be  framed  upon  the  statute,  and  this  fact  must 
distinctly  appear  upon  the  face  of  the  indictment  itself. 
That  it  shall  so  appear,  the  pleader  must  charge  the  offense 
in  the  language  of  the  statute  or  si>ecifically  set  forth  the 
acts  constituting  the  same.  It  sometimes  happens,  how- 
ever, that  the  language  of  a  statute  creating  a  new  offense, 
does  not  describe  the  act  or  acts  constituting  such  offense; 
in  that  case  the  pleader  is  bound  to  set  them  forth  specific- 
ally. This  elementary  rule  is  laid  down  in  all  the  standard 
works  on  criminal  law  and  is  recognized  by  this  court." 

Wharton  on  Criminal  Pleading  and  Practice,  Sec.  220,  re- 

Vou  T.II  24 


370  Appellate  Courts  of  Illinois. 

Vol.  52.]  Hunter  v.  The  People. 

marks :  "  On  the  general  principles  of  common  law  pleading 
it  may  be  said  that  it  is  sufficient  to  frame  the  indictment  in 
the  words  of  the  statute,  in  all  cases  where  the  statute  so  far 
individucUes  the  offense,  that  the  offender  has  proper 
notice  from  the  mere  adoption  of  the  statutory  terms  what 
the  offense  he  is  to  be  tried  for  really  is,  but  in  no  other 
case  is  it  sufficient  to  follow  the  words  of  the  statute. 
It  is  no  more  allowable  under  a  statutory  charge  to  put 
the  defendant  on  trial  without  a  specification  of  the  offense, 
than  it  would  be  under  a  common  law  charge."  And  in  the 
succeeding  section: 

"A  statute  on  creating  a  new  offense  describes  it  by  its 
popular  name.  It  is  made  indictable,  for  instance,  to  obtain 
goods  by  falsely  personating  another. 

But  no  one  would  maintain  that  it  is  enough  to  charge 
the  defendant  with  *  falsely  personating  another.'  So  -  far 
from  this  being  the  case,  the  indictment  would  not  be  good 
unless  it  stated  the  kind  of  personation,  and  the  person  on 
whom  the  personation  took  effect.  An  act  of  Congress 
makes  it  indictable  to  *  make  a  revolt,'  but  under  this  act 
it  has  been  held  necessary  to  specify  what  the  revolt  is. 
'  Fraud '  in  elections  in  a  Pennsvlvania  statute  is  made 
indictable;  but  the  indictment  must  state  what  the  fraud  is. 

It  is  not  enough  to  say  that  the  defendant  *  attempted  ' 
an  offense,  though  this  is  all  the  statute  says ;  the  partic- 
ulars of  the  attempt  must  be  given.  *  Not  a  qualified 
voter'  in  a  statute  must  be  expanded  in  the  indiqtment  by 
showing  in  what  the  disqualification  consists." 

Bishop  on  Criminal  Procedure,  Vol.  1,  Sec.  629,  remarks : 
"An  offense  not  defined,  but  created  by  some  word  of 
known  m3aning,  is  bounded  by  the  term  itself;  yet  an 
indictment  employing  the  term  alone,  would  be  often  insuffi- 
cient. It  must  set  out  the  elements  of  offense;  thus  a  stat- 
ute having  made  it  an  offense  to  maliciously  and  cruelly 
maim,  beat  or  torture  a  horse,  ox,  or  other  cattle,  a  count 
for  torture,  the  court  deemed,  must  show  the  means  and 
their  effect.  In  all  acts  of  this  character  *  *  *  the 
means  of  producing  the  torture  must  be  averred,  and  the 
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court  must  see  that  such  means  have  the  inevitable  and 
natural  tendency  to  produce  the  effect  in  which  the  criminal 
charge  consists," 

The  statute  upon  w^hich  this  indictment  is  predicated 
describes  the  oflFense  thus:  "fraudulently  or  deceitfully 
changes  a  ballot  of  an  elector,  with  intent  to  deprive  such 
elector  of  voting  for  such  person  as  he  intended."  CI.  3,  Par. 
84,  Ch.  46,  K.  S. 

Here  an  offense  is  created,  and  in  defining  it,  general  terms 
are  necessarily  employed.  The  act  must  be  fraudulent  or 
deceitful;  there  must  be  a  change  in  or  of  a  ballot,  and  that 
must  be  done  with  the  intent  to  deprive  the  elector  of  voting 
for  such  person  as  he  intended.  The  change  here  denounced 
must  of  course  be  a  substantial  one,  and  in  some  degree  cal- 
culated to  effect  the  illegal  object.  It  is  suggested  there  are 
various  ways  by  which  it  might  be  accomplished,  as  by  sub- 
stituting a  wholly  different  ballot,  or  by  some  alteration  of 
the  ballot  voted,  as  by  erasing  or  cutting  out  the  name  of  a 
candidate  or  by  placing  a  paster  with  another  name  over 
that  of  the  candidate,  or  by  writing  in  the  name  of  another 
candidate,  so  that  the  ballot  would  be  for  two  candidates 
for  the  same  oflSce,  or  by  changing  the  name  of  the  oflSce,  or 
by  placing  some  mark  or  designation  upon  the  ballot  that 
might  render  it  insensible  and  void.  It  is  also  suggested  by 
the  prosecution  and  it  was  so  held  by  the  trial  court,  that 
the  change  may  be  made,  not  only  before  the  ballot  is  ten- 
dered to  the  election  judges,  but  after  it  has  been  by  them 
received. 

The  statute  does  not,  in  the  language  of  Wharton,  so  far 
individuate  the  offense,  as  that  from  the  adoption  of  the 
statutory  terms,  the  offender  would  know  what  particular 
act  he  was  charged  with.  Manifestly,  it  would  have  been 
impracticable  to  set  out  all  the  various  ways  by  which  a 
ballot  might  be  fraudulently  or  deceitfully  changed,  and  so 
the  offense  is  stated  in  general  terms.  It  thus  covers  all 
the  methods  by  which  the  offense  might  be  committed,  and 
in  alleging  the  offense  in  an  indictment,  the  acts  constitut- 
ing the  same  must  be  specifically  set  forth. 
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In  this  case  nearly  a  score  of  diflFerent  voters  have  been 
imposed  upon,  as  averred,  but  it  is  not  to  be  known,  from 
the  language  of  the  pleading,  in  what-vvay  tie  imposition 
was  practiced  in  any  of  the  various  instances  alleged. 

We  find  it  argued  in  the  brief  for  the  prosecution  that  if 
the  accused  was  in  fact  guilty,  then  he  was  well  aware  of  the 
nature  of  the  charge  he  would  be  required  to  meet.  It  may 
be  true  that  in  all  cases  where  a  defendant  is  guilty  of  a 
violation  of  the  law  he  has  no  need  to  be  informed  of  the 
exact  nature  of  the  case  to  be  made  by  the  prosecution,  and 
that  in  such  instances  the  indictment  is  an  unnecessary 
formality. 

But  the  law  proceeds  upon  the  theory  that  the  defendant 
has  the  right  to  know  by  the  terms  of  the  indictment  pre- 
cisely what  charge  he  has  to  meet. 

This  is  a  constitutional  right  which  the  courts  can  not 
ignore  if  the}'  would. 

The  defendant  is  not  presumed  to  be  guilty  and  therefore 
to  have  no  need  of  this  protection.  He  is  presumed  to  be 
innocent  until  the  contrary  appears. 

If  he  is  in  fact  not  guilty,  it  is  a  right  of  inestimable  value 
to  have  the  charge  specifically  made,  to  the  end  that  he  may 
meet  and  overcome  the  prima  fdcie  case  that  may  result 
from  false  or  mistaken  testimony  or  from  a  combination 
of  circumstances  which,  unexplained,  may  point  toward  his 
guilt. 

He  not  only  will  wish  to  avoid  a  conviction  but  he  will 
desire  to  vindicate  his  innocence.  The  law  is  as  completely 
upheld  in  the  acquittal  of  the  innocent  as  in  the  conviction 
of  the  guilty.  Even  if  the  defendant  be  guilty,  he  has  the 
legal  right  to  hold  the  prosecution  to  the  proof  of  guilt  as 
alleged.  He  can  not  be  convicted  of  a  crime  substantiallv 
different  from  that  alleged,  and  he  has  the  right  to  plead 
the  record  in  bar  of  another  prosecution  for  the  same 
offense. 

Passing  by  the  other  objections  urged  to  the  indictment, 
we  are  very  clear  that  it  is  fatally  defective  in  not  averring 
the  mode  and  means  of  the  alleged  change. 
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It  is  not  necessary  to  further  consider  the  case  as  the  con- 
clusion we  have  reaghed  on  this  point  must  reverse  the  judg- 
ment and  end  the  prosecution  under  the  present  indictment 
but  we  have  examined  the  evidence  as  it  appears  in  the  ab- 
stract, and  feel  compelled  to  say  that  there  is  the  gravest 
reason  to  doubt  the  justice  of  the  conviction.  The  evidence 
discloses  that  the  defendant  was  acting  as  one  of  the  judges 
of  the  election,  and  that  in  such  capacity  he  received  the 
ballots  in  question,  except  perhaps  two,  which  were  voted 
while  he  was  away  at  supper.  He  was  also  a  candidate  for 
supervisor,  and  was  guilty  of  a  palpable  impropriety  in  act- 
ing as  a  judge  of  the  election. 

The  theory  of  the  prosecution  is  that  the  defendant 
changed  these  ballots  by  opening  the  same  and  making  a 
pencil  mark  across  the  name  of  Davidson,  between  the  time 
of  receiving  them,  and  the  time  of  placing  them  in  the  bal- 
lot box.  The  marks  that  appear  on  the  various  ballots,  and 
that  constitute  the  change  complained  of,  were  made  hur- 
riedly and  stealthily,  or  perhaps  were  made  as  they  now 
appear,  for  the  purpose  of  deceiving  the  voter.  Certainly 
they  are  not  such  marks  as  a  voter  ordinarily  makes  for  the 
purpose  of  scratching  a  name  on  a  ballot  which  he  intends 
to  vote.  Clearly,  these  marks  were  made  for  a  fraudulent 
purpose,  but  by  whom  they  were  made  is  not  proved. 
There  is  absolutely  no  evidence  that  defendant  made  them. 
He  was  sitting  in  front  of  the  window  through  which  the 
ballots  were  presented,  and  in  full  view  of  all  persons  who 
were  on  the  outside.  He  was  also  in  full  view  of  four  other 
persons,  Reber,  Smith,  Hutchinson  and  Whitehouse,  who 
were  acting  as  election  officers.  These  men  were  witnesses 
on  the  trial,  the  three  first  named  being  called  for  the  prose- 
cution and  the  last  for  the  defense. 

Not  one  of  them,  nor  any  other,  saw  the  defendant  do 
anything  wiih  any  of  these  ballots  save  to  mark  the  num- 
ber on  the  back  and  deposit  them  in  the  ballot  box.  From 
their  testimony,  and  from  the  positions  occupied  by  the 
various  parties  about  the  table,  it  seems  hardly  possible  that 
he  could  have  made  the  marks  in  question  without  being 
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detected.  The  three  witnesses,  Reber,  Smith  and  Hutchin- 
son, testify  that  they  noticed  marks  om  ballots  very  much 
like  those  now  appearing  when  the  ballots  were  being  ar- 
ranged or  assorted  in  piles  after  the  polls  were  closed  and 
before  the  counting  began.  How  many  they  saw  is  not  cer- 
tain. 

Smith  thinks  he  saw  two  or  three.  Reber  three  or  four. 
Hutchinson  three.  Upon  this  testimony  it  was  insisted  that 
the  nine  or  ten,  which  they  think  they  saw,  and  an  equal 
number  which  they  did  not  then  notice,  were  all  marked  by 
defendant. 

It  is  urged  that  when  the  tickets  were  counted  these 
marks  were  on  them,  and  "Wallace,  the  prohibition  candi- 
date for  supervisor,  testifies  that  he  noticed  them  on  the 
most  of  them  as  they  were  read  oflE  by  the  defendant,  but 
the  marks  may  have  been  made  by  others,  who  had  as  much 
chance  as  the  defendant,  after  they  were  taken  out  of  the 
box.  Indeed,  there  was  an  excellent  opportunity  for  it  when 
the  tickets  were  being  sorted  over  and  placed  in  piles  be- 
fore counting. 

It  is  a  quite  remarkable  circumstance  that  all  of  the  wit- 
nesses who  were  called  to  prove  that  they  voted  these  tick- 
ets, and  that  there  were  no  such  marks  on  them  when  handed 
to  the  defendant,  did  not  see  him  place  any  of  them  in  the 
ballot  box.  They  either  turned  away  at  the  instant  of  part- 
ing with  their  ballots,  or  from  some  cause  or  other,  failed 
to  see  what,  if  anything,  the  defendant  did  to  or  with  them. 
This  is  unusual  and  at  variance  with  common  experience  and 
observation. 

John  Tohill  admitted,  however,  on  cross-examination, 
that  perhaps  he  did  see  his  ballot  numbered  and  put  in  the 
box.  It  app3iiM,  also,  that  this  witness,  Tohill,  had  testified 
in  the  case  of  the  contested  election  between  defendant  and 
Davidson  some  months  before,  that  he  saw  the  defendant 
place  the  numbar  on  the  ballot  and  then  place  the  ballot  in 
the  box  without  having  opened  it,  and  under  such  detailed 
circumstances  as  that  it  seems  highly  improbable  that  the 
defendant  could  have  then  made  the  mark  now  appearing 
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on  that  ballot.  This  testimony  was  in  the  form  of  a  depo- 
sition, and  there  can  be  no  doubt  as  to  what  the  witness  then 
stated.  Considering  his  age  and  other  circumstances  now 
admitted  by  him  as  to  his  recollection  and  the  possibilitj'^  of 
mistake,  it  is  reasonable  to  place  the  greater  reliance  on 
what  he  formerly  testified  on  this  point. 

Cliauncey  Turpin,  whose  ballot  is  the  subject  of  the  18th 
count,  when  he  was  before  the  grand  jury,  testified  that  he 
saw  the  defendant  number  his  ticket  and  place  it  in  the  box 
without  opening  or  marking  it  on  the  inside.  The  written 
notes  of  what  he  so  testified  before  the  grand  jury,  were 
produced  in  support  of  the  evidence  of  two  members  of  that 
body,  and  while  he  now  states  that  he  turned  his  head  away 
for  a  moment  while  the  defendant  was  numbering  his  bal- 
lot, yet  it  is  hard  to  believe  that  the  defendant  would  have 
dared  to  change  the  ballot  by  a  mark  on  the  inside,  or 
indeed,  that  he  could  have  done  it  without  detection,  while 
the  voter  was  standing  at  the  window  looking  at  him, 
except,  possibly,  for  a  space  of  time  too  short  for  computa- 
tion. 

As  to  the  ballots  of  Wm.  Maden  and  Wm.  Brewer,  there 
is  great  conflict  in  the  evidence  as  to  whetlier  they  were 
received  by  the  defendant  or  by  Whitehouse,  who  received 
ballots  a  short  time  while  the  defendant  went  to  supper. 

By  agreement  of  parties,  the  original  ballots  have  been 
presented  for  our  inspection. 

We  are  inclined  to  think  the  numbers  on  the  back  of  these 
two  ballots,  Nos.  304  and  305,  are  so  much  like  the  figures 
made  by  the  defendant  on  other  ballots,  which  he  admits, 
that  the  jury  may  have  been  justified  in  finding  that  he 
received  and  numbered  these  ballots.  Finding  this  issue 
against  the  defendant  was  greatly  to  his  prejudice,  in  view 
of  the  contest  made  on  the  point,  and  n6  doubt  this  was  a 
powerful  adjunct  of  the  prosecution. 

We  have,  however,  no  doubt  that  the  numbers  on  the 
back  of  these  ballots,  and  the  pencil  marks  on  the  inside, 
over  the  name  of  Davidson,  were  not  made  by  the  same 
hand  or  by  the  same  pencil.  The  difference  in  both  these 
respects  is  apparent. 
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It  is  argued  on  behalf  of  the  plaintiff  in  error,  and  is  con- 
ceded in  effect  in  the  brief  of  counsel  for  the  prosecution, 
that  if  the  plaintiff  in  error  was  not  guilty  as  to  all,  he  was 
probably  not  guilty  as  to  any  of  these  ballots.  While  we 
are  ready  to  give  all  due  weight  to  the  verdict  of  a  jurj^ 
where  there  is  evidence  of  a  direct  nature,  which,  if  unop- 
posed, would  support  the  findings  yet  in  a  case  like  this, 
where  there  is  no  direct  proof  of  guilt,  and  where  the  charge 
rests  upon  circumstantial  evidence,  we  are  inclined  to  scru- 
tinize very  closely,  and  even  critically,  the  grounds  upon 
which  the  verdict  is  based. 

Circumstantial  proof  may  be  very  satisfactory — and  it 
may  be  very  deceptive.  It  is  in  all  our  experience  that  it  is 
often  unreliable,  and  this  for  the  plain  reason  that  the  weight 
due  to  particular  circumstances  is  easily  magnified  and  over- 
estimated. 

When  a  crime,  unusual  in  character  and  affecting  the 
public  in  an  especial  way,  has  been  committed,  a  conviction 
may  be  had  sometimes  without  sufficient  proof. 

It  was  so  here.  The  accused  may  have  been  guilty,  but 
the  jury  should  not  have  so  found  on  the  evidence,  as  we 
read  it  in  this  record. 

We  omit  all  reference  to  the  other  errors  assigned  and 
argued  at  length  pro  et  con  in  the  briefs. 

Because  we  hold  the  indictment  defective,  the  judgment 
must  be  reversed,  and  the  plaintiff  in  error  will  be  dis- 
charged. 
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1.  EXEMpnoNS— ifegiiwi^e*  of  a  Schedule, — The  schedule  under  CIi. 
52,  R.  S.,  entitled  ^*  Exemptions,*'  should  list  separately  each  article  of  a 
distinct  kind,  or  of  a  distinct  quality,  grade,  or  description  of  the  same 
kind,  in  order  to  enable  appraisers  the  more  readily  to  fix  tlie  value  of 
each  article  contained  in  it. 

2.  Appraisement — Insufficiency  of  Waiver. — When  appraisers  have 
been  appointad  to  make  an  appraisement  under  Ch.  (.2,  R.  S.>  entitled 
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*'  Exemptions,"  and  the  same  is  made  by  them  and  accepted  by  the 
debtor,  he  waives  all  imperfections  in  it  and  can  not  be  heard  to  object 
to  it  afterward. 

8.  ISxKMFTiam— Schedule— Appraisement  and  Selection,— The  officer 
having  the  execution  can  not  make  a  selection  for  the  debtor,  nor  can 
he  change  one  made  by  the  debtor. 

4.  EoafPTiON&— J»iper/cci  Appraisement-^Dehtor  Selection. — If  a 
schedule  and  appraisement,  as  made  by  the  appraisers,  does  not  enable 
the  debtor  to  select  specific  articles  at  appraised  values,  he  should  seek 
to  have  them  corrected. 

5.  Ex:EXPTio:iS— Mortgaged  Property, — A  defendant  is  the  absolute 
owner  of  property  as  against  the  execution  creditor  and  the  officer 
having  the  execution,  and  as  against  mortgagees  also,  subject  only  to  the 
lien  of  their  mortgages,  which  they  were  not  bound  and  might  never  be 
disposed  to  enforce.  The  debtor's  interest,  notwithstanding  the  mort- 
gage, is  subject  to  execution. 

6.  Exemptions — Construction  of  the  Statute, — All  the  proceedings 
under  the  statute  of  exemptions  show  that  it  contemplates  only  specific, 
tangible  articles  of  property,  which  can  be  taken,  delivered,  returned, 
replevied,  etc.  An  equity  of  redemption,  a  mere  lien  or  equitable 
claim,  without  possession,  is  susceptible  of  neither. 

7.  Exemptions — Duty  of  Appraisers. — Appraisers  are  authorized  and 
required  only  to  fix  the  fair  value  of  what  they  can  see  and  at  what 
they  can  ascertain  by  inspection  and  handling.  They  have  no  authority 
to  consider  and  adjust  equities  between  an  execution  debtor  and  third 
persons,  or  to  ascertain  whether  a  mortgage  was  given  for  money  bor- 
rowed, for  future  advances,  or  for  indemnity  to  the  mortgagee  against 
a  liability  which  might  or  might  not  arise. 

8.  Exemptions— Debfor'«  Right  to  Property  Defined.— It  the  execu- 
tion debtor  takes  it  as  exempt,  he  must  take  it  at  the  value  fixed  upon  it 
by  the  appraisers,  unaffected  by  other  liens  upon  it.  If  he  has  given  a 
mortgage  upon  it,  the  presumption  is  that  he  has  had  and  enjoyed  so 
much  of  its  value,  and  there  is  no  hardship  in  denying  to  him  the  claim 
to  have  it  again.  In  this  proceeding  he  is  not  authorized  to  set  up  a 
claim  for  the  mortgagee  that  ia  not  prejudiced  by  the  execution. 

Meinorandnm.— Replevin.  Error  to  the  Circuit  Court  of  DeWitt 
County;  the  Hon.  George  W.  Herdman.  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1898.  Revei'sed  and  remanded.  Opinion 
filed  October  28, 1893. 

The  opinion  states  the  case. 

Moore  &  Warner,  attorneys  for  plaintiff  in  error. 

E.  A.  Lemon  and  O.  E.  Harris,  attorneys  for  defendant 
in  error. 
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Mb.  Justice  Pleasants  delivered  the  opinion  of  the 
Court. 

Replevin  commenced  before  a  justice  of  the  peace,  by  an 
execution  debtor  against  a  constable,  for  goods  levied  on  and 
taken,  which  he  claims  were  exempt.  Tried  on  appeal,  by 
the  court  without  a  jury,  and  judgment  rendered  on  the 
finding  for  plaint i£L    Defendant  appealed. 

Plaintiff  kept  a  drinking  saloon,  was  married  and  residing 
with  his  family.  When  notified  of  the  execution  by  the 
officer,  he  said  he  had  no  property  except  what  was  in  the 
saloon,  but  did  not  oflfer  to  turnout  any,  nor  intimate  a  pur- 
pose to  claim  his  exemption.  Afterward  on  the  same  day 
appellant  levied  on  the  fixtures  and  personal  property  therein 
and  locked  the  door,  but  removed  nothing  except  two  bar- 
rels of  whisky,  one  keg  of  gin,  one  keg  of  port  wine  and 
one  keg  of  brandy,  which  comprise  all  that  was  replevied  or 
is  in  controversy,  the  residue  having  been  surrendered.  In 
the  same  evening  or  on  the  following  morning  appellee 
delivered  to  appellant,  as  a  schedule,  the  following  paper, 
tvhich,  with  the  appraisement  and  selection,  are  taken  from 
the  abstract  and  conceded  to  be  correct : 

"  To  E.  J.  Moffett,  constable.  In  the  matter  of  the  execu- 
tion in  favor  of  Harvey  &  Son  and  against  Thomas  £• 
Sheehey.  Schedule  of  all  the  personal  property  of  the  said 
Thomas  Sheehey,  a  married  man,  and  at  the  head  of  a  family, 
made  the  2Sth  day  of  April,  A.  D.  1891. 

"  Chattel  property,  valuation  fixed  by  appraisers : 

"  One  saloon,  bar  and  fixtures,  known  as  the  Oak  Palace 
Saloon,  in  Clinton,  Illinois,  consisting  of  front  and  back 
mirror,  bar,  ice  chest,  cigar  case,  stand,  and  side  mirror,  one 
iron  safe,  one  desk,  all  glassware  and  furnishing  articles 
necessary  and  used  in  said  saloon — one  set  of  fixtures, 
$601.50.  ^ 

^^  In  the  running  and  operating  the  same,  and  all  stock  on 
hand,  consisting  of  cigars,  liquors,  wines  and  beer,  and  all 
manner  of  stock  at  said  place  on  hand — stock,  $188.70. 

"  And  all  the  book  accounts  of  said  Sheehey,  kept  and 
appearing  on  the  books  against  various  persons,  wearing 
apparel  of  debtor — book  accounts,  estimated,  $25. 
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**  One  shot  gun,  two  target  rifles,  all  the  several  pictures 
on  the  walls  of  said  saloon,  one  stove,  all  empty  barrels  and 
kegs  in  said  saloon — shooting  gallery,.stove3  and  pictures, 
three  guns,  |64.    Total  $879.20. 

"That  the  foregoing  articles  of  personal  property  are 
under  mortgage  as  follows:  $290  mortgage  to  Thomas 
Sheehey,  Sr.,  and  John  Carroll,  and  $448  mortgage  to  I). 
W.  Brenneman  &  Co.,  all  of  which  mortgages  are  wholly 
unpaid.' 

"  Debts  due  and  from  whom  due ....     Name ....    Nature 

of  debt,  whether  note  or  account When  due 

Amount .... 

"  As  here  before  stated,  all  debts  due  and  owing  are  the 
accounts  on  the  books  of  the  debtor  in  his  said  saloon,  con- 
sisting of  accounts  against  various  persons,  and  in  various 
amounts,  too  numerous  to  mention  in  detail,  all  of  which 
are  ready  to  be  produced  for  inspection." 

Affidavit  of  Thomas  E.  Sheehe}'^,  stating  that  the  above  is 
a  full,  complete  and  true  schedule  of  all  the  personal  prop- 
erty, of  every  kind  and  character  owned  by  him,  including 
money  on  hand  and  debts  due  and  owing  him. 

Sworn  to  April  28,  1891,  before  A.  J.  Eiohey,  J.  P. 

AflBdavit  of  appraisers  that  thejr  would  fairly  and  impar- 
tially appraise  the  property  of  Thomas  E.  Sheehej'^,  set  forth 
and  described  in  the  foregoing  schedule,  made  April  29, 1891. 

Report  of  appraisers,  stating  they  had  carefully  examined 
the  articles  mentioned  in  the  foregoing  schedule  of  Thomas 
E.  Sheehey,  and  had  fairly  and  impartially  appraised  the 
value  thereof  at  the  sums  by  them  set  opposite  said  articles 
in  said  schedule. 

Notice  of  Thomas  E.  Sheehey,  appellee,  in  the  words  and 
figures  following : 

"  To  E.  J.  Moffett,  constable  and  city  marshal  in  and  for 
the  city  of  Clinton,  DeWitt  county,  Illinois." 

"  I  hereby  select  the  following  articles  of  those  named  in 
the  foregoing  schedule,  which  I  desire  to  retain,  viz.:  Two/ 
barrels  of  whisky,  one  keg  of  gin,  one  keg  of  port  wine 
and  any  and  all  of  the  stock  of  cigars,  wines,  wniskies 
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and  stock  on  hand,  heretofore  scheduled  and  used  in 
running  the  Oak  Palace  saloon,  in  Clinton,  Illinois.  Also 
the  fixtures,  consisting  of  bar,  mirror,  stoves,  one  safe,  desk, 
pictures  there,  and  all  of  the  articles  of  furniture,  compris- 
ing the  bar  in  said  saloon,  embracing  all  mirrors,  pictures 
and  glassware,  and  any  and  all  book  accounts  showing,  and 
all  articles  levied  on  by  the  said  Moffett,  and  in  the  building 
known  as  the  Oak  Palace  saloon,  one  shot  gun,  two  target 
rifles,  and  that  said  property  are  first  subject  to  the  two 
mortgages  heretofore  mentioned  in  this  schedule  on  oppo- 
site page." 

"Thomas  E.  Sheehet." 

Appellant  did  not  deliver  the  barrels  and  kegs  of  liquor 
mentioned,  and  the  question  is  whether  appellee,  by  the  pro- 
ceedings shown,  was  entitled  to  them  as  exempt  from  the 
execution,  or  more  specifically,  did  he  make,  substantially, 
such  a  schedule  and  selection  as  the  statute  required,  to 
entitle  him  to  hold  them. 

That  requirement  is  that  the  debtor  shall  "  make  a  sched- 
ule of  all  of  his  personal  property  of  every  kind  and  charac- 
ter, including  money  on  hand  and  debts  due  and  owing  to 
the  debtor,  and  deliver  the  same  to  the  officer  having  the 
execution,"  and  after  the  appraiser  shall  have  fixed  a  "  fair 
valuation  upon  each  article  contained  in  said  schedule,"  he 
shall "  then  select  from  such  schedule  the  articles  he  may 
desire  to  retain,  the  aggregate  value  of  which  shaU  not 
exceed  the  amount  exempted,  to  which  he  may  be  entitled '.' 
(which  in  this  case  was  $400  worth),  "  and  deliver  the . 
remainder  to  the  officer  having  the  writ."  E.  S.,  Ch.  52, 
Sec.  14. 

The  schedule  should  list  separately  each  article  of  a  dis- 
tinct kind,  or  of  a  distinct  quality,  grade  or  description  of 
the  same  kind,  to  enable  appraisers  the  more  readily  to  fix 
the  value  of  each  article  contained  in  it.  How  else  would 
they  certainly  know  when  or  whether  they  had  examined 
"all  glassware  and  furnishing  articles,"  "all  stock  in  hand, 
consisting  of  cigars,  liquors,  Avine  and  beer,  and  all  manner  of 
stock  "  or  "  all  empty  barrels  and  kegs"  in  a  saloon  indicated  ? 
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And  why  should  they  be  subjected  to  the  labor  of  examin- 
ing each  of  an  unstated  number  of  articles  of  the  same  kind, 
grade,  quality  and  description?  Such  articles  should  be 
listed  by  the  number  of  pieces,  yards,  gallons,  bushels,  or 
the  like,  so  that  they  would  need  only  to  ascertain  the  num- 
ber, examine  a  sample,  appraise  the  lot  accordingly,  and  leave 
the  claimant  debtor  to  the  risk  of  selecting  them  as  of  such 
number  and  value.  Appellee,  then,  did  not  make  such  a 
schedule  as  the  statute  contemplated. 

IS'or  was  the  appraisement  such.  The  schedule  appears  in 
the  record  as  in  the  abstract,  in  four  separate  and  distinct 
groups,  each  of  which  mentioned  miscellaneous  articles  in  a 
lump,  and  the  property  was  appraised  in  the  same  way. 
There  was  no  fixing  of  a  '*  fair  value  upon  each  article." 
The  oflBcer  and  the  appraisers,  or  either,  might  well  have 
objected  to  the  schedule,  and  the  debtor  to  the  appraisement, 
but  neither  made  an  objection.  The  debtor  accepted  the 
appraisement  as  made,  and  so  waived  its  imperfection.  His 
schedule  suggested,  occasioned  and  excused  it.  The  first 
fault  was  his  own.  He  made  his  selection,  if  it  may  be  so 
called,  upon  the  appraisement  made.  £ut  he  did  not  limit  it 
to  articles  not  exceeding  in  aggregate  value  the  amount 
exempted.  He  was  bound,  to  select  them  at  their  appraised 
value.  Finlen  v.  Howard,  126  111.  262.  What  he  selected 
embraced  all  that  was  scheduled.  It  was  appraised  at 
$879.20,  and  he  was  entitled  to  only  four  hundred  dollars' 
worth,  showing  an  excess  of  $479.20.  The  officer  cotild  not 
select  for  him  nor  change  the  selection  he  made.  If  the 
schedule  and  appraisement  as  made  did  not  enable  him  to 
select  specific  articles  at  any  appraised  value,  he  should  have 
sought  to  have  them  corrected.  But  it  is  evident  that  if 
each  article  had  been  appraised  and  the  aggregate  had 
amounted  to  what  it  did,  he  would  have  demanded  them  all, 
just  as  he  did,  because  he  supposed  the  amount  of  the  mort- 
gages upon  them  should  be  deducted  in  their  appraisement. 
Otherwise  he  could  have  had  no  reason  for  stating  the  fact 
and  amount  of  those  mortgages  in  his  schedule. 

And  the  court  below  seems  to  have  taken  that  view  of 
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the  law.  We  do  not  concur  in  it.  Appellee's  interest  in 
the  property  was  not  an  undivided  part,  a  lien,  or  an  equi- 
table claim.  As  stated  in  his  affidavit  for  the  writ  of  replevin 
he  was  the  owner  and  entitled  to  the  possession  of  the  spe- 
cific  articles  in  controversy.  He  was  the  absolute  owner  as 
against  the  execution  creditor  and  the  officer.  And  as 
against  the  mortgagees  also,  subject  only  to  the  lien  of  their 
mortgages,  respectively,  which  they  were  not  bound  and 
might  never  be  disposed  to  enforce.  His  interest,  notwith- 
standing the  mortgages,  was  subject  to  the  execution,  which 
could  be  levied  upon  the  property.  All  the  proceedings 
under  this  statute  show  that  it  contemplated  only  specific 
tangible  articles  of  property,  which  could  be  taken,  delivered, 
returned  and  replevied.  An  equity  of  redemption,  a  mere 
lien  or  equitable  claim,  without  possession,  are  susceptible 
of  neither.  Appraisers  are  authorized  and  required  only  to 
fix  the  fair  value  of  what  they  can  see  and  at  what  they  can 
ascertain  by  inspection  and  handling.  They  have  no  power 
or  authority  to  consider  and  adjust  equities  in  it  between 
the  execution  debtor  and  third  parties,  to  ascertain  whether 
his  mortgage  was  given  for  money  borrowed,  for  future 
advances,  or  for  indemnity  to  the  mortgagee  against  a  lia- 
bility which  might  or  might  not  arise  (as  was  shown  and 
admitted  to  be  the  case  with  one  of  the  mortgages  here), 
whether  there  was  usury  in  it  and  how  much  had  been 
paid,  or  any  like  questions.  These  are  beyond  their  fitness 
as  well  as  their  authority  to  determine.  They  do  not  affect 
the  fair  value  of  the  property.  If  the  execution  debtor 
takes  it  as  exempt,  he  must  take  it  at  that  value,  unaffected 
by  other  liens  upon  it.  If  he  has  given  a  mortgage  upon  it 
the  presumption  would  be  that  he  has  had  and  enjoyed  so 
much  of  its  value,  and  there  is  no  hardship  in  denying  to 
him  the  claim  to  have  it  again.  In  this  proceeding  he  is  not 
authorized  to  set  up  a  claim  for  the  mortgagee  that  is  not 
prejudiced  by  the  execution. 

For  the  reasons  thus  stated  the  judgment  will  be  reversed 
and  the  cause  remanded. 
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Colfax  Goal  and  Mining  Company  y.  Adolph  Johnson. 

1.  Master  and  Servant — Mciater  Not  a  Warrantor  of  Appliances, — 
The  master  does  not,  as  to  an  employe,  warrant  that  appliances  furnished 
are  safe,  but  only  that  he  has  not  failed  to  use  reasonable  care  and  pre- 
caution to  have  them  safe  and  suitable  for  the  use  to  be  made  of  them. 

2.  Neqlioencb— Vf  ^af  the  Plaintiff  Must  Show.^ln  an  action  for 
damages  resulting  from  the  breaking  of  a  chain,  in  order  to  recover  it 
was  incumbent  upon  the  plaintiff  to  show,  so  far  as  his  right  of  recovery 
is  based  upon  the  insufficiency  of  the  chain,  not  only  that  the  chain 
parted  and  broke,  but  that  the  company  ought,  had  it  exercised  reason- 
able care,  to  have  discovered  that  it  was  deficient.  ' 

8.  Burden  of  Proof — Inspection  of  Appliances,— The  proposition 
that  an  inspection  of  appliances  would  have  discovered  the  defect  is  an 
afiftrmativ^e  one  to  be  shown  by  the  evidence,  and  the  burden  of  proving 
it  rests  upon  him  who  asserts  it. 

Memorandam. — Action  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  McLean  County;  the  Hon.  Thomas  F.  Tipton,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1893.  Reversed  and 
remanded.    Opinion  filed  December  22,  1893, 

The  opinion  states  the  case. 

Welty  &  Steeling,  attorneys  for  appellant. 

Kerriok,  Lucas  &  Spencer,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Boggs  delivered  the  opinion  of 
THE  Court. 

This  is  an  appeal  from  a  judgment  in  the  sum  of  $2,000, 
rendered  in  an  action  on  the  case  brought  by  the  appellee 
against  the  appellant  company. 

The  declaration  contained  four  counts.  It  was  averred  in 
the  first  count  that  the  appellee  was  employed  by  the  appel- 
lant company  as  a  laborer  to  work  together  with  others  in 
its  coal  mine,  under  the  control  and  direction  of  one  Peter 
Becane  as  foreman;  that  said  foreman,  acting  for  the  appel- 
lant company,  attempted  to  lower  into  the  mine  a  large  log, 
suspending  it  by  means  of  a  chain  under  the  cage;  that  the 
chain  was  insufficient  to  sustain  the  weight  of  the  log,  and 
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that  Rocane,  the  fopeman,  ought,  and  in  the  exercise  of  ordi- 
nary care  could,  and  would  have  known  that  the  chain  was 
so  insufficient,  and  that  while  the  plaintiff,  in  the  exercise 
of  due  care  for  his  own  safety,  was  pushing  and  pulling  at 
said  log  as  he  was  ordered  by  said  foreman  to  do,  the  chain 
broke  and  the  log  fell  upon  the  plaintiff  and  crushed,  bruised 
and  mashed  his  leg,  etc. 

The  second  and  third  counts  do  not  differ  in  any  material 
respect  from  the  first,  the  injury  received  being  attributed 
in  each  of  them  to  the  alleged  insufficiency  of  the  chain. 

The  fourth  count  alleges  that  the  appellant  company  was 
negligent  (1)  in  using  a  chain  that  was  insufficient  for  the 
purpose  (2)  and  that  its  foreman,  Peter  Recane,  ordered  and 
"  directed  the  appellee  to  push  and  pull  at  the  log,  knowing 
that  it  was  suspended  only  by  said  chain."' 

The  evidence  shows  that  appellee  and  four  others,  em- 
ployes of  the  appellant  company,  were  engaged  in  lowering 
timbers  into  its  mine,  to  be  used  in  laying  and  repairing  the 
tracks  and  supporting  the  roof  of  the  mine.  John  Carlson 
and  one  Anderson,  two  of  the  men  thus  employed,  were 
stationed  at  the  surface  of  the  ground,  while  the  appellee, 
Frank  Carlson  and  Peter  Recane  were  at  the  bottom  of  the 
shaft.  The  smaller  timbers  were  placed  in  the  cage  by  the 
men  at  the  mouth  of  the  shaft  and  let  down,  but  larger 
"  sticks  "  or  logs  were  suspended  by  chains  to  the  bottom 
of  the  cage  and  thus  lowered. 

The  appellee,  who  was  an  experienced  mine  laborer,  testi- 
fied that  "  both  ways  were  safe  ways  to  let  logs  down,"  and 
that  it  was  usual  and  customary  in  all  the  mines  in  which 
he  had  worked  to  lower  small  timbers  in  the  cage  and  fasten 
heavier  sticks  or  logs  to  the  bottom  of  the  cages  by  chains 
and  thus  let  them  down. 

Two  chains  were  used  in  attaching  the  logs  to  the  cage; 
one  was  fastened  to  the  cage,  the  other  wrapped  around  the 
log  and  the  two  then  linked  or  tied  together.  The  appellee 
had,  as  he  testified,  frequently  put  the  chain  on  logs  and 
taken  them  off,  and  fully  understood  all  about  the  work  in 
which  he  was  engaged. 
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On  the  occasion  in  question,  it  became  necessary  to  lower 
a  heavy  piece  of  timber,  and  Peter  Recane  directed  the 
appellee  to  bring  a  chain  to  be  sent  up  in  the  cage.  The 
appellee  testified  that  he  knew  what  the  chain  was  to  be 
used  for  and  where  to  find  it.  He  went  and  got  it  and  it 
was  sent  up  in  the  cage  to  the  workmen  at  the  top  of  the 
shaft.  They  received  it,  attached  the  timber  or  log  to  the 
bottom  of  the  cage  with  it,  and  lowered  the  cage  and  tim- 
ber safely  to  within  about  five  feet  of  the  bottom  of  the 
shaft  where  the  appellee,  Recane  and  Frank  Carlson  stood 
to  receive  and  load  the  timber  on  a  car.  They  endeavored 
to  lift  and.  swing  the  stick  of  timber  or  log  onto  the  car, 
and  while  so  engaged,  the  chain  that  was  around  it  broke 
and  it  fell  upon  the  appellee's  leg  and  inflicted  the  injury 
sued  for.  As  to  this,  the  appellee  testified:  "  I  went  to  the 
timber  to  lift  up  one  end  high  enough  to  get  it  onto  the  car. 
I  lifted  up  the  end  of  the  timber  and  couldn't  make  it  that 
time  and  laid  it  back  again,  and  Peter  Recane  said,  ^  Go  at  it 
again.'  I  took  hold  of  the  timber  and  lifted  it  as  high  as  I 
could,  and  the  chain  bi'oke — the  chain  that  the  timber  was 
hanging  in — and  the  timber  fell."  Though  the  others  who 
were  present,  testified,  no  further  infoi-mation  was  elicited 
as  to  the  cause  of  the  breaking  of  the  chain  or  otherwise,  as 
to  the  manner  in  which  the  unfortunate  appellee  received 
his  hurt. 

The  appellee  alleged  that  his  injury  was  occasioned  by 
the  negligence  of  the  appellant  company  (1)  in  furnishing 
an  insuificient  chain,  and  (2)  in  directing  him,  through 
Recane,  to  "  push  or  pull  or  lift  the  log,  well  knowing  that 
it  was  held  only  by  the  chain."  It  was  not  enough  that  the 
appellee  should  prove  that  he  was  injured,  but  it  was  incum- 
bent upon  him  to  prove  that  his  injury  was  the  result  of 
negligence,  as  charged,  on  the  part  of  the  appellant  com- 
pany. Has  he  done  so  ?  There  is  an  entire  absence  of  proof 
as  to  the  cause  of  the  breaking  of  the  chain.  The  fact  that 
it  did  break,  does  not  show  that  the  appellant  company  was 
guilty  of  negligence.  The  duty  of  the  company  was  to  use 
ordinary  care  to  provide  a  suitable  and  safe  chain,  and  con- 
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duct  the  operation  with  reasonable  care.  The  master  does 
noty  as  to  an  employe,  warrant  that  appliances  furnished  are 
safe,  but  only  that  he  has  not  failed  to  use  reasonable  care 
and  precaution  to  have  them  safe  and  suitable  for  the  use 
to  be  made  of  them.  Cooley  on  Torts,  p.  657.  The  chain 
used  on  the  occasion  in  question  had  been  frequently  suc- 
cessfully used,  for  the  same  purpose.  As  to  it  the  appellee 
testified :  ^'  I  knew  the  trace  chain  was  around  the  log.  They 
had  lowered  logs  with  it  before;  had  seen  him  do  it  fre- 
quently, and  I  had  put  it  on  and  taken  it  off  logs." 

It  is  clear  the  appellee  knew  as  much  about  this  chain  as 
any  one  else,  and  equally  clear  that  he  regarded,  it  as  suffi- 
ciently strong.  It  had  served  like  purposes  frequently  before 
to  his  knowledge.  He  had  no  cause  to  suspect  that  it  would 
prove  insufficient,  much  less  had  the  master.  Why  did  it 
break  or  part  on  this  occasion  ?  Was  it  worn  out  by  use,  or 
was  there  a  defect  in  one  of  the  links  ?  Had  it  become  weak- 
ened by  rust,  or  one  of  the  links  cracked,  or  was  there  a  flaw 
in  the  iron  I  The  evidence  furnishes  no  answer.  In  order 
to  recover,  it  was  incumbent  upon  the  appellee  to  show,  so 
far  as  his  right  of  recovery  was  based  upon  the  insufficiency 
of  the  chain,  not  only  that  the  chain  parted  and  broke,  but 
that  the  appellant  company  ought,  had  it  exercised  reason- 
able care,  to  have  discovered  that  it  was  deficient.  Ought  we 
conclude  that  the  appellant  company  was  negligent  in  failing 
to  cause  the  chain  to  be  inspected,  when  it  is  not  shown  that 
the  defect  in  the  chain,  if  any  there  was  in  it,  was  one  which 
an  inspection  would  have  disclosed  f 

It  is  said  in  Sack  v.  Dolese  et  al.,  137  Illinois,  129,  that  the 
proposition  that  an  inspection  would  have  discovered  the 
defect  is  an  afflrmatiye  one  to  be  shown  by  the  evidence^ 
and  that  the  burden  of  proving  it  rests  on  him  who  as- 
serts it. 

The  evidebce  does  not  affirmatively  show  that  there  was. 
any  defect  in  the  chain,  nor  can  it  be  said  that  it  must  be 
concluded  from  the  nature  of  the  accident  that  some  defect 
did,  in  fact,  exist.  It  sustained  the  weight  and  bore  the 
strain  upon  it  until  an  effort  was  made  to  lift  or  swing  the 


Third  Disteict— May  Term,  1893.         387 

Colfax  Ck>al  and  Mining  Co.  v.  JohnBon. 

timber  on  the  car.  It  broke  while  the  appellee  and  Recano 
were  endeavoring  to  put  the  log  upon  the  car.  Liability  of 
the  appellant  company  is  attempted  to  be  predicated  upon 
the  alleged  negligence  of  Peter  Eecane,  in  ordering  the  ap- 
pellee to  pull  and  push  at  the  log,  while  suspended  by  that 
chflin,  for  the  purpose  of  placing  it  upon  the  car.  We  do 
not  understand  that  it  is  claimed  that  the  manner  in  which 
Eecane  sought  to  get  the  log  upon  the  car  was  unusual  or  in 
itself  dangerous  or  negligent,  but  that  it  became  so  because 
of  the  supposed  insuificiency  of  the  chain,  and  this  being 
true,  the  argument  or  claim  that  liability  is  shown,  fails,  un- 
less supplemented  by  proof,  that  the  chain  was  defective  or 
insufficient.    This  proof,  we  have  seen,  is  wanting. 

Moreover,  there  is  nothing  in  the  evidence  tending  to  show 
that  the  attempt  to  get  the  log  upon  the  car  was  unusual, 
dangerous  or  negligent  in  its  character  or  in  the  mahner  of 
its  attempted  execution,  or  that  the  order  to  pull  upon  the 
log  would  likely  result  in  breaking  the  chain.  The  appellee, 
Carlson  and  Eecane,  engaged  in  the  effort  to  pull  and  lift  the 
log  upon  the  car,  and  while  so  doing  the  chain  broke.  How 
or  why  is  not  shown.  That  it  was  caused  by  negligence 
imputable  to  the  appellant  company  is  not  established  by 
proof  of  the  accident,  and  liability  can  not  be  predicated  upon 
mere  conjecture  as  to  the  cause  of  the  accident. 

The  principles  announced  in  the  opinion  of  Mr.  Justice 
Moran,  of  the  First  Appellate  District,  rendered  in  the  case 
of  Sack  V.  Dolese  et  al,,  which  was  approved  and  adopted 
by  the  Supreme  Court  in  the  same  case  on  appeal  (137  111. 
129),  are  aptly  applicable  to  the  questions  arising:  in  the  case 
at  bar  and  seem  to  be  decisive  against  a  right  of  recovery 
upon  the  case  as  made  by  the  proof  herein. 

For  the  reasons  indicated,  the  judgment  must  be  reversed 
axid  the  cause  remanded. 
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1.  Salbs— WTicn  the  Title  jRbmc*— De/twrj^.—To  constitate  a  sale  of 
a  part  of  a  lot  of  com  in  the  crib,  so  as  to  pass  the  title  to  the  rendee  of 
the  portion  sold,  there  must  be  a  sepai-ation  and  identification  of  the 
part  from  the  common  mass. 

2.  Salba— Delivery  a  Question  for  the  Jury, -^The  question  as  to 
whether  there  has  been  a  delivery  of  goods  sold,  is  one  of  fact  for  the 
Jury. 

Memorandnm. — Assumpsit  for  goods  sold.  Appeal  from  the  Circuit 
Court  of  Logan  County;  the  Hon.  'Robest  Humphrey,  County  Judge, 
presiding.  Heard  in  this  court  at  the  May  tenuy  1888,  and  afiSrmed* 
Opinion  filed  October  28, 1898. 

The  opinion  states  the  case. 

Appellant's  Brief. 

When  the  question  of  title  arises  between  the  vendor  and 
vendee,  or  purchaser  of  the  vendor  with  notice,  it  is  not 
necessary  to  go  through  the  form  of  actually  measuring  and 
separating  the  part  purchased  from  the  whole.  If  it  be  the 
intention  of  the  parties,  the  title  will  be  transferred  without 
any  act  to  distinguish  it  from  the  mass,  where  it  is  of  uniform 
quality  and  value. 

1  Benjamin  on  Sales,  Sec.  477,  Corbin's  edition,  after  com- 
menting upon  some  cases  that  follow  the  English  doctrine, 
states  the  rule  in  this  country  as  follows : 

"  Notwithstanding  the  decisions  above  stated,  the  weight 
of  recent  American  authority  supports  the  proposition  that, 
where  property  is  sold,  to  be  talten  out  of  a  specific  mass  of 
uniform  quality,  title  will  pass  at  once  upon  the  making  of 
the  contract,  if  such  appears  to  be  the  intent.  This  intent 
will  be  inferred  from  the  fact  of  payment  of  the  price,  or 
from  delivery  of  the  whole  to  the  buyer  with  power  to  make 
separation.  Where  the  property  is  in  possession  of  a  third 
person,  the  intent  will  be  manifested  by  giving  an  order  to 
such  third  person  to  deliver  a  specified  part,  or  by  assigning 
a  certificate  of  deposit,  such  as  a  receipt  for  part  of  grain  in 
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mass  in  an  elevator.  If  in  the  possession  of  the  vendor,  he 
may  constitute  himself  bailee.  The  reason  is  because  selec- 
tion is  immaterial  where  the  quality  is  uniform." 

The  author  cites  many  authorities  in  support  of  the  text. 
Pleasants  v.  Pendleton,  6  Kand.'(Va.)  473;  Kimberly  v. 
Patchin,  19  N.  Y.  330;  Hurff  v.  Hires,  40  N.  J.  Law,  581. 

There  is  a  well  settled  legal  distinction  between  the  indi- 
vidual rights  of  several  parties  in  goods  of  uniform  kind 
and  quality,  and  those  in  which  there  is  no  uniformity  in 
these  respects.  Iron  Cliffs  Co.  v.  Hull,  42  Mich.  86;  Young 
V.  Miles,  20  Wis.  646;  Wagar  v.  Detroit  L.  &  N.  Co.,  79 
Mich.  648;  44  N.  W.  Rep.  11 13. 

In  this  State,  it  is  held  that  the  intention  of  the  parties 
controls,  and  between  vendor  and  vendee  no  actual  deliverv 
is  necessary  to  vest  the  title  in  the  vendee.  May  v.  Tallman, 
20  111.  443;  Wade  v.  Moflfett,  21  111.  110;  Bell  V.  Farrar,  41 
111.  400;  Hart  v.  Wing,  44  Ilh  141;  Graflf  v.  Fitch,  58  111. 
373;  Shelton  v.  Franklin,  68  111.  333;  Barker  et  al.  v.  Bush- 
nell  et  al.,  75  IlL  220;  Broadwell  v.  Howard  et  al.,  77  111. 
305;  Foster  v.  MagiU,  119  111.  75;  Cloke  et  al.  v.  Shafroth 
et  al.,  137  HI.  393. 

Appelleb's  Bbief,  J.  A.  Horn  and  J.  T.  &  F.  M.  HosLrr, 

Attorneys. 

To  constitute  a  valid  sale  so  as  to  pass  the  title  of  an  un- 
certain and  unidentified  part  of  a  larger  mass  of  personal 
property,  such  as  bricks  in  a  kiln  or  corn  in  a  crib,  there 
must  be  a  separation  and  identification  of  the  part  so  sold 
from  the  common  mass.  No  title  passes  to  the  vendee  until 
this  is  done.  Dunlap  v.  Berry,  4  Scam.  327;  Graflf  v.  Fitch, 
58  111.  373;  Anderson  v.  Crisp,  31  Pac.  Eep.  638;  Am.  Dig. 
(1893)  202;  Benjamin  on  Sales,  422-423,  441,  442, 443  (Sixth 
American  Edition);  First  National  Bank  of  Marquette  v. 
Crowley,  24  Mich.  492;  Hahn  v.  Fredericks,  30  Mich.  224; 
Crapo  V.  Seybold,  35  Mich.  169;  Ormsby  v.  Machlin,  20  Ohio 
State,  295;  Woods  v.  McGee,  7  Ohio,  466;  Golden  v.  Ogden, 
15  Penna.  628;  Haldemon  v.  Duncan,  51  Penna.  66;  Stone 
V.  Peacock,  35  Maine^  385-8;    Courtright  v.  Leonard,  11 
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Iowa,  32;  Rosenthal  v.  Risley,  11  Iowa,  541;  Cook  v,  LogaD, 
7  Iowa,  142;  Kopes  v.  Lane,  9  Allen,  602;  Keeder  v.  Machem, 
67  Md.  66;  Ferguson  v.  Louisville  Bank,  14  Bush,  655;  Davis 
V.  Hill,  3  N.  H.  382;  Messer  v.  Woodman,  22  N.  H.  172; 
Bailey  v.  Smith,  43  N.  H.  141. 

Mr.  JuanoB  Wallpelivtoed  the  opinion  o^  the  Court. 

The  appellants  are  grain  dealers.  The  appellee  is  a  farmer. 
On  the  29th  of  August,  1891,  he  contracted  to  sell  to  them 
one  thousand  bushels  of  corn  to  be  delivered  on  or  before 
December  26th  following. 

A  small  sum  was  then  advanced  on  the  com  and  later 
another  and  largter  advance  was  made. 

The  com  was  not  delivered  within  the  time  fixed  and  the 
time  was  extended  by  mutual  consent. 

Some  com  was  delivered  in  February,  but  the  greater 
part  in  August  and  September,  1892. 

Much  more  than  the  thousand  bushels  originally  con- 
tracted for  was  delivered  and  when  the  parties  came  to  a 
settlement,  the  appellants  proposed  to  retain  the  price  of 
seventeen  hundred  bushels  on  the  ground  that  as  to  that 
portion  of  the  corn  so  delivered  to  them,  one  W.  S.  Hunter 
was  the  real  owner  under  a  contract  of  sale  between  him 
and  the  appellee. 

This  proposition  was  not  acceptable  to  the  appellee,  who 
denied  that  he  had  sold  anv  com  to  Hunter  and  demanded 
payment  for  all  he  had  delivered  to  appellants. 

Failing  to  obtain  such  payment  he  brought  the  present  suit, 
which  came  to  trial  before  the  court,  a  ju^y  being  waived, 
and  resulted  in  a  judgment  in  his  favor  for  $771.58. 

The  record  is  brought  here  by  the  appellants  (defendants 
below)  and  the  question  is  as  to  the  propriety  of  the  judg- 
ment. No  questions  of  law  were  presented  in  the  form  of 
propositions  to  be  held  or  refused  by  the  court. 

It  is  to  be  presumed  the  court  properly  understood  and 
applied  the  law  pertaining  to  the  case,  and  as  to  the  facts  the 
finding  of  the  court  is  entitled  to  the  same  weight  as  the 
verdict  of  a  jury. 
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It  appears  that  appellee  was  indebted  to  said  Hunter,  and 
that  the  indebtedness  was  secured  to  some  extent  by  chattel 
mortgage;  that  Hunter  went  to  the  farm  of  appellee  and 
desired  to  get  his  demand  in  more  satisfactory  condition. 
According  to  his  version  of  the  matter  he  inquired  of  appel- 
lee how  much  he  owed  other  parties  and  was  told  that  he 
had  contracted  about  $125  worth  of  the  corn  to  grain  deal- 
ers in  Latham,  appellants  probably;  that  Hunter  then  pro- 
posed to  buy  appellee's  corn  or  so  much  of  it  as  would  not 
be  required  to  pay  the  grain  dealers,  to  which  appellee 
assented,  and  then  Hunter  proceeded  to  measure  the  six 
cribs  in  which  the  corn  was  stored  and  ascertained  that  there 
was  about  twenty-two  hundred  bushels  in  the  whole  mass. 
Hunter  says  that  he  then  suggested  that  he  would  take 
seventeen  hundred  bushels,  and  thus  leave  enough  to  satisfy 
the  grain  dealers.  There  is  some  conflict  as  to  what  then 
passed  between  the  parties  verbally,  but  the  following  writ- 
ing was  executed  by  appellee  and  given  to  Hunter. 

"Illiopolis,  Illinois,  April  11,  1892. 

I  have,  this  day,  sold  to  W.  S.  Hunter,  of  Chicago, 
Illinois,  seventeen  hundred  bushels  of  corn,  now  in  cribs, 
on  Yates  farm,  seven  miles  N.  E.  of  lUiopolis,  and  agree 
to  deliver  same  at  elevator,  either  at  Latham  or  Niantic,  at 
such  time  as  he  may  designate,  except  during  the  cropping 
season.  The  price  paid  is  thirty  cents  per  bushel,  the 
receipt  of  which  is  hereby  acknowledged, 

Edwabd  Roach. 

Witness:    Geo.  A.  Merriman." 

Hunter  says  he  understood  that  he  received  possession  of 
the  com  then  and  there,  and  that  the  expression  in  the  con- 
tract as  to  delivering  the  same  at  the  elevator  meant  merely 
that  appellee  was  to  haul  it  there,  and,  in  the  meantime, 
was  to  retain  it  for  him  as  his  bailee.  Appellee  denies  this, 
and,  indeed,  denies  that  he  knew  he  was  signing  the 
paper  as  it  appears,  and  insists  that  he  did  not  intend  to  sell 
the  com  to  Hunter,  but,  as  is  to  be  inferred  from  his  evi- 
dence, that  he  did  intend  to  give  Hunter  some  right  or  lien 
thereon  in  respect  to  the  admitted  indebtedness. 
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It  is  agreed  that,  after  the  paper  was  signed  and  before 
Hunter  went  away,  he  promised  to  give  appellee  the  bene- 
fit of  any  advance  in  the  price  of  com.  Hunter  says  that 
as  soon  as  he  could  thereafter,  he  indorsed  on  the  notes  he 
held  against  appellee  a  credit  of  $500  for  this  corn.  There 
is  in  the  record  some  evidence  on  each  side,  consisting, 
chiefly,  but  not  wholly,  of  written  correspondence,  tending 
more  or  less  to  support  the  respective  positions  of  the 
parties. 

It  is  clear  that,  unless  the  title  to  the  corn  passed  to 
Hunter,  so  that  it  would  have  been  his  loss  had  it  been  de- 
stroyed without  the  fault  of  the  appellee,  the  appellants 
were  not  justified  in  withholding  payment. 

If  the  corn  was  not  delivered  to  Hunter  when  the  paper 
was  signed,  it  never  was;  and  unless  it  was  the  intention  of 
the  parties  that  the  possession  should  then  pass  to  the 
buyer,  it  can  not  be  said  that  the  contract  was  so  complete 
as  to  invest  him  presently  with  the  title.  The  appellee 
might  have  been  constituted  the  bailee  of  Hunter,  and 
though  there  was  no  segregation  of  the  1,700  bushels  from 
the  entire  mass,  and  no  agreement  as  to  what  particular  por- 
tion should  belong  to  Hunter,  yet,  if  the  property  was 
uniform  in  kind  and  quality  (as  might  be  presumed),  it  was 
competent  for  the  parties  to  agree  that  the  buyer  should 
then  have  possession,  and  that  the  title  should  then  pass  to 
him,  so  that  the  risk  of  ownership  should  then  devolve  upon 
him. 

This  the  parties  certainly  might  have  done,  so  far  as  their 
own  rights  were  concerned,  no  question  of  the  rights  of 
creditors  or  purchaser  without  notice  being  involved. 

But  whether  they  so  intended  is  a  question  of  fact. 

It  is  not  deemed  necessary  to  state  more  in  detail  the  evi- 
dence in  the  case,  nor  to  discuss  the  positions  respectively 
assumed  by  counsel  in  their  arguments. 

We  are  not  prepared  to  say  that  the  conclusion  reached 
by  the  trial  court  is  erroneous. 

We  must  say  there  was  enough  evidence,  on  behalf  of 
appellee,  to  support  his  contention,  if  unopposed  by  that  on 
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behalf  of  the  appellants.  How  we  might  decide  the  matter 
if  it  were  before  us  for  our  finding  in  the  first  instance,  is 
not  important. 

Unless  we  can  say  that  the  finding  is  clearly  and  palpably 
against  the  facts,  we  may  not  interfere. 

The  judgment  will  be  affirmed. 


City  of  Paxton  t.  Jennie  A.  Frew. 

1.  CmES  AND  ViLLjLQE&^Duty  in  Relation  to  SideioaUes,— -Where  a 
walk  becomes  old  and  worn  out  it  is  the  duty  of  the  city  to  cause  the 
pianks  or  boards  of  the  walk  to  be  inspected,  and  such  as  are  found 
80  weak,  old,  worn  or  thin  as  to  be  insufficient,  to  be  taken  out  and  re- 
placed by  planks  sound  and  strong  enough  for  the  ordinary  purposes  of  a 
sidewalk. 

2.  Cities  and  Yijajlqer— Liability  for  Old  and  Worn  Sidewalks.^ 
Where  a  sidewalk  from  use  for  years  becomes  worn  and  oui;  of  repair, 
and  the  city  instead  of  removing  all  womout  boards  and  replacing 
them  with  new,  continues  the  walk  in  use,  trusting  that  by  frequent  in- 
spection it  may  discover  aU  breaches  or  holes  before  any  one  would  faU 
into  them,  it  wiU  be  held  to  have  notice  of  the  condition  of  the  walk. 

8.  Cities  and  Villages— JVb^  Required  to  Keep  Constant  Watch 
Over  Walks. — A  city  is  not  required  to  keep  constant  guard  and  watch 
over  walks  supposed  to  be  safe  and  sufficient,  to  see  that  some  one  does 
not  break  holes  into  or  destroy  them,  or  that  such  breaches  do  not  occur 
from  other  unexpected  causes. 

4.  Cities  and  Villages— LtaW/i7y  for  Defective  Walk&--Notice.—la 
order  to  charge  a  city  with  liability  for  injuries  occasioned  by  broken 
walks  or  holes  made  in  a  walk,  it  must  appear  that  the  city  had  actual 
notice  of  the  existence  of  the  breach  or  hole,  or  that  the  defect  had  ex- 
isted for  such  length  of  time  that  the  city  in  the  exercise  of  ordinary 
diligence  ought  to  have  discovered  and  remedied  it. 

5.  Cities  and  Villages — Construction — Notice  of  Defects, — ^The  rule 
that  the  city  must  have  notice  of  defects  has  no  application  to  relieve 
it  from  liability  when  it  is  charged  with  knowledge  that  the  mate- 
rial of  which  a  walk  is  composed  is  insufficient  for  the  purpose,  and 

/^booses  to  omit  the  duty  of  making  the  walk  safe,  but  adopts  the  policy  of 
attempting  to  discover  and  repair  breaches  that  may  be  occasioned  be- 
cause of  such  insufficiency  of  the  material  before  any  one  is  injured. 

6.  Instructions- i!l««Mmtfiflr  Facts, — It  has  never  been  held  erroneous 
to  assume  in  any  instruction  the  existence  of  an  uncontroverted  lPact. 

7.  Excessive  Damages— ^uesticm  Can  Not  Be  Raised  for  the  First 
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Time  in  the  Appellate  Court, — ^Whereit  was  not  urged  in  the  motion  for 
a  new  trial,  nor  assigned  for  ground  of  error,  that  the  damages  are  ex- 
cessive, the  Appellate  Court  will  not  consider  an  instruction  upon  the 
question  of  (himages  in  order  to  determine  whether  or  not  it  is  ab- 
stractly right. 

Memorandam.— Action  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Ford  County;  the  Hon.  Alfred  Sample,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1803,  and  alBrmed.  Opinion 
filed  October  28,  1898. 

The  opinion  states  the  case. 

Cook  &  Moffett,  attorneys  for  appellant. 

M.  H.  Cloud,  E.  C.  Gray  and  A.  E.  DeMange,  attorneys 
for  appellee. 

Mb.  PREsiDma  Justice  Boggb  deliyebed  the  opinion  of 

THE  COUBT. 

When  attempting  to  pass  over  a  sidewalk  in  the  appellant 
city,  the  appellee  stepped  into  a  hole  in  one  of  the  planks 
of  which  the  walk  was  composed,  and  received  a  violent  fall. 
This  action  was  case  to  recover  damages  for  the  injuries 
thus  sustained.  The  judgment  below  upon  the  verdict  of  a 
jury,  was  for  the  appellee,  her  damages  being  assessed  at 
$600.  This  is  an  appeal  from  said  judgment.  The  evidence 
bearing  upon  the  questions  whether  the  city  had  used  reason- 
able diligence  to  keep  the  walk  in  a  reasonably  safe  condi- 
tion, and  whether  the  appellee  had  notice  or  knowledge  of 
the  alleged  unsafe  condition  of  the  walk  and  exercised  ordi- 
nary care  for  her  own  safety,  we  find  to  be  quite  sufficient 
to  support  the  conclusion  reached  by  the  jury.  Unless  error 
is  found  in  the  instructions  of  the  court,  there  is  no  ground 
for  the  interference  of  an  appellate  court.  Complaint  is 
made  that  the  first  instruction  given  for  the  appellee  entirely 
ignores  her  legal  duty  to  use  ordinary  care,  and  is  so  worded 
as  to  assume  as  being  uncontroverted,  that  the  walk  was 
unsafe.  The  purpose  of  this  instruction  and  its  purport  was 
to  advise  the  jury  that  the  appellee  might  lawfully  assume 
that  the  sidewalk  was  safe  and  attempt  to  pass  along  it  upon 
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the  faith  of  such  presumption,  and  that  the  jury  were  to 
assume  that  she  had  no  knowledge  that  it  was  not  safe  unless 
such  knowledge  was  proven.  While  it  is  true  that  in  order 
to  recover,  the  appellee  must  have  used  ordinary  care  in 
passing  over  the  walk,  and  that  reference  to  that  legal 
requirement  might  have  been  not  inappropriately  made  in 
the  instruction,  yet  we  do  not  think  the  omission  could  have 
operated  to  mislead  the  jury  even  if  a  reference  to  or  acknowl- 
edgment of  the  existence  of  such  duty  was  necessary  to  a 
perfect  instruction.  The  evidence  as  to  the  care  or  prudence 
of  the  appellee  was  that  she  was  passing  along  the  walk 
after  dark  (though  not  at  an  unusual  hour),  in  the  ordinary 
way  as  others  would,  and  there  is  no  reason  to  belieVe  or 
intimation  to  be  found  in  the  evidence  that  there  was  anv 
negligence  or  lack  of  care  on  her  part.  If  the  circumstances 
tinder  which  an  injury  was  received  are  known  and  proven, 
that  the  injured  person  exercised  due  care  may  be  presumed, 
if  there  is  no  proof  that  such  person  was  negligent,  or  failed 
to  exercise  proper  caution.  That  she  was  charged  with  the 
duty  of  exercising  ordinary  care  for  her  own  safety  was 
impressed  upon  the  jury  by  the  6th,  6th,  7th  and  13th 
instructions  given  in  behalf  of  the  appellant.  To  hold  that 
in  addition  thereto  that  duty  should  have  been  referred  to 
in  another  instruction,  the  only  purpose  of  which  was  to 
state  the  legal  principle  that  every  person  not  advised 
to  the  contrary,  might  assume  that  a  walk  is  safe,  and  that 
a  failure  to  do  so  should  be  deemed  a  fatal  omission  and  defeat 
a  right  of  recovery,  would  be  wholly  unjustifiable.  It  is 
complained  that  the  instruction  under  consideration  might 
have  been  understood  by  the  jury  to  imply  that  the  court 
assumed  that  the  walk  was  in  faet  unsafe.  Even  if  such 
an  implication  might  be  drawn  from  the  language  employed 
in  the  instruction,  it  would  not  furnish  cause  for  reversal  of 
the  judgment.  The  evidence  showed,  without  contradiction, 
that  one  of  the  planks  in  the  walk  had  been  broken  between 
two  stringers,  leaving  a  hole  in  the  walk  nearly  six  inches 
in  depth  and  twelve  inches  in  width,  into  which  the  appellee 
stepped* 
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The  appellant  city  did  not  contest  the  tmth  of  this.  Its 
counsel  in  the  brief  filed  in  this  court  say :  "  We  claim  that 
the  hole  into  which  she  stepped  was  of  such  recent  origin, 
that  the  city  could  not  have  known  of  its  existence  without 
the  exercise  of  the  very  highest  degree  of  care  and  diligence. 
Appellant  claims  that  the  hole  was  there  but  a  few  hours; 
that  it  was  broken  by  some  force  from  the  top,"  etc.  It 
has  never  been  held  erroneous  to  assume,  in  any  instruction, 
the  existence  of  an  uncontroverted  fact.  The  purpose  of  the 
fourth  instruction  in  behalf  of  the  appellee,  was  to  advise 
the  jury  as  to  the  measure  of  damage,  and  after  doing  that 
in  a  manner  not  complained  of,  the  instruction  concludes  by 
directing  the  jury,  that  from  all  the  evidence  in  the  case 
they  may  determine  the  amount  they  believe  she  is  entitled 
to  recover.  The  objection  urged  is  that  the  amount  to  be 
recovered  is  not  what  the  jury  may  believe  the  plaintiff 
entitled  to,  but  such  damages  only  as  the  evidence  shows 
have  been  sustained. 

It  was  not  urged  in  the  motion  for  a  new  trial,  nor  is  it 
assigned  as  ground  of  error  in  this  court,  that  the  damages 
awarded  by  the  verdict  are  excessive.  The  supposed  mis- 
direction could  only  in  that  respect  have  prejudicially 
affected  the  appellant  city  and  no  complaint  of  that  char- 
acter having  been  made  in  the  Circuit  Court,  and  none  being 
made  here,  we  find  no  occasion  to  enter  upon  a  discus- 
sion of  the  fourth  instruction  in  order  to  determine  whether 
or  not  it  is  abstractedly  right. 

As  we  said  before,  the  city  did  not  pretend  to  deny  the 
existence  of  a  dangerous  hole  in  the  walk  into  which  appel- 
lee stepped.  The  defense  sought  to  be  made  was,  that  the 
city  did  not  have  actual  notice  of  the  defect;  that  the  hole 
came  in  the  walk  by  the  breaking  of  a  plank  and  that  the 
plank  had  been  broken  so  recently  before  the  mishap  to 
the  appelleey  that  the  city,  though  exercising  ordinary 
diligence,  had  not  discovered  it.  Excluding  the  evidence 
in  behalf  of  the  appellee,  and  considering  only  that  pro- 
duced in  behalf  of  the  city,  we  think  the  defense  was  not 
made  good.    From  the  evidence  it  appeared  that  the  walk 
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was  located  in  close  proximity  to  the  public  school  grounds, 
and  had  been  constructed  some  ten  or  twelve  years,  and  was 
composed  of  pine  boards  or  planks,  originally  an  inch  or  an 
inch  and  a  quarter  in  thickness,  laid  crosswise  upon  wooden 
stringers.  Mr.  Kobinson,  superintendent  of  schools,  as  a 
witness  for  the  city,  testified  that  many  of  the  planks  of 
the  walk  were  old  and  thin  and  so  weak  that  they  were 
easily  broken.  That  the  children  attending  the  school 
layed  about  and  upon  the  walk,  and  that  the  planks 
would  be  broken  by  the  boys  in  running  across  or  playing  oa 
the  walk;  that  the  Tboys  could  stamp  their  feet  through 
many  of  the  planks,  and  he  had  known  them  to  do  that 
several  times.  Edwin  Grayson,  Fred  Fifesimons  and  Koss 
Mercer,  pupils*  of  the  schools,  witnesses  for  the  city,  testir 
fied  that  the  planks  of  the  walk  were  so  old,  weak  and  worn 
there,  that  .they  would  often  break  through  when  the  boys 
were  running  and  playing  on  them,  and  that  the  boys  could 
and  did  frequently  stamp  their  feet  through  the  boards  of 
the  walk  and  leave  holes  in  it. 

Mr.  Swanson,  city  superintendent  of  the  streets  and  a  wit- 
ness for  the  city,  stated  that  the  boards  in  the  walk  could  be 
and  were  broken  through  by  the  boys;  that  "the  boys 
jumped  up  and  down  on  them  with  their  heels  and  broke 
them  through;"  that  "he  knew  they  were  constantly 
broken  for  some  time  before  the  plaintiff  was  injured;"  and 
that  "  he  fixed  holes  in  the  walk  nearly  every  week."  The 
superintendent  of  schools  and  the  pupils  before  named,  as 
witnesses  for  the  city,  stated  that  the  superintendent  of 
streets,  or  other  employes  of  the  city,  visited  the  walk,  and 
repaired  the  breaks  and  holes  in  it  at  least  once  a  week,  and 
often  twice  a  week  for  a  period  of  one  month  or  more  before 
the  occasion  of  the  injury  to  the  appellee.  It  thus  appeared 
that  the  planks  of  the  walk  were  so  weak,  old  and  worn  that 
they  gave  way  beneath  the  feet  of  the  boy^of  school  as 
they  ran,  j)layed  and  jumped  upon  them,  leaving  holes 
into  which  a  passer-by  might,  at  any  time,  step  or  fall,  and 
that  other  planks  were  so  weak  that  the  boys  of  the  school 
could  and  frequently  did  stamp  their  feet  through  the  walk, 
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creating  like  breaks  and  openings  in  it,  and  that  such  holes 
were  frequently,  or  as  the  superintendent  of  streets  said, 
"  constantly  "  being  made  in  the  walk,  and  it  further  appeared 
from  the  testimony  of  the  city  authorities,  that  the  city 
knew  of  the  unsafe  character  of  the  walk,  and  that  dangerous 
holes  wefe  being  constantly  found  by  the  breaking  away  of 
the  planks.    The  manifest  duty  of  the  city  was  to  have 
caused  the  planks  or  boards  of  the  walk  to  be  inspected,  and 
such  as  were  found  so  weak,  old,  worn  or  thin  as  to  be  insuffi- 
cient, to  be  taken  out  and  replaced  by  plank  sound  and 
strong  enough  for  the  ordinary  purposes  of  a  sidewalk;  but 
instead  of  doing  so,  the  city  continued  the  walk  in  use,  trust- 
ing that  by  frequent  inspection  its  superintendent,  or  some 
of  his  eijiployes,  happily  might  discover  all  breaches  and 
holes  that  would  most  likely  be  made  in  it  before  any  one 
would  fall  into  them.    It  must  be  admitted  that  the  street 
superintendent  and  his  employes  made  frequent  visits  to 
the  walk  for  the  purpose  of  discovering  and  repairing  new 
breaches  and  holes  in  it,  but  unfortunately  the  appellee 
stepped  into  a  hole  broken  in  the  walk  between  such  visits 
of  the  repairing  force.    Whether  this  particular  hole  had 
bdon  in  the  walk  such  a  length  of  time  that  the  city,  in  the 
exercise  of  ordinary  diligence,  ought  have  discovered  it,  was 
the  subject  of  much  conflicting  testimony,  and  so  conflict- 
ing, in  fact,  that  its  determination  was  so  fairly  a  question 
for  the  judgment  of  the  jury,  as  to  be  beyond  the  interfer- 
ence of  an  appellate  court.    But  if  such  were  not  true,  we 
would  not  be  justified  in  disturbing  the  verdict. 

A  city  is  not  required  to  keep  constant  guard  and  watch 
over  walks,  supposed  to  be  safe  and  sufficient,  to  see  that 
some  one  does  not  break  holes  into,  or  destroy  them,  or  that 
such  breaches  do  not  occur  from  other  unexpected  causes. 
Hence  the  rule,  that  in  order  to  charge  a  city  with  liability 
for  injuries  occasioned  by  broken  walks  or  holes  made  in  a 
walk,  it  must  appear  that  the  city  had  actual  nptice  of  the 
existence  of  the  breach  or  hole  or  that  the  defect  had  ex- 
isted for  such  length  of  time  that  the  city  in  the  exercise  of 
ordinary  diligence  ought  have  discovered  and  remedied  it. 
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Such  a  rule  has  no  application  to  relieve  from  liability  a  city 
when  it  is  charged  with  knowledge  that  the  material  of 
which  a  walk  is  composed  is  insufficient  for  the  purpose,  and 
chooses  to  omit  the  duty  of  making  the  walk  safe,  but  adopts 
the  policy  of  attempting  to  discover  and  repair  breaches 
that  may  be  occasioned  because  of  such  insufficiency  of  the 
material,  before  any  one  is  injured.  In  such  cases  the  city 
can  not  complain  if  the  courts  require  of  them  what  they 
have  voluntarily  undertaken  to  do,  that  is,  discover  and  re- 
pair the  defects  before  any  one  is  hurt,  or  be  liable  for  the 
injury  occasioned.  It  is  complained,  and  not  unjustly,  that 
the  sixth  instruction  given  for  the  appellee  contravenes 
the  rule  that  particular  portions  of  the  evidence  should  not 
be  selected  and  given  apparent  undue  prominence. 

The  facts  thus  supposed  to  have  been  given  unwarranted 
prominence  were  brought  into  the  case  by  the  witnesses 
produced  by  the  appellant,  were  not  controverted,  and  com- 
prised all  the  material  facts  upon  this  particular  matter 
involved,  or  so  nearly  all  of  such  facts,  that  we  can  not 
conceive  that  any  real  injury  was  occasioned  by  the  instruc- 
tion. Objections  are  urged  against  the  third  and  seventh  of 
the  appellee's  instructions,  but  we  find  no  defect  in  either  so 
substantial  or  immaterial  as  to  demand  a  reversal  of  judg- 
ment so  clearly  right  upon  the  conceded  and  undisputed  facts. 
The  judgment  is  affirmed. 


John  W.  White  v.  Gresham  &  Mann. 

1.  Wabranty — Implied  and  Expressed,— 'Where  a  manufacturer 
furnishes  machinery  or  appliances  designed  for  a  specific  use,  he 
impliedly  warrants  the  quality  of  the  material,  the  goodness  of  the  work- 
manship, and  that  the  machinery  or  appliance  is  reasonably  suited  for 
the  purpose  for  which  it  was  designed  and  sold.  But  this  implied  war- 
ranty can  not  be  availed  of  if  the  articles  are  sold  upon  an  express 
warranty  as  to  such  quality,  workmanship  and  fitness. 

2.  Warranty — No  Particular  Form  of  Words  Necessary,— A  war- 
ranty may  be  gathered  from  the  acts  and  conversation  between  the 
parties.    No  particular  words  are  necessary  to  constitute  a  warranty. 
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Memorandam. — ^Assumpsit.  Appeal  from  the  Circuit  Court  of  Vpr- 
milion  County;  the  Hon.  Edwabd  P.  Vail,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1893,  and  affirmed.  Opinion  filed  October 
28,  1898. 

The  opinion  states  the  case. 

Calhoun,  Steely  &  Jones,  attorneys  for  appellant. 

SaoOlNs  &  Dbaper,  attorneys  for  appellees. 

Me.  Presiding  Justice  Booos  delivered  the  opinion  of  the 
Court. 

In  this  action,  which  was  brought  by  the  appellees  to  re- 
cover the  price  of  a  steam  heating  apparatus  placed  by  them 
in  appellant's  hotel,  a  judgment  was  rendered  against  the 
appellant,  who  appeals  to  this  court.  It  is  conceded  that 
the  agreement  between  the  parties  only  required  radiators 
to  be  placed  in  the  office,  dining-room  and  pantry  of  the 
hotel.  The  appellant  contended  that  the  appellees  war- 
ranted that  the  radiators  contracted  for  would  heat  the 
rooms  in  which  they  were  placed  to  a  temperature  of  seventy 
degrees,  and  that  they  wholly  failed  to  heat  the  office,  and 
that  the  dining  room  was  often  uncomfortably  cold  at  meal 
hours.  It  was  for  this  reason  he  refused  to  pay  the  appellees' 
demand. 

The  appellees  denied  that  any  specific  warranty  in  this  re- 
spect was  given,  but  insisted  that  the  contract  between  the 
parties  only  required  them  to  place  in  the  office,  dining  room 
and  pantry,  a  specified  number  of  radiators  having  an  agreed 
and  stated  heating  surface.  They  agree  that  the  amount  of 
such  radiation  of  heat  from  the  surface  was  estimated  by 
them  to  be  sufficient  to  heat  such  rooms  provided  the  stair- 
way leading  from  the  office  to  the  upper  story  of  the  hotel 
building  was  closed  up  so  that  the  heated  air  could  not  es- 
cape into  the  halls  and  rooms  of  the  second  floor.  Appellees 
contended  that  the  appellant  agreed  that  the  stairway  should 
be  so  closed  and  that  the  necessary  radiating  surface  was 
determined  upon  that  basis;  that  the  stairway  remained 
open,  and  that  any  failure  of  the  apparatus  to  properly  warm 
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the  rooms  in  question  was  attributable  to  this  open  stairway 
and  not  to  any  defects  in  or  insufficiency  of  the  radiators  or 
other  parts  of  the  heating  apparatus.  The  appellant  denied 
that  he  was  under  any  obligation  to  close  the  stairway,  but 
testified  that  he  called  the  attention  of  the  appellees  to  it 
while  they  were  examining  the  building  and  getting  the  di- 
mensions of  the  rooms.  That  they  fully  considered  the  effect 
of  the  opening  made  by  the  stairway  and  insisted  that  they 
could,  and  agreed  that  they  would,  heat  the  house  without 
requiring  any  change  to  be  made  in  it,  and  that  he  did  not 
agree  to  shut  up  the  stairway,  etc.  This  contention  consti- 
tuted the  material  issue  of  facts  for  the  detennination  of 
the  jury.  The  evidence  bearing  upon  the  issue  was  conflict- 
ing. It  was  peculiarly  the  province  of  the  jury  to  determine 
it,  and  we  have  no  warrant  to  interfere  with  their  finding, 
unless  the  result  reached  by  them  was  manifestly  wrong,  or 
was  contributed  to,  or  produced  by  some  error  found  in  the 
instructions  of  the  court  or  its  ruling  in  reference  to  the  ad- 
missibility of  evidence. 

We  can  not  say  the  finding  was  manifestly  wrong  or 
against  the  weight  of  the  evidence,  and  while  complaint  is 
made  of  certain  of  the  instructions  given  for  the  plaintiff,  yet 
the  supposed  errors  in  such  instructions  do  not  refer  to  this 
issue  of  fact,  nor  is  it  contended  that  they  did  or  could  have 
misled  or  confused  the  jury  in  relation  to  it.  It  is  urged  that 
the  court  refused  to  admit  competent  testimony  tendered  by 
the  appellant,  which  would  have  supported  the  appellant 
upon  the  issues. 

The  appellant  propounded  to  William  White,  clerk  of  the 
hotel,  and  a  witness  in  his  behalf,  this  question : 

Q.  What  would  you  say  as  to  putting  doors  on  the  land- 
ing there  on  those  stairs,  as  to  whether  they  could  be  put 
there  and  make  it  safe  for  the  use  of  parties  using  the  stair- 
way? 

The  court,  on  motion  of  the  appellee,  ruled  that  the  ques- 
tion should  not  be  answered.  The  exclusion  of  such  answer 
is  a  ground  of  complaint. 

If  the  apparatus  had  been  adjusted  to  the  office  and  din- 
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ing  room  npon  the  agreement  or  understanding  that  the 
stairway  would  be  closed,  the  fact,  if  true,  that  it  could  not 
be  closed  and  be  safe  for  the  use  of  guests,  would  furnish 
no  reason  for  a  refusal  to  pay  for  the  work. 

Whether  the  closing  of  the  stairway  by  doors  or  other- 
wise would  affect  the  convenience  or  safety  of  his  guests 
was  a  matter  for  the  consideration  of  the  appellant  when 
engaged  in  arranging  and  contracting  for  the  heating  appa- 
ratus, and  was  in  no  sense  proper  for  the-  consideration  of  a 
jury  called  to  determine  what  contract  he  did  then  make. 

The  appellant  testified  that  the  stairway  was  seven  feet 
wide;  that  it  rose  from  the  floor  of  the  rear  portion  of  the 
ofBce  to  platform,  thence  turned  west  and  rose  to  another 
platform,  thence  to  the  east  until  it  reached  and  landed 
upon  the  floor  of  the  main  hall  in  the  second  story;  and  that 
the  opening  across  the  stairway  at  the  turn  was  of  the  width 
of  ten  feet,  and  that  the  main  hall  of  the  second  story  was 
ten  feet  in  width,  thirteen  feet  in  height  and  one  hundred 
and  ten  feet  long,  and  that  a  side  hall  of  the  width  of 
twelve  feet  and  fifty  feet  in  length,  opened  into  the  main 
hall.  It  is  a  fact  within  the  common  knowledge  and  obser- 
vation of  every  one,  that  the  heated  air  of  the  office  would 
pass  into  the  upper  halls  and  rooms  by  way  of  the  stairway, 
and  that  radiators  amply  sufficient  to  warm  the  office  alone 
would  be  wholly  inadequate  to  the  task  of  heating  also  the 
second  story  of  the  building.  Large  double  doors  opened 
into  the  dining  room  from  the  office.  These  doors  were 
usually  kept  open  during  the  hours  when  meals  were  served, 
and  at  such  hours,  it  is  plainly  seen,  that  the  inclosed  stair< 
way  threw  open  the  dining  room  as  well  as  the  office  to  the 
upper  story  of  the  building.  It  is  therefore  apparent  that 
the  contested  question  whether  the  stairway  was  to  be 
closed  was  an  important  and  material  one.  Indeed,  it  seems 
to  us  that  upon  its  determination  depended  the  final  result. 
It  is  urged  that  the  first  and  second  instructions  given  for 
the  appellee  are  materially  erroneous.  "  The  law,"  it  is  said 
by  counsel  for  appellants,  "raised  an  implied  warranty 
that  this  apparatus  was  of  sufficient  capacity  to  heat  those 
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rooms  which  these  instructions  completely  ignore."  It 
may  be  regarded  as  well  settled,  that  where  a  manufacturer 
furnishes  machinery  or  appliances  designed  for  a  specific 
use  he  impliedly  warrants  the  quality  of  the  material,  the 
goodness  of  the  workmanship,  and  that  the  machinery  or 
appliance  is  reasonably  suited  for  the  purpose  for  which  it 
was  designed  and  sold.  This  implied  warranty  can  not, 
however,  be  availed  of  if  the  articles  are  sold  upon  an 
express  warranty  as  to  such  quality  of  workmanship  and  fit- 
ness. Benjamin  on  Sales  (Bennett  Ed.  of  1888),  Sec.  666; 
10  Am.  and  Eng.  Ency.  of  Law,  page  109;  19  App.  (111.) 

Waiving  the  point  that  the  appellees  were  not  the  manu- 
facturers of  the  heating  apparatus  placed  in  the  hotel,  can 
it  be  said  that  there  was  an  implied  warranty  that  the  radi- 
ators were  of  sufficient  capacity  to  heat  the  rooms  ?  The  ap- 
pellant contends  there  was  an  express  warranty  that  the 
rooms  would  be  heated  to  a  temperature  of  seventy  degrees 
by  the  radiators,  and  while  counsel  for  the  appellee  deny 
that  any  express  warranty  whatever  was  made,  we  think 
that  a  warranty  may  and  ought  to  be  gathered  from  the  acts 
and  conversation  between  the  parties.  No  particular  words 
are  necessary  to  constitute  a  warranty.  The  appellee  as- 
sumed to  know  the  capacity  of  the  radiators  and  the  number 
of  feet  of  heating  surface  necessary  to  radiate  the  proper 
quantity  of  heat  for  the  rooms  in  question.  They  measured 
and  ascertained  the  dimensions  of  the  rooms,  and  fixed  upon 
the  number  of  radiators  for  each  room,  and  determined 
where  such  radiators  should  be  placed  in  the  rooms,  and  all 
this,  coupled  with  their  statements,  confessedly  made, 
amounted  to  a  warranty  that  the  radiators  were  in  number 
and  size  suflEicient  for  the  purpose  for  which  they  were  fur- 
nishing them. 

Of  these  matters  the  appellee  had  a  special  knowledge 
upon  which  the  appellant  had  the  right  to  rely  as  an 
express  warranty.  But  we  are  satisfied  that  the  parties  pro- 
ceeded upon  an  understanding  that  the  stairway  w^as  to  be 
closed,  and  this  constituted  a  material  condition  of  the  war- 
ranty. 
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The  express  warranty  covered  every  ground  of  an  implied 
warranty,  and  excluded  all  implications.  Reference,  there- 
fore, to  warranties  by  implication  of  law  was  properly 
omitted  from  the  instructions. 

Appellant  insists  that  the  action  was  prematurely  brought 
as  to  a  portion  of  the  demand;  that  the  proof  shows  that  be 
was  to  have  six  months  time  in  which  to  make  payment  for 
the  boiler,  and  that  the  suit  was  brought  before  the  expira- 
tion of  the  period. 

The  appellee  purchased  the  boiler  of  Herbert  &  Co.,  who 
manufactured  boilers.  Thev  were  allowed  a  credit  of  six 
months  upon  it.  They  proffered  to  give  the  appellant  the 
advantage  of  the  credit  if  he  would  execute  his  note  to  them 
for  the  amount  of  the  price  of  the  boiler,  if  Herbert  &  Co. 
would  accept  the  note  of  them.  This  Herbert  &  Co.  agreed 
to  do.  The  appellant  refused  to  execute  the  note  and  now 
insists  that  the  demand  as  to  the  boiler  did  not  fall  due 
until  the  expiration  of  the  time  he  might  have  had,  had  he 
executed  the  note  according  to  his  contract.  The  position  is 
not  tenable.  Time  in  which  to  pay  for  the  boiler  was  not 
given  as  a  part  of  the  consideration  of  the  agreement  between 
the  parties,  but  as  the  appellees  had  six  months  in  which  to 
pay  for  the  boiler,  they  were  willing  that  the  appellant 
should,  by  executing  a  note  which  their  creditor  would 
accept,  become  paymaster  of  the  debt  and  enjoy  the  privi- 
lege of  the  extension  of  time.  The  appellant  refused  to 
execute  the  note,  hence  is  in  no  position  to  insist  that  he 
should  enjoy  a  privilege,  granted  only  on  a  condition  which 
he  repudiated  and  would  not  perform.  One  ground  of 
appellant's  motion  for  a  new  trial  was  that  of  newly  discov- 
ered evidence — ^and  this  was  supported  by  the  affidavits  of 
two  persons — to  the  effect  that  the  appellee,  Mann,  said  in  the 
presence  of  such  affiants,  that  the  appellees  were  to  heat  the 
rooms  Avith  the  stairway  open,  and  that  the  apjmratus  should 
not  cost  the  appellant  a  cent  if  it  failed  to  do  so.  It  appears 
from  the  affidavits  that  the  appellant  was  present  when  it 
is  alleged  the  statements  of  Mann  were  made.  One  of  the 
affiants,  Mr.  Crandall,  was  present  at  the  trial  and  testified 
at  some  length  as  a  witness  for  the  appellant. 


Thied  Disteict— May  Term,  1893.  405 

Funk  V.  Howard. 

The  appellant's  affidavit,  which  accompanied  the  motion 
for  a  new  trial,  is  to  the  effect  that  he  was  present  and  heard 
the  statements  of  Mann  referred  to  in  the  affidavits,  but 
had  forgotten  all  about  it.  Certainly  the  court  ought  not 
to  have  re-opened  the  litigation  upon  such  a  showing.  We 
find  no  substantial  error  in  the  record,  and  think  the  judg- 
ment right  on  the  merits.    It  is  affirmed. 


Henry  Fnnk  v.  William  Howard. 

1.  Verdict — Upon  Conflicting  Evidence,— '"When  the  evidence  is  con- 
flicting and  the  jury  have  not  been  misled  as  to  the  law,  the  verdict  will 
not  be  disturbed. 

Memorandnm. — ^Assumpsit.  Appeal  from  the  Circuit  Court  of  Ver- 
milion County;  the  Hon.  Ferdinand  Bookwalter,  Judge*  presiding. 
Heard  in  this  court  at  the  May  term,  1898,  and  affirmed.  Opinion  filed 
October  28, 1808. 

The  opinion  states  the  case. 

Salmans  &  Draper,  attorneys  for  appellant. 

Mabin  &  Lord,  attorneys  for  appellee. 

Mr.  Justice  Wall  delivered  the  opinion  op  the  Court. 

This  is  an  appeal  from  a  judgment  for  $32.50  in  favor  of 
the  appellee  for  work  done  by  him  in  clearing  the  land  of 
appellant. 

It  is  insisted  as  the  sole  ground  for  reversal  that  the  evi- 
dence did  not  sustain  the  verdict,  because  the  contract  under 
which  the  work  was  done  was  not  completed  by  the  appel- 
lee, and  therefore  he  had  no  right  to  recover  for  what  he 
had  done. 

On  the  other  hand  it  is  argued  that  there  was  no  time  set 
for  the  completion  of  the  work;  that  without  objection  on 
the  part  of  the  appellant,  it  dragged  along  until  the  latter 
sold  the  land,  and  thus  put  it  out  of  the  power  of  the  appel- 
lee to  do  anything  further,  and  that  the  work  done  was 
well  worth  the  amount  claimed. 
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These  contentions  are  each  supported  more  or  less  by  the 
proof,  and  we  find  no  occasion  to  interfere  with  the  conclu- 
sion reached  by  the  jury.  The  abstract  does  not  set  out  the 
instructions,  nor  is  there  any  complaint  of  them  in  the  appel- 
lant's brief,  but  we  have  read  them  in  the  record  and  found 
that  the  jury  were  advised  fully  as  to  the  rights  of  the  appel- 
lant upon  the  theory  that  the  appellee  had  failed  to  perform 
his  contract. 

The  jury  must  have  been  satisfied  of  the  truth  of  the 
appellee's  position  on  this  ix)int,  and  as  they  were  not  mis- 
led as  to  the  law,  their  verdict,  in  view  of  the  conflicting 
evidence,  should  be  accepted  as  a  finality.  The  judgment 
will  be  affirmed. 


62      406 

94   n4i'  W.  E.  Haines  y.  H.  H.  Nance  et  al. 

1.  Bnxs  OP  ExcHANOE— W7ia*  J«.— The  following  instrument  is  a 
bill  of  exchange  under  Sec.  8,  Ch.  98,  R.  S. 

BusHNELL,  III.,  October  26, 1891. 
To  the  Building  Ck>mmittee  of  the  Methodist  Episcopal  Parsonage,  Bush- 

nell,  niinois. 

Gentlemen:  Please  ]paj  W.  E.  Haines,  $159.48,  and  charge  to  the 
account  of  John  Livingstone. 

2.  Bills  op  Exchange— WTiaf  is  a  PersonaJ  Acceptance, — The  fol- 
lowing indorsement  on  the  back  of  a  bill  of  exchange : 

?;«^rvil^^^*  \  Building  Committee  for 

J^.  SP^,  \  ^'  E-  Church  Parsonage, 

is  the  personal  acceptance  of  the  parties  signing  it  and  not  that  of  the 
building  committee. 

8.  Bnx  OP  Exchange — Indorsements  in  Blank — Acceptances. — An 
indorsement  by  a  person  in  blank  upon  a  biU  of  exchange  is  in  legal 
effect  an  acceptance  of  it 

4.  Bill  op  Exchange — Acceptances — Parol  Proof. — An  acceptance 
of  a  bill  of  exchange  on  its  face  absolute,  can  not  be  shown  hy  parol  to 
have  been  conditionaL 

Memorandum. — Assumpsit.  Appeal  from  the  Circuit  Court  of  Mc- 
Donough  County;  tlie  Hon.  Charles  J.  Scofield,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1898.  Reversed  and  remanded. 
Opinion  filed  October  28,  1893. 

The  opinion  states  tlie  case. 
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Apfellajstt's  Bbief,  T.  J.   Sparks  and  Baily  &  Holly, 

Attoeneys. 

The  "  order  "  spoken  of  in  this  case  was  nothing  more  nor 
less  than  a  bill  of  exchange.  Eapalje  &  Lawrence,  Law 
Dictionary,  129;  Randolph  on  Commercial  Paper,  2. 

The  signing  of  the  order  by  the  defendants  constituted  an 
acceptance  of  it.  Kapalje  &  Lawrence,  Law  Dictionary,  8; 
Randolph  on  Commercial  Paper,  4;  Norton  v.  Knapp,  64 
Iowa,  112. 

And  if  an  acceptance  is  al^solute  on  its  face  a  contempo- 
raneous condition  can  not  be  shown  by  parol.  Byles  on 
Bills,  196;  Goodwin  v.  McCoy,  13  Ala.  271.  As  to  drawee 
acceptor  is  liable  as  principal.  Byers  v.  Franklin  Coal  Co., 
106  Mass.  131;  First  National  Bank  v.  Morris,  1  Hun,  680. 

The  acceptor  of  a  bill  of  exchange  is  primarily  liable  for 
its  payment  even  though  he  have  no  funds  of  the  drawer  in 
his  hands.  Crounse  v.  Kellogg,  20  111.  11;  Diversy  v.  Moore, 
22  111.  331;  Novak  v.  Excelsior  Stone  Co.,  78  HI.  307. 

The  order  in  this  case  is  a  bill  of  exchange.  In  this  State 
the  words  "or  order,"  or  "for  value  received,"  are  not 
necessary  to  make  an  instrument  negotiable.  Revised  Stat- 
utes (Starr  &  Curtis),  Chap.  98,  Sec  3;  Archer  v.  Claflin, 
31  111.  306. 

D.  Chambees,  attorney  for  appellees. 

Statement  of  the  Case. 

This  was  an  action  of  assumpsit  brought  by  the  appellant 

against  Nance,  Cole  and  Spicer,  appellees,  as  acceptors  of  the 

following  instrument : 

BusHNELL,  III.,  Oct.  26,  1891. 

To  the  Building  Committee  of  the  Methodist  Episcopal  Par- 
sonage, Bushnell,  Illinois. 
Gentlemen:    Please  pay  W.  E.   Haines  |159.48,  and 

charge  to  the  account  of  John  Livingstone. 
Indorsed  on  its  back : 

Ss^CcSe^^^'  I  Building  Committee  for 

J.  B.  Spi Jer,    )         ^-  ^-  C'^^^^^  Parsonage. 
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The  appellees  together  with  Rev.  R.  E.  Buckley  and  Cicero 
Hamilton,  were  appointed  the  Building  Committee  of  the 
Methodist  Episcopal  Church  Parsonage,  of  Bushnell,  Illinois. 

John  Livingstone,  the  drawer  of  the  instrument,  entered 
into  a  contract  with  this  building  committee  to  build  the 
parsonage,  and  executed  and  delivered  to  the  appellant  the 
instrument  sued  upon.  The  appellant  presented  it  to  the 
appellees,  who  indorsed  it  as  shown  by  the  copy  here  set  out. 
The  defense  presented  in  the  Circuit  Court  was  that  the 
appellees  indorsed  the  order  as  members  of  the  building 
committee  with  the  intention  of  binding  that  body  or  the 
church  corporation,  and  not  themselves  as  individuals;  that 
the  money  directed  to  be  paid  by  the  order  to  the  appellant 
was  for  the  purpose  of  discharging  an  indebtedness  due 
from  Livingstone,  incurred  long  before  the  latter  contracted 
to  build  the  parsonage,  and  was  in  no  wise  connected  with 
the  erection  of  the  building;  and  that  Livingstone  abandoned 
his  contract  and  had  no  claim  against  or  money  due  Jiim 
from  the  building  committee  or  the  church.  Against  the 
objection  of  the  appellant  the  appellees  were  permitted  to 
introduce  parol  testimony  in  support  of  such  defense.  The 
appellees  prevailed  and  the  plaintiff  appealed  to  this  court. 

Mr.  Presiding  Justice  Boggs  delivered  the  opinion  op 
THE  Court. 

However  strong  the  defense  sought  to  be  made  maj^  appear 
to  be  in  merit  or  in  point  of  equity,  it  can  not  prevail  under  the 
rules  of  law  applicable  to  the  instrument  in  suit  and  the  act 
of  the  appellees  in  connection  therewith.  The  instrument 
has  all  the  qualities  of  a  bill  of  exchange  (3  Kent's  Com., 
74;  Daniel's  Negotiable  Instruments,  493-495;  Randolph's 
Commercial  Paper,  Vol.  1,  page  2),  except  it  does  not  contain 
words  at  one  time  deemed  necessary  to  give  it  the  quality 
of  negotiability. 

By  the  force  and  effect  of  Sec.  3,  Chap.  98,  R.  S.,  the  use 
of  such  words  are  no  longer  necessary  to  accomplish  that 
purpose  in  this  State.  Its  indorsement  by  the  appellees, 
though  in  blank,  was  in  legal  effect  an  acceptance  of  it  by 
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each  one  and  all  of  thorn.  Lawson's  Rights  and  Remedies, 
Vol.  4,  1495;  Randolph  on  Commercial  Paper,  Vol.  1,  page 
4.  The  acceptance  being  on  its  face  absolute  can  not  be 
shown  by  parol  to  have  been  conditional.  Lawson's  Rights 
and  Remedies,  Vol.  4,  page  1498;  Byles  on  Bills,  page  196; 
Johnson  v.  Glover,  121  111.  283.  Parol  evidence  tending  to 
show  that  the  appellees  intended  a  different  contract  than 
that  implied  by  the  law  from  their  acts  was  not  admissible. 
Johnson  v.  Glover,  supra;  Courtney  v.  Hogan,  93  111.  101, 
and  cases  there  cited.  The  liability  created  by  the  indorse- 
ment made  by  the  appellees  was  their  individual  liability. 
No  apt  words  were  used  by  them  to  bind  the  church,  or  the 
building  committee  as  an  organization  separate  from  the 
church,  without  which  it  has  been  held  in  many  cases  not  dis- 
tinguishable in  principle  from  this,  that  the  undertaking  is  an 
individual  one.  Powers  v.  Briggs,  79  111.  93;  Burlingame  v. 
Brewster,  Id.  515;  Hypes  v.  Griffin,  89  111.  134;  Scanlan  v. 
Keith,  102  111.  634.  Cases  supposed  to  support  a  view  con- 
trary to  that  which  we  have  expressed  will  be  found  to  differ 
from  the  cases  we  have  cited  only  in  the  facts — not  in  the  rule 
of  law  announced.  Because  of  the  error  of  the  Circuit  Court 
in  admitting  parol  evidence  to  vary  the  contract  implied  by 
the  law  from  the  writing,  and  in  rendering  the  judgment 
against  the  appellant,  the  judgment  must  be  and  is  reversed 
and  the  cause  remanded. 
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Hopkins  Loudon  t.  Robert  H.  Hullins^  The  HuUins 
Fluor    Spar  and  Lead  Mining  Co*  et  al. 

1.  Nuisances— TTTien  Notice  to  Remove  %b  Neceasary.^A  person  who 
comee  into  possession  as  grantee  of  land  upon  which  there  is  a  nuisance 
is  not  liable  for  merely  permitting  it  to  remain,  until  he  lias  been  notified 
or  requested  to  remove  it. 

2.  Lis  Pendens  —  Who  Are  Purchaeers.— Where  litigation  relates 
merely  to  a  moneyed  indebtedness  or  the  contention  is  over  a  mere 
demand  for  money,  as  in  an  action  of  trespass  guare  dausum  /regit, 
there  is  no  Buch  lie  peiidena  as  will  charge  the  proi)erty  with  the  final 
judgment  or  decree  in  the  case. 

3.  PEOPOsmoNS  OF  Law.— 3fu«t  be  Svbmitted  in  Apt  lYfWfi.— -Propo- 
sitions of  law  submitted  to  the  court  for  the  first  time  upon  the  hearing 
of  the  motion  for  a  new  trial  are  properly  rejected  as  not  presented  in 
apt  time. 

4.  Trials— ProviTice  of  the  Court  When  Acting  in  the  PUjoe  of  a 
Jury.— It  is  the  province  of  the  trial  court  acting  in  the  place  of  a  jury  to 
determine  the  weight  and  credit  which  ought  to  be  given  to  the  testi- 
mony of  the  several  witnesses  and  give  credit  accordingly,  and  the 
Appellate  CJourt  will  not  disturb  or  set  aside  the  finding,  unless  it  is 
apparent  the  court  misunderstood  or  disregarded  material  evidence  intro- 
duced on  the  triaL 

Memorandnm. — Action  for  damages  caused  by  flooding  mines  with' 
water.    Appeal  from  the  Circuit  Court  of  Hardin  County;  the  Hon.  R. 
W.  McCartney,  Judge,  presiding.    Heard  in  this  court  at  the  August 
term,  1891,  and  affirmed.    Opinion  filed  March  23,  1894. 

ft 

Tke  statement  of  facts  is  contained  in  the  opinion  of  the 

court. 
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Loudon  V.  Mullins. 

W.  S.  Morris,  attorney  for  appellant. 

J.  S.  Buchanan  and  C.  Buchanan,  attorneys  for  appellees. 

George  Denison,  attorney  for  Robt.  H.  Mullins  and  the 
Mullins  Fluor  Spar  and  Lead  Mining  Co. 

Mr.  Justice  Green  delivered  the  opinion  of  the  Court. 

Appellant,  claiming  to  be  the  owner  and  in  possession  of 
a  tract  of  land  containing  about  twenty-six  acres,  brought 
this  suit  to  recover  damages  alleged  to  have  resulted  from 
a  large  quantity  of  water  flooding  his  mines  of  spar  on  said 
tract,  and  compelling  him  to  abandon  the  working  thereof 
or  to  incur  great  expense  in  getting  the  water  out,  and  put- 
ting said  mines  in  working  condition.  Such  flooding  it  is 
alleged  was  caused  by  high  water  and  floods  of  the  Ohio 
river  that  entered  the  mouth  of  a  tunnel,  dug  and  opened 
in  January,  1888,  by  E.  C.  Johnson  and  others,  tenants  of 
The  Good  Hope  Lead  and  Spar  Company.  There  are  no 
propositions  of  law  submitted  to  the  trial  court  necessary  for 
us  to  consider  and  pass  upon  as  we  understand  the  record, 
because  although  that  court  was  requested  to  hold  certain 
written  propositions  to  be  the  law,  such  request  was  not 
made  in  apt  time.  The  cause  was  tried  by  the  court,  a  jury 
being  waived,  and  the  trial  commenced  December  9, 1890,  at 
which  time  appellant  and  appellees  appeared  by  their  respect- 
ive attorneys.  On  December  12th  the  evidence  was  all  in, 
and  it  was  then  agreed  by  the  pa.rties  that  the  judge  should 
hear  arguments  in  chambers  in  vacation,  decide  the  case 
and  render  judgment,  and  cause  said  judgment  to  be  entered 
in  the  records  in  vacation.  In  accordance  with  this  agree- 
ment  and  on  December  29, 1890,  the  attorneys  for  the  ap- 
pellant and  appellees  appeared  before  the  judge  at  chambers 
in  vacation  and  argued  the  case.  The  court  found  the  plea 
of  the  general  issue  was  sustained,  and  that  defendants  were 
not  guilty;  that  the  plea  of  liberum  tenementum  was  not 
sustained,  and  adjudged  costs  against  plaintiff.  On  the 
same  day  the  court  made  the  order  directing  the  clerk  to 
enter  the  foregoing  proceedings  upon  the  records  of.the 


412  Appellate  Courts  of  Illinois. 

Vol.  52.]  Loudcm  v.  Mullin  b. 

court,  and  the  same  was  done  December  30, 1890.  On  Jan- 
uary 9,  1891,  plaintiff  filed  his  motion  ^^  to  set  aside  the 
finding  and  decision  of  the  court  and  its  verdict  herein." 

On  June  9, 1891,  it  being  one  of  the  days  of  the  April 
term,  the  motion  was  argued  and  overruled,  and  at  the  same 
time  certain  written  propositions  were  submitted  on  behalf 
of  plaintiff  and  the  court  was  requested  to  hold  the  same  to 
be  the  law.  Indorsed  upon  the  back  of  the  paper  upon 
which  these  propositions  were  written  appears  a  statement 
signed  by  the  judge,  that  they  were  presented  to  the  court 
at  the  time  of  the  argument  of  the  motion,  and  were  not 
presented  on  the  trial  of  the  cause.  The  court,  therefore, 
held  said  propositions  were  not  presented  in  apt  time,  and 
declined  to  pass  upon  them.  In  our  judgment  this  action  of 
the  court  was  proper,  and  the  error  assigned,  predicated  upon 
this  ruling,  is  not  well  assigned.  Sec.  42  of  the  Practice 
Act  provides,  in  all  cases  in  any  court  of  record  of  this  State, 
if  both  parties  shall  agree,  both  matters  of  law  and  fact  may 
be  tried  by  the  court,  and  upon  such  trial,  either  party  may, 
within  such  time  as  the  court  may  require,  submit  to  the 
court  written  propositions,  to  be  held  as  the  law  in  the  de- 
cision of  the  case,  upon  which  the  court  shall  write  "  held  " 
or  "  refused  "  as  he  shall  be  of  opinion  is  the  law,  or  modif}'^ 
the  same,  to  which  either  party  may  except  as  to  the  opin- 
ion of  the  court.  This  court  in  the  case  of  C.  W.  L.  &  P. 
Co.  V.  City  of  Carlyle,  31  111.  App.  Kep.  325,  in  construing 
this  section,  held : 

If  the  propositions  were  not  presented  during  the  trial, 
and  not  until  after  the  court  had  heard  the  evidence  and 
arguments  of  counsel  and  made  the  findings,  such  proposi- 
tions came  too  late.  The  aid  the  court  might  have  re- 
ceived from  the  propositions  if  submitted  in  proper  time, 
had  been  lost.  Our  construction  and  ruling  in  that  case,  we 
think,  was  right,  and  no  good  reason  has  been  furnished  us 
for  receding  from  it.  The  only  material  question  remaining 
to  be  determined  is,  did  the  court  err  in  finding  defendants 
not  guilty  ?  We  have  examined  the  record  as  requested  by 
counsel,  and   find   the  evidence  sharply  conflicting  as  to 
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whether  the  water  coming  in  the  tunnel  and  drift  dug  by 
the  tenants,  before  mentioned,  entered  and  floode<i  plaint- 
iffs mine  as  complained  of,  either  directly  or  by  percolation 
or  infiltration;  or  whether  the  flooding  and  filling  up  of 
said  mine  was  caused  by  water  flowing  and  entering  therein 
from  other  sources.  It  was  the  province  of  the  trial  court, 
acting  in  the  place  of  a  jury,  to  determine  the  weight  and 
credit  which  ought  to  be  given  to  the  testimony  of  the  sev- 
eral witnesses  and  give  credit  accordingly.  This  we  assume 
was  done  and  the  conflict  in  evidence  settled  in  favor  of 
appellees,  and  we  will  not  disturb  or  set  aside  the  finding 
unless  it  is  apparent  the  court  misunderstood  or  disregarded 
material  evidence  introduced  on  the  trial.  This  is  not  the 
case,  but  we  are  of  opinion  the  court  was  justified  by  the 
evidence  in  finding  that  the  injury  complained  of  resulted 
from  water  entering  plaintiffs  mine  from  sources  other 
than  said  tunnel  and  drifts  and  entirely  disconnected  there- 
from, and  therefore  properly  found  defendants  not  guilty. 
Having  reached  this  conclusion,  further  remarks  are  per- 
haps unnecessary,  but  we  will  add  that  upon  another 
ground  plaintiff  could  not  maintain  this  suit. 

It  is  not  claimed  that  the  defendants  dug,  or  caused  to  be 
dug,  the  tunnel  complained  of,  or  that  it  was  dug,  or  caused 
to  be  dug  and  opened  by  "  The  Good  Hope  Lead  and  Spar 
Company,"  or  its  grantee,  or  by  subsequent  owners  through 
whom,  by  mesne  conveyances,  the  appellee  corporation  de- 
raigned  title  to  the  premises  upon  which  said  tunnel  was 
dug  and  opened,  but  it  is  for  the  maintaining  the  same  as  a 
nuisance  on  said  premises  by  appellee,  that  damages  are 
claimed.  No  notice  was  given  them  to  abate  or  discontinue 
the  nuisance,  if  it  was  such.  A  person  who  comes  into 
possession  as  grantee  of  land  upon  which  is  a  nuisance,  is 
not  liable  for  merely  permitting  it  to  remain,  until  he  has 
been  notified  or  requested  to  remove  it.  Grofif  v.  Anken* 
brandt,  19  111.  App.  Rep.  148,  and  cases  there  cited;  Tenter 
V.  T.  St.  L.  &  K.  C.  R.  R.  Co.,  29  Ibid.  250;  Groff  v.  Anken- 
brandt,  124  111.  51.  In  the  opinion  in  the  latter  case  it  is 
said,  quoting  the  language  in  Johnson  v.  Lewis,  13  Conn. 
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303,  "A  plaintiff  ought  not  to  rest  in  silence  and  presently 
surprise  an  unsuspecting  purchaser  by  an  action  for  dam* 
ages,  but  should  be  presumed  to  acquiesce  until  he  requests 
a  removal  of  the  nuisance."  So  in  Angell  on  Water  Courses, 
Perkins'  6th  Ed.,  Sec.  403,  it  is  said,  where  the  party  is 
not  the  original  creator  of  the  nuisance,  he  must  have  no- 
tice of  it,  and  a  request  must  be  made  to  remove  it,  before 
any  action  can  be  brought.  Counsel  for  appellant  contend, 
however,  that  appellees  were  purchasers  liapendens,  and 
had  adopted  the  acts  of  their  predecessors,  and  therefore  a 
formal  notice  and  request  to  remove  the  nuisance  was  un- 
necessary. The  court  was  justified  in  finding  from  the  evi- 
dence that  appellees  did  not  continue  the  use  of  the  tunnel 
but  caused  it  to  be  stopped  up  and  closed  with  a  bulkhead, 
constructed  in  a  substantial  manner  by  Hamilton,  a  witness 
for  appellant,  thus  evidencing  a  purpose  to  abandon  its  use 
and  to  refuse  to  adopt  it  as  a  way  to  enter  and  work  the 
mines  on  their  premises.  Nor  did  Greorge  G.  Mullins, 
grantee  of  the  lessor,  take  or  hold  possession  under  said 
tenants,  or  step  in  their  shoes.  He  testified  he  did  not  pur- 
chase the  lease;  that  he  waited  two  weeks  on  Johnson  (then 
sole  lessee)  rather  than  buy  the  property,  unless  he  would 
let  his  lease  expire;  that  the  day  before  he  bought,  Johnson 
told  him  he  had  surrendered  the  lease  and  would  take 
employment  as  agent  for  him,  said  Mullins.  "We  are  of 
opinion  also,  that,  under  the  facts  proven,  the  doctrine  of  lis 
pendens  has  no  application.  The  contention  that  it  has,  is 
based  upon  the  fact  that  defendants  bought  and  took  posses- 
sion of  their  premises  while  a  suit  was  pending  brought  by 
appellant  against  said  tenants. 

This  suit  was  trespass  qtbare  daus^im  f regit  for  breaking 
and  entering  and  removing  spar  from  plaintiflTs  close, 
adjoining  the  premises  of  appellees.  Judgment  against 
defendants  was  entered,  which  was  paid;  no  damages  were 
claimed  or  allowed  for  flooding  of  plaintiffs  mine.  Neither 
appellees,  George  G.  Mullins,  or  his  grantor,  The  Good  Hope 
Company,  were  parties  to  that  suit,  nor  are  appellees  privies 
in  estate  with  said  defendants.    That  being  so,  notwith- 
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dtanding  the  purchase  was  made  daring  the  pendency  of  said 
suit,  they  were  not  affected  with  notice.  Entertaining  the 
view  before  expressed,  that  there  was  suflBcient  evidence  to 
warrant  the  court  in  finding  defendants  not  guilty,,  and  that 
plaintiff  could  not  fnaintain  his  suit  for  the  reason  he  failed 
to  notify  thetn  and  request  the  removal  or  discontinuance 
of  the  alleged  nuisance,  it  follows  that  we  hold  the  judg- 
ment should  be  and  the  same  is  afiirmed. 


East  St.  Louis  Connecting  By.  Go.  v.  John  Craven. 

1.  Negugencb— Jivrwrica  Received  While  Not  in  the  Exercise  of  Due 
Care. — ^A  car  repairer  who  received  an  injury,  and  who  at  the  time,  was 
a  mere  intruder  without  right,  and  who,  with  no  duty  requiring  him  to 
do  so,  deliberately  placed  himself  in  a  perilous  position  and  neglected  to 
exercise  ordinary  care  for  his  personal  safety,  can  not  recover. 

2.  NseuoEKCB—  Who  Can  Not  Complain.— Vf^here  tlie  plaintiff  is  not 
in  the  exercise  of  a  legal  right,  or  in  his  relation  of  employe  performing 
a  duty  imposed  upon  him,  he  must  use  great  care  before  he  can  justly 
complain  of  the  negligence  of  another. 

8.  Comparative  Negligence— Con  fri&u/ory.  Gross  and  Slight  Negli- 
gence.— One  guilty  of  contributory  negligence  may  recover  if  his  negli- 
gence is  slight,  and  the  negligence  of  the  other,  as  compared  with  his,  is 
gross;  yet  it  is  an  indispensable  element  that  the  party  injured  must  have 
exercised  ordinary  care  for  his  personal  stif ety  to  justify  a  recovery. 

4.  Comparative  'Sequoesce— Application  of  the  Rule—The  rule  of 
comparative  negligence  has  no  application,  except  in  cases  where  the 
party  injured  has  observed  ordinary  care  for  his  personal  safety. 

Memorandum.— Action  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  St  Clair  County;  the  Hon.  Alonzo  S.  Wildebman,  Judge, 
presiding.  Heard  in  this  court  at  the  February  term,  1893,  and  reversed. 
Opinion  filed  March  2d,  1894. 


Statement  of  the  Case. 

Appellee  recovered  judgment  against  appellant  for  $5,000 
damages  and  costs,  and  the  latter  took  this  appeal.  The 
action  was  in  case  to  recover  for  personal  injuries^  alleged  to 
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have  resulted  from  the  negligence  of  appellant's  servants 
in  running  its  engine  at  a  reckless  rate  of  speed,  and  failing 
to  ring  the  bell  thereon,  as  required  by  the  ordinance  of  the 
City  of  East  St.  Louis.  It  is  averred  in  the  declaration  that 
plaintiff  was  a  car  inspector  in  defendants  employ,  and  was 
not  a  fellow-servant  with  the  men  operating  its  engines  and 
cars,  at  the  time  and  place  of  injury.  That  while  plaintiff 
was  between  the  tracks  on  defendant's  road,  in  the  discharge 
of  his  duty,  and  exercising  due  care  and  diligence,  he  was 
struck  by  one  of  defendant's  engines,  so  negligently  run  and 
operated  as  alleged,  on  one  of  said  tracks,  and  was  knocked 
under  a  car  operated  by  defendant  on  the  other  of  defend- 
ant's said  tracks,  and  thereby  his  right  leg  was  run  over  and 
crushed,  amputation  of  it  was  necessitated,  and  other  in  juries 
to  him  resulted.  Api>ellee  was  a  car  inspector  in  appellant's 
employ  at  the  time  he  was  injured,  and  had  been  so  employed 
for  six  months.  He  was  perfectly  familiar  with  the  loca- 
tion of  the  tracks  and  switches  in  appellant's  yard  where 
the  accident  occurred. 

The  road  owned  and  oparated  by  appsUant,  was  a  con- 
necting or  switching  railroad  in  East  St.  Louis.  Its  busi- 
ness was  to  receive  freight  cars  from,  and  deliver  them  to 
various  lines  having  a  terminus  in  that  city.  In  its  yard 
were  two  parallel  tracks  running  north  and  south,  with  a 
"  cut-oflf "  or  switch  communicating  from  one  to  the  other  at 
a  point  about  sixty  feet  north  of  the  place  of  accident. 
These  tracks  were  so  near  each  other,  that  if  an  engine  was 
upon  one,  and  a  freight  car  upon  the  other  immediately 
opposite,  a  space  of  only  two  and  a  half  to  three  feet 
between  the  two  would  be  left.  On  the  day  appellee 
was  injured,  and  but  a  short  time  before  the  accident,  a  car 
loaded  with  kegs  of  beer  was  received  by  appellant  to  bo 
delivered  to  a  line  in  East  St.  Louis.  It  had  been  derailed 
and  damaged  so  that  it  became  necessary  to  take  it  to  appel- 
lant's repair  track.  Appellee  marked  the  car  "  Sho])s,  bad  ' 
order,"  and  picked  up  an  iron  casting,  called  a  side  bearing, 
which  had  fallen  from  the  car,  and  carried  the  casting  to 
engine  "  Fi\^  "  then  attached  to  the  south  end  of  the  beer  car, 
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supposing  that  engine  would  take  it  to  the  shops.    But  the 

engineer  told  him  engine  ^'  One  "  would  come  and  take  the 

damaged  car  there.    Instead  of  taking  the  casting  to  the 

engineer  of  the  "One,"  as  he  might  readily  have  done, 

appellee  laid  the  casting  in  the  space  between  the  parallel 

tracks  and  went  to  his  olBce.    In  a  few  minutes  he  returned 

to  that  place,  and  he  testifies  he  stooped  over  with  his  face 

Unoard  the  west,  in  the  act  of  picking  up  the  casting,  when 

the  front  beam  of  the  engine  *'  One,"  coming  from  the  south 

on  the- east  track  struck  him  and  knocked  him  between  the  1 

trucks  of  the  beer  car,  which  was  then  being  moved  south  \ 

on  the  west  track  by  engine  "  Five,"  and  the  rear'  truck  of 

that  car  ran  over  his  right  leg  and  crushed  it,  so  that  it 

became  necessary  to  amputate  it  between  the  knee  and 

ankle. 

The  special  findings  of  the  jury  were,  that  plaintiflP  was 
in  the  line  of  his  duty  as  car  inspector  when  injured;  that 
he  was  not  then  a  fellow-servant  with  the  persons  in  con- 
trol of  engine  "One;"  that  defendant's  servants  did  not 
injure  plaintiff  wantonly,  willfully  or  on  purpose;  that 
the  negligence  of  defendant  which  caused  plaintiflPs  injury 
was  "  not  giving  proper  signals;"  that  plaintiff  could  not 
have  escaped  the  injury  by  the  exercise  of  slight  care  and 
diligence. 

Charles  "W.  Thomas,  attorney  for  appellant. 

A.  R.  Taylor,  attorney  for  appellee. 

Mr.  Justice  Green  delivered  the  opinion  op  the  Court, 

In  our  judgment  the  evidence  introduced  by,  and  on 

behalf  of  appellee,  even  if  it  had  not  been  contradicted  by 

the  evidence  for  appellant,  does  not  support  some  of  the 

special  findings  or  justify  the  general  verdict. 

Conceding  it  to  be  true,  as  claimed  by  appellee,  that  it 
was  his  duty  as  car  inspector  to  pick  up  the  side  bearing 
and  send  it  with  the  damaged  car  to  the  shops,  yet  after  he 
had  picked  it  up,  he  was  not  required  by  any  rule  or  order, 

Vol.  Lit  27 
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or  any  duty  he  owed  appellant  as  its  servant,  to  drop  it  in 
the  narrow  space  between  the  tracks,  a  place  of  danger, 
instead  of  taking  it,  as  he  ought  to  and  might  have  done,  to 
the  engineer  of  the  "  One,"  the  engine  which  he  had  been 
told  would  take  that  car  to  the  shops,  and  no  duty  he  owed 
appellant  required  him  to  go  into  the  place  where  he 
had  so  negligently  left  the  casting,  and  thereby  subject  him- 
83lf  to  accident  and  injury.  Hence,  the  jury  were  not  war- 
ranted in  finding  that  appellee  was  in  the  line  of  his  duty 
as  car  inspector  when  injured.  Nor  did  the  evidence  justify 
the  finding  '^That  appellee  could  not  have  escaped  the 
injury  by  the  exercise  of  slight  care  and  diligence." 

The  jury  very  properly  found  that  defendant's  servants 
did  not  injure  appellee  wantonly,  willfully  or  on  purpose, 
and  their  general  verdict  is  evidently  based  solely  upon  the 
finding  that  the  negligence  which  caused  the  injury  to 
appellee  was  "  Not  giving  proper  signals,"  by  which  language 
they  doubtless  meant  no  bell  was  rung,  or  whistle  sounded 
on  engine  "  One  "  as  it  approached  the  place  where  appellee 
was  struck.  Even  if  these  signals  were  not  given,  it  does 
not  necessarily  follow,  when  we  take  into  consideration  all 
the  other  facts  and  circumstances  proven  by  the  evidence 
for  appellee,  that  because  of  such  omission  appellant  became 
liable  to  respond  in  damages  for  the  injury  to  appellee. 

Engine  "  One  "  was  standing  not  to  exceed  one  hundred 
feet  south  of  the  place  where  appellee  was  struck,  and  he  saw 
it  there  when  he  went  between  those  parallel  tracks  up  to 
that  place.  No  signal  was  required  to  notify  him  that 
engine  would  presently  pass  the  place  where  he  left  the  cast- 
ing and  go  up  to  the  "  cut-oflf,"  sixty  feet  north,  in  order  to 
back  down  and  take  the  damaged  car. 

These  facts  his  own  testimon v  shows  he  knew,  and  he  also 
knew  the  space  left  between  this  engine  going  north  on  the 
east  track,  and  the  beer  car  on  the  Avest  track,  would  be 
barely  sufficient  for  a  person  to  walk  in  Avith  safety  even  in 
an  erect  position;  yet  it  appears  he  entered  that  space  to 
pick  up  the  side  bearing  he  had  negligently  put  there  and 
did  not  look  back  to  see  if  engine  "  One  "  had  started  from 
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the  place  he  had  seen  it  standing,  nor  take  any  precaution 
to  protect  himself  from  being  struck  by  the  engine  when  it 
passed.  On  the  contrary  he  turned  with  his  face  to  the  west 
and  stooped  over,  thus  affording  a  greater  chance  of  being 
struck  and  injured.  True,  those  on  the  engine  saw  him 
walking  between  the  tracks  where  the  space  was  sufficient 
for  that  purpose,  but  they  had  no  reason  to  believe  or  antio^ 
ipate  that  he  would  suddenly  stop,  and  put  himself  in  a 
posture  where  the  front  beam  of  the  locomotive  must  neces- 
sarily strike  him. 

It  appears  to  us  from  the  evidence  on  behalf  of  appellee, 
t'lat  at  the  time  of  his  injury  he  was  a  mere  intruder,  who 
without  right,  and  with  no  duty  requiring  him  to  do  so,  de- 
liberately placed  himself  in  a  perilous  position,  and  utterly 
neglected  to  exercise  the  slightest  care  for  his  personal 
safety. 

Where  the  plaintiff  is  not  in  the  exercise  of  a  legal  right, 
or  in  his  relation  as  employe  performing  a  duty  imposed 
upon  him  by  the  defendant,  he  himself  must  use  great  care 
before  he  can  justly  complain  of  the  negligence  of  another. 

In  I.  C.  R  R.  Co.  V.  Godfrey,  71  111.,  p.  498,  a  case 
where  plaintiff  was, injured  while  walking  between  the 
tracks  of  defendant's  railway,  and  there  was  space  between 
the  tracks  for  him  to  have  walked  withodt  exposure  to  dan- 
ger on  either  track,  it  is  said  he  should  have  kept  con- 
stant watch  while  he  was  traveling  along,  and  that  it  was 
omission  of  duty  and  care  in  not  so  walking  in  the  place 
where  he  was,  as  not  to  expose  himself  needlessly  within 
striking  distance  of  the  engine,*and  it  was  held  plaintiff 
could  not  recover  because  of  his  omission  of  duty,  and  want 
of  care  for  his  personal  safety.  See  also,  I.  0.  R.  R.  Co. 
V.  Hetherington,  83  111.,  p.  515;  Lake  Shore  &  M.  S.  R.  R. 
Co.  V.  Hart,  87  111.  535;  Barkley  v.  C.  M.  &  St.  P.  Ry. 
Co.,  37  App.  Ct.  Rep.  293. 

While  we  hold,  under  the  facts  as  proven  on  behalf  of 
appellee,  he  could  not  recover,  we  recognize  the  law  of  this 
State,  since  the  decision  in  the  Jacobs  case,  20  111.  478,  to  be, 
that  one  guilty  of  contributory  negligence  may  recover  if 
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his  negligence  is  slight,  and  the  negligence  of  defendant  as 
compared  with  his  is  gross;  yet  it  is  an  indis]Densable  ele- 
ment, that  a  party  injured  must  have  exercised  ordinary 
care  for  his  personal  safety,  to  justify  a  recovery  in  a  case 
like  this,  and  it  is  well  settled  in  this  State,  that  this  rule  of 
comparative  negligence  has  no  applicatiop,  except  in  cases 
where  the  party  injured  has  observed  ordinary  care  for  his 
personal  safety,  and  this  the  appellee  failed  to  do. 
The  judgment  of  the  Circuit  Court  is  reversed. 

Finding  of  Facts. 

The  clerk  is  directed  to  insert  in  the  final  judgment  order, 
that  this  court  finds  the  following  facts  from  the  evidence  : 
We  find  that  appellee  was  not  in  the  discharge  of  his  dutj'- 
as  car  inspector  at  the  time  he  was  struck  and  injured; 
that  at  the  time  he  was  struck  and  injured,  he  was  not  in 
the  exercise  of  ordinary  care  for  bis  personal  safety,  but 
negligently  and  carelessly  placed  himself  in  a  perilous  posi- 
tion and  was  strui^k  and  injured  by  reason  of  such  want  of 
reasonable  care  and  by  his  own  negligence,  and  that  his 
injuries  wei'e  not  caused  bj^  the  negligence  of  the  servants 
of  appellant. 


East  St.  Lonis  Connecting  By.  Co.  t.  Edward  Shannon. 

1.  PLEADiTfo— One  o/  Severai  Charges  in  Scrme  Count  Sustained  by 
Evidence, — If  either  of  several  charges  of  negligence  contained  in  the 
same  count  of  a  declaration  is  sufficiently  pleaded  to  show  a  cause  of 
action,  and  is  sustained  by  the  evidence,  a  recovery  may  be  had  although 
the  other  charges  are  not  proved. 

2.  Practice — Instructing  Jury  to  Find  for  Defendant, — ^Where  there 
is  any  evidence  tending  to  prove  the  charge,  it  is  error  to  instruct  tlie 
jury  to  find  for  the  defendant. 

8.  Fellow-Servaj»its— A  Recovery  in  Case  of,  efc.— The  law  does  not 
forbid  a  recovery  in  all  cases  where  one  is  injured  by  the  negligent  act 
of  a  fellow-servant.  If  the  master  is  guilty  of  negligence  in  employing 
the  servant  who  causes  the  injury,  or  in  retaining  him  in  his  service 
after  notice  of  his  incompetency,  there  may  be  a  liability,  notwithstand- 
ing the  fact  that  the  two  are  fellow-servants. 
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4.  Railroad  Companies — Duty  to  Employ  Careful  Servants, — Where 
tlie  yards  of  a  railroad  company  are  specially  dangerous,  the  company 
must  exercise  a  corresponding  degree  of  care  in  the  selection  of  its  fore- 
man, and  will  be  guilty  of  negligence,  should  it  knowingly  retain  a  man 
in  that  capacity  whose  fondness  for  the  cup  would  be  likely  to  endanger 
the  lives  or  limbs  of  his  associates. 

5.  Railroad  Company — Drunken  Servants, — ^Wliere  an  accident  is 
charged  to  the  drunkenness  of  an  engineer,  if  it  appears  that  he  was  sober 
at  the  time  of  the  injury  and  was  managing  his  engine  and  crew  with- 
out negligence,  there  will  be  no  right  of  recovery  on  that  ground. 

6.  Instructions. — ^In  an  action  for  personal  injuries,  an  instruc- 
tion which  tells  the  jury  that  the  plaintiff  was  not  required,  in  the  first 
instance,  to  know  that  the  tracks  were  properly  constructed,  but  had  a 
right  to  rely  on  the  implied  undertaking  of  the  company  to  make  and 
keep  them  safe,  and,  if  he  was  injured  from  the  failure  of  the  company 
to  do  so,  the  verdict  should  be  in  his  favor,  is  erroneoiis,  where  there  is 
evidence  tending  to  show  that  the  plaintiff  at  and  prior  to  the  time  of 
his  injury  had  actual  knowledge  of  the  fact  that  the  tracks  were  not 
properly  constructed.  Given  actual  knowledge,  there  remains  no  room 
for  the  indulgence  of  presumption. 

7.  Master  and  Servant— iSfert«tnr«  Bight  to  Presume  Appliances 
are  Safe. — In  case  of  personal  injuries,  if  the  injured  party  absolutely 
knew  that  the  tracks  were  dangerously  close  to  each  other,  he  had,  never- 
theless, no  right  to  shut  his  eyes  and  presume  them  to  be  safe,  and  then 
hold  the  company  responsible  for  the  consequences. 

Memorandam. — ^Action  for  personal  injuries.  EiTor  to  the  Alton  City 
Court;  the  Hon.  James  E.  Dunnegan,  Judge,  presiding.  Heard  in  this 
court  at  the  February  term,  1898.  Reversed  and  remanded.  Opinion 
filed  March  23,  1894. 

PlaintifTs  first  and  second  instructioTiSj  assigned  for  error: 

1.  Should  you  find  from  the  evidence  in  this  case,  that  George  Ste- 
vens was  in  the  employment  of  defendant,  and  had  charge  of  the  engine 
which  ran  over  plaintiff,  and  that  said  Stevens,  while  in  the  discharge 
of  his  duty  as  foreman  of  the  engine  for  defendant,  had  been  in  the  habit 
of  becoming  intoxicated  to  the  extent  of  making  it  liazardous  to  the 
safety  of  plaintiff  while  working  under  him,  and  that  defendant  knew 
that  said  Stevens  was  in  the  habit  of  discharging  his  duties  when  he 
was  in  a  condition  imfit  to  do  so,  and  if  they  further  believe  that  the 
injury  complained  of  in  this  case  was  the  result  of  said  Stevens'  in- 
temperance, then  in  that  event,  your  verdict  should  be  for  the  plaintiff. 

2.  The  court  instructs  the  jury  for  the  plaintiff,  that  he  was  not  re- 
quired in  the  first  instance  to  know  if  defendant's  tracks  and  switches 
were  properly  constructed,  and  that  plaintiff  had  the  right  to  rely  upon 
the  implied  undertaking  of  his  employers,  that  they  had  been  properly 
constructed  and  were  suitable  and  safe  for  the  passage  of  trains  and  cars 
thereover,  and  that  his  superiors  were  exercising  some  diligence  to  keep 
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them  safe  and  in  proper  repair  and  condition ;  and  if  from  its  failure  to 
do  so  the  injury  bom  plained  of  in  the  declaration  occurred,  the  defend- 
ant is  liable  and  your  verdict  sliould  be  for  the  plaintiff. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Chaklbs  W.  Thomas,  attorney  for  plaintiff  in  error. 

A.  R.  Taylor  and  Wm.  P.  Launtz,  attorneys  for  defend- 
ant in  error. 

Mb.   Justice  Scofield    delivered    the  opinion  of  toe 

COUKT. 

Edward  Shannon  sued  the  East  St.  Louis  Connecting 
Railway  Company  in  the  City  Court  of  East  St.  Louis  for 
injuries  received  by  him  while  engaged  in  coupling  cars  in 
the  railway  company's  yards. 

The  company  petitioned  for  a  change  of  venue,  and  the 
venue  was  changed  to  the  Alton  City  Court.  Thereupon 
the  company  appeared  in  the  latter  court,  and  moved  that 
the  cause  be  remanded  to  the  City  Court  of  East  St.  Louis. 
The  action  of  the  Alton  City  Court  in  overruling  this  mo- 
tion is  now  assigned  for  error.  For  an  argument  of  the 
question,  we  are  referred  to  the  brief  of  plaintiff  in  error  in 
East  St.  Louis  Connecting  Railway  Company  v.  Enright, 
decided  at  the  present  term  of  this  court.  For  our  views 
of  the  law  on  the  question  of  jurisdiction,  we  would,  in  turn, 
refer  to  the  opinion  filed  in  that  case,  in  which  we  hold 
that  the  motion  to  remand  the  cause  was  properly  over- 
ruled. 

The  declaration  in  this  case  contains  one  count  vrith 
three  distinct  charges  of  negligence,  which  are  substantially 
as  follows :  First,  that  the  railway  company  negligently 
maintained  its  tracks  so  close  together  at  the  place  where 
the  injury  was  received  as  to  jeopardize  the  lives  and  limbs 
of  switchmen  while  in  the  discharge  of  their  duty.  Second, 
that  George  Stevens,  who  had  control  of  the  engine  which 
ran  over  and  injured  the  defendant  in  error,  was  incompe- 
tent to  control  and  manage  the  same,  because  of  his  reckless 
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and  careless  habits,  and  because  of  his  frequent  indulgence 
in  the  use  of  intoxicating  drinks,  of  which  incompetency 
the  railroad  company  had  notice  before  the  time  of  the  in- 
jury. Third,  that  the  engine  which  inflicted  the  injury  was 
being  propelled  at  a  much  greater  rate  of  speed  than  ten 
miles  an  hour,  in  violation  of  the  statutes  of  the  State  of 
Illinois  and  of  section  583  of  the  revised  ordinances  of  the 
city  of  East  St.  Louis. 

The  declaration  further  alleges  that  Shannon  received  his 
injuries  while  in  the  discharge  of  his  duties  as  a  switchman 
for  the  company,  and  while  he  was  exercising  all  due  care 
and  diligence  on  his  part. 

Plaintiff  in  error  did  not  demur,  but  pleaded  the  general 
issue  to  this  declaration.  After  verdict  in  Shannon's  favor, 
motions  for  a  new  trial  and  in  arrest  of  judgment  were  in- 
terposed by  the  company,  and  the  overruling  of  these  motions 
is  assigned  for  error. 

It  is  urged  that  the  motion  in  arrest  should  have  been 
sustained  because  the  declarati(/n  states  no  cause  of  action. 
It  is  also  insisted  that  the  court  erred  in  not  instructing  the 
jury,  at  the  request  of  plaintiff  in  error,  to  find  a  verdict 
of  not  guilty. 

The  law  is,  that  if  either  of  several  charges  of  negligence 
contained  in  the  same  count  of  a  declaration  is  sufficiently 
pleaded  to  show  a  cause  of  action,  and  is  sustained  by  the 
evidence,  a  recovery  may  be  had,  although  the  other  charges 
are  not  proved.  Weber  Wagon  Co.  v.  Rciil,  139  111.  644. 
Without  examining  the  objections  to  the  three  charges  of 
negligence,  it  is  sufficient  to  state  that  the  second  charge, 
at  least,  was  sufficiently  pleaded.  It  is  also  true  that  there 
was  sufficient  evidence  tending  to  prove  this  charge,  to  jus- 
tify the  court  in  refusing  to  instruct  the  jury  to  find  for  the 
plaintiff  in  error. 

The  principal  objection  to  the  second  charge  of  negligence 
as  pleaded,  is,  that  it  does  not  allege  that  Shannon  and 
Stevens  were  not  fellow-servants.  But  the  law  does  not 
forbid  a  recovery  in  all  cases  where  one  is  injured  by  the 
negligent  act  of  a  fellow-servant    If  the  master  is  guilty 
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of  negligence  in  employing  a  servant  who  causes  the  injury, 
or  in  retaining  him  in  his  service  after  notice  of  his  inconi- 
i:)etency,  there  may  be  a  liability,  notwithstanding  the  fact 
that  the  two  servants  are  fellow-servants.    The  Joliet  Steel 

* 

Co.  V.  Shields,  134  111.  209.  Inasmuch  as  the  charge  here  is 
that  the  railway  company  retained  an  incompetent  man  in  its 
service,  after  notice  of  his  incompetency,  no  averment  that 
^uch  servant  and  the  injured  person  were  not  fellow-serv- 
ants, would  seem  to  be  necessary. 

In  justification  of  the  refusal  of  the  court  to  instruct  the 
jury  to  find  for  the  plaintiff  in  error,  it  may  be  necessary  to 
give  an  outline  of  the  facts  as  they  appear  from  the  record. 

The  evidence  shows  that  Shannon  was  one  of  a  "  crew " 
engaged  in  switching  cars  in  the  company's  yards.  The 
members  of  this  "  crew  "  were  the  foreman,  George  Stevens, 
the  engineer,  Edward  J.  Keiflein,  the  fireman,  Benjamin  A. 
Godfrey,  and  three  switchmen,  one  of  whom  was  the  defend- 
ant in  error. 

The  foreman  had  control  of  the  other  members  of.  the 
"  crew,"  and  directed  the  movements  of  the  engine  by  sig- 
nals to  the  engineer.  At  the  place  where  the  injury  was 
received  there  was  a  track  called  the  "  lead  "  track,  and  disr 
tant  from  it  about  thirteen  feet  from  center  to  center,  leav- 
ing a  space  of  eight  feet  between  the  inside  rails  of  the  two 
tracks  there  was  a  sidetrack,  known  as  the  L.  &  E.  track. 
At  eight  or  nine  o'clock  on  Sunday  morning,  April  19, 1891, 
certain  cars  were  standing  on  the  latter  track,  about  seven 
car-lengths  from  the  junction  of  the  two  tracks,  and  Shan- 
non, Avith  the  knowledge  of  the  foreman,  was  standing  near 
these  cars  for  the  purpose  of  making  a  coupling  with  the 
car  which  was  about  to  be  ''  kicked  "  down  the  track. 

Thereupon  the  engine  "kicked"  the  car  through  the 
switch  down  the  L.  &  E.  track,  and  then,  as  soon  as  the 
switch  was  turned,  ran  down  the  "  lead  "  track  at  a  rate  of 
speed  variously  estimated  at  from  five  or  six  to  twelve  or 
fifteen  miles  an  hour.  Shannon  sought  to  couple  the  cars, 
and  as  they  came  together  jumped  back  to  avoid  injury 
from  the  collision. 
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He  was  struck  by  the  foot-board  of  the  passing  engine 
and  thrown  forward  between  the  rails.  Neither  the  engi- 
neer nor  the  fireman  saw  him,  or  knew  of  what  had  hap- 
pened, till  the  foreman,  who  was  on  the  foot-board,  and  knew 
that  Shannon  was  to  make  the  coupling  and  saw  the  jump 
and  the  collision,  gave  the  engineer  the  signal  to  "  stop 
short."  When  the  engine  stopped  Shannon  was  under  the 
tank,  having  been  dragged  several  feet  from  the  place  where 
he  struck  the  track.  His  injuries  were  caused  chiefly  by  the 
ash-pan,  and  were  so  serious  that  he  was  confined  to  the 
hospital  for  more  than  two  months. 

The  evidence  tends  to  show  that  Stevens  drank  liquor  oc- 
casionally; that  he  had  been  drunk  more  than  once  about  a 
year  before  the  accident;  that  in  March  before  the  accident, 
the  general  yard-master  of  the  company  refused  to  permit 
him  to  go  to  work  because  he  "  looked  like  he  had  been 
drinking  the  night  previous;"  and  that  according  to  the  tes- 
timony of  Shannon,  the  foreman  was  "  pretty  well  filled  up" 
with  what  smelled  like  whisky  at  the  time  when  Shannon 
was  injured.  Stevens  testifies  that  he  did  not  drink  liquor 
after  election  on  April  7th.  It  appears  from  the  evidence, 
that  the  work  of  switchmen  in  these  lower  yards  was 
exceedingly  hazardous,  so  much  so  that  the  yards  were  some- 
times called  the  "  battle-field."  This  being  true,  the  com- 
pany was  required  to  exercise  a  corresponding  degree  of 
care  in  the  selection  of  its  foreman,  and  would  be  guilty  of 
negligence,  should  it  knowingly  retain  a  man  in  that  capac- 
ity whose  fondness  for  the  cup  would  be  likely  to  endanger 
the  lives  or  limbs  of  his  associates.  It  was  the  business  of 
the  yard-master  to  hire  and  discharge  engine  crews,  and  his 
knowledge  was  the  knowledge  of  his  principal. 

We  refrain  from  passing  upon  the  weight  of  the  evidence 
concerning  Stevens'  alleged  incompetency,  or  the  company's 
notice  thereof,  or  Shannon's  knowledge  of  the  same  fact. 
We  have  sought  to  show  no  more  than  that  there  was  some 
evidence  on  the  trial  tending  to  show  a  cause  of  action 
under  the  second  charge  of  negligence,  and  that  therefore, 
the  motion  to  find  for  plaintiff  in  error  was  properly  over- 
ruled. 
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We  think,  however,  that  there  was  such  error  in  the  giv- 
ing of  defendant  in  error's  ^rst  and  second  instructions  ias 
to  require  a  reversal  of  the  judgment. 

The  first  instruction,  which  is  based  upon  the  second 
charge  of  negligence,  makes  the  liability  of  the  company  to 
depend  upon  Stevens'  habit  of  becoming  intoxicated,  aad 
of  discharging  his  duties  when  in  a  ^^  condition  unfit  to 
do  so,"  when  the  record  wholly  fails  to  show  either  that  he 
was  in  the  habit  of  becoming  intoxicated,  or  in  the  habU  of 
discharging  his  duties  when  in  an  unfit  condition.  The  in- 
struction is  also  erroneous  in  leading  the  mind  to  the  con- 
clusion that  if  Stevens  had  been  in  the  habit  of  becoming 
intoxicated  prior  to  the  time  of  the  accident,  and  the  com- 
pany was  chargeable  with  knowledge  of  the  fact.  Shannon 
would  have  the  right  to  recover;  whereas,  conceding  these 
to  be  the  facts,  yet  if  it  was  also  true  that  Stevens  was  sober 
at  the  time  of  the  injury,  and  was  managing  his  engine  and 
crew  without  negligence,  there  would  be  no  right  of  recovery 
whatever.  Besides,  if  Stevens  was  intoxicated  on  the  day 
of  the  injury,  and  the  language  of  the  instruction  can  be  so 
construed  as  to  include  that  fact,  then  the  instruction  would 
be  erroneous  in  making  no  reference  to  Shannon's  negligence 
in  working  under  an  intoxicated  foreman  with  knowledge 
of  his  intoxication. 

The  second  instruction  told  the  jury  that  Shannon  was 
not  required,  in  the  first  instance,  to  know  that  the  tracks 
were  properly  constructed,  but  had  a  right  to  rely  on  the 
implied  undertaking  of  the  company  to  make  and  keep  them 
safe,  and  that  if  he  was  injured  from  the  failure  of  the 
company  to  do  this,  the  verdict  should  be  in  his  favor.  Ac- 
cording to  this  instruction,  if  Shannon  absolutely  knew  that 
the  tracks  were  dangerously  close  to  each  other,  he  had, 
nevertheless,  the  right  to  shut  his  eyes,  presume  them  to  be 
safe,  and  then  hold  the  company  responsible  for  the  con- 
sequences. 

This  is  not  the  law.  Given. actual  knowledge,  there  re- 
mains no  room  for  the  indulgence  of  presumption.  An 
uninformed  switchman,  having  had  no  opportunity  to  learn 
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the  condition  of  the  tracks,  could  lawfully  presume  that  the 
tracks  were  properly  laid,  and  were  maintained  in  a  safe 
condition.  Such,  however,  was  not  the  defendant  in  error, 
who  had  been  working  at  this  locality  for  two  months,  and 
must  have  had  actual  knowledge  that  the  tracks  were  not 
more  than  eight  feet  apart. 

We  do  not  deem  it  necessary  to  notice  other  points  sug- 
gested in  the  argument. 

For  the  errors  indicated,  the  judgment  is  reversed,  and 
the  cause  is  remanded  for  proceedings  in  conformity  with 
the  views  herein  expressed. 


City  of  Mt,  Carmel  v.  Robert  Bell. 

1.  CiTiBS  AND  Vn.LAOES — Vacation  of  Streets,  etc,— An  ordincmoe 
vacating  a  strip  of  ground  on  the  side  of  a  street  and  donating  it  to  the 
adjacent  property  owners  is  invalid,  and  an  ordinance  authorizing  the 
building  of  a  sidewalk  six  feet  wide  on  the  side  of  the  street,  should  be 
construed  to  mean  that  the  walk  is  to  be  built  along  the  original  line  of 
the  streets  and  not  along  the  new  line  sought  to  be  established  bj  the 
first  named  ordinance. 

2.  Shade  Trees— iVbf  to  be  (hit  Dovm  Unless,  €te.— Where  a  side- 
walk of  the  width  established  by  an  ordinance  can  be  built  along  the 
original  line  of  the  street  without  the  sacrifice  of  shade  trees,  the  city 
has  no  right  to  cut  them  down, 

Memorandnm. — Bill  for  an  injunction  to  restrain  the  cutting  down  of 
shade  trees.  Appeal  from  the  Circuit  Court  of  Wabash  County;  the 
Hon.  Silas  Z.  Landbs,  Judge,  presiding.  Heard  in  this  court  at  the 
February  term,  1893,  and  affirmed.    Opinion  filed  March  28,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

M.  F.  HosKiNSON,  attorney  for  appellant. 

Appellee's  Bbief,  Bell  &  Conger,  Attorneys. 

The  right  of  owners  of  lots  abutting  streets,  to  plant 
and  protect  shade  trees,  has  been  recognized  by  municipal 
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authorities  and  courts,  until  the  custom  is  badged  with  the 
authority  of  unwritten  law.  Cities  should  endeavor  to  fos- 
ter and  preserve  trees  planted  on  its  streets.  Baker  v.  Town 
of  Normal,  81  lU.  108. 

Mb.  Justice  Soofield  delivered  the  opinion  of  the  Coukt. 

Five  valuable  shade  trees  in  front  of  appellee's  property 
on  Pear  street,  in  the  city  of  Mt.  Carmel,  were  about  to  ije 
cut  down  by  the  city  authorities  to  make  room  for  a  side- 
walk to  be  built  adjacent  to,  and  abutting  upon,  a  line  deter- 
mined by  the  vacation  of  the  east  two  feet  of  the  street 
where  it  touches  appellee's  property.  The  destruction  of 
these  trees,  which  would  have  been  an  irreparable  injury  to 
the  property  in  question,  was  perpetually  enjoined  by  the 
court  below.  In  The  City  of  Mt.  Carmel  v.  Mary  L.  Shaw 
et  al.,  decided  at  the  present  term  of  this  court,  in  which  the 
questions  of  law  and  fact  presented  are  substantially  the 
same  as  in  the  record  now  before  us,  it  has  been  held  that 
the  ordinance  relating  to  the  vacation  of  a  strip  of  ground 
on  the  side  of  Pear  and  other  streets  is  invalid  in  so  far  as  it 
seeks  to  vacate  and  give  to  property  owners  a  part  of  such 
street,  and  that  the  ordinance  auth  orizing  the  building  of  a 
sidewalk  six  feet  wide  on  the  side  of  these  streets  should  be 
construed  to  mean  that  the  walk  is  to  be  built  along  the 
original  line  of  the  streets  and  not  along  the  new  line  sought 
to  be  established  by  the  first  named  ordinance.  We  refer 
to  the  opinion  in  the  Shaw  case  for  a  full  exposition  of  our 
views  of  the  law  on  this  subject. 

According  to  the  testimony  of  appellant's  witnesses,  a 
sidewalk  six  feet  in  width  can  be  built,  along  the  priginal 
line  of  the  street  in  front  of  appellee's  property  without  the 
sacrifice  of  any  of  appellee's  shade  trees. 

This  being  true  the  city  has  no  right  to  cut  them  down. 

The  decree  will  be  modified  so  that  the  injunction  may 
remain  in  force  as  long  as  there  is  no  public  necessity  for  a 
sidewalk  along  the  property  of  a  greater  width  than  six 
feet. 
.   With  this  modification  the  decree  will  be  affirmed. 
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1.  Cities  and  Villages— **  Woodman  Spare  That  Tree.''— A  city  has 
no  plenary  power  to  cut  down  shade  trees  and  remove  them  simply 
because  they  are  in  the  street.  Shade  trees  standing  just  within  the 
curbing  of  a  sidewalk  in  a  street  do  not  constitute  a  nuisance  and  the 
city  may  be  enjoined  from  destroying  them. 

2.  Trees— PoZicy  of  the  State  to  Protect,— The  State  has  adopted  a 
ix>licy  encouraging  the  growth  of  trees  and  discouraging  their  wanton 
destruction.  The  taste  and  comfort  ol  the  people  deman  i  that  this  policy 
should  be  enforced. 

8.  TREES—Potcer  o/  Public  Officers, — ^The  determination  of  the  public 
officers  that  trees  in  a  street  be  destroyed  is  not  so  far  a  judicial  act 
as  not  to  be  subject  to  review  by  the  court.  Such  officers  are  not 
supreme  but  must  act  in  the  in^^frt-ests  of  the  public  and  in  accordance 
with  the  spirit  of  the  laws  of  the  State. 

4.  Trees— Right  to  Stand  bj  Prescription.  -The  fact  that  trees  have 
been  permitted  to  stand  for  more  than  twenty  years  raises  the  presump- 
tion tiiat  they  were  planted  under  lawful  authority. 

5.  Shade  Trees — City  May  Remove^  When, — When  a  shade  tree  in  the 
business  part  of  a  city  becomes  an  obstruction  to  travel  or  business,  it 
may  be  removed  by  the  municipal  authorities  as  tlie  public  interests 
require. 

6.  Municipal  Corporations— -E7a?#e»f  of  Corporate  Powers, — Munic- 
ipal corporations  only  have  such  powers  as  are  conferred  upon  them 
expressly  or  by  necessary  implication. 

7.  Municipal  Corporations— 3forfe  of  Expressing  Powers  Not  Pre- 
scribed,— If  the  mode  of  exercise  of  the  power  conferred  upon  a  city  or 
village  is  prescribed  that  mode  must  be  followed. 

8.  Municipal  Corporations— Jfode  of  Exercising  Powers  Not  Pre- 
scribed,— Where  the  mode  of  the  exercise  of  the  power  is  not  prescribed 
by  the  charter,  but  is  left  discretionary  with  the  corporate  officials,  the 
mode  determined  upon,  if  unreasonable  or  oppressive,  will  be  held 
invalid. 

9.  Cities  and  Villages— I>onah'7i{7  5<reete,  etc — Ultra  Vires.—Aa 
ordinance  donating  and  vacating  **  a  strip  two  feet  wide  next  to  the 
property  lands,  lot  or  lots  abutting  on  a  street,"  is  an  exercise  of  power 
by  the  city  not  authorized,  and  therefore  void. 

10.  Cities  and  Villages— Poi^jer  to  Vacate  Streets,— Whether  a  city 
is  invested  with  the  fee  in  the  streets  or  an  easement,  a  trust  is  imposed 
for  the  use  of  the  public.  The  power  to  vacate  does  not  include  the 
power  to  vacate  only  a  portion,  but  all  of  the  street,  when  it  is 
determined  tliat  the  street,  as  such,  is  no  longer  required  for  public  use. 

11.  ORDiNANCES^Part  Valid  and  Part  Invalid. — One  section  of  an 
ordin^jice  may  be  valid  and  another  section  invalid.    An  ordinance 
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goingberond  the  power  of  the  corporation  may  be  held  vali<^  so  far  as 
the  power  lawfully  extends  and  ultra  vires  as  to  the  residue. 

Memorandam.— Bill  for  injunction.  Appeal  from  the  Circuit 
Court  of  Wabash  County;  the  Hon.  Silas  Z.  Landbs,  Judge,  presiding. 
Heard  in  tills  court  at  the  February  term,  1898,  and  affirmed.  Opin- 
ion filed  March  38,  1H94« 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellant^s  Brief,  M.  F.  IIosKiNBoir,  Attornet. 

The  defendant  has,  ander  our  statute,  full  control  of  the 
streets  of  the  city,  and  has  the  right  in  its  discretion  to 
make  sidewalks  in  any  way  and  manner  and  at  such  location 
as  it  deems  best,  and  courts  will  not  inquire  as  to  whether 
the  location  of  an  improvement  being  made  by  the  city  in 
good  faith  is  the  best  or  not.  Roberts  v.  City  of  Chicago, 
2G  111.  249. 

A  city  incorporated  under  the  general  law  has  a  Isbtge 
discretion  as  to  opening,  grading  and  repairing  of  streets 
and  sidewalks  in  respect  to  the  time,  mitnner  and  cost  of 
the  same,  in  the  exercise  of  which  it  will  not  be  controlled 
by  the  courts,  unless  there  is  great  abuse  operating  upon 
individuals.     Brush  v.  City  of  Carbondale,  78  111.  74. 

The  bill  alleges  that  the  trees  are  in  front  of  the  lot. 
Then  the  city  has  sole  control  over  the  trees,  and  the  com- 
plainants have  no  right  in  the  trees  or  to  them  only  in  com- 
mon with  other  citizens,  but  no  title  or  authority  over  them 
as  against  the  public.  Baker  v.  The  Town  of  Normal,  81 
111.  108. 

A  city  is  not  liable  for  errors  of  judgment  in  making  its 
streets  and  sidewalks  fit  for  public  use,  or  made  liable  for 
the  inconvenience  and  expense  of  adjusting  adjacent  prop- 
erty to  the  grade  of  the  street  as  changed.  Shawneetown 
V.  Mason,  82  111.  337;  Village  of  Hyde  Park  v.  Dunham,  85 
111.  669. 

Appellees^  Briep,  Mundy  &  Organ,  Attorneys. 

In  this  case  the  title  to  the  streets  is  in  the  property  own- 
ers, the  plat  of  the  city  having  been  acknowledged  by  attor- 
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ney  in  fact.  Thomsen  v.  MoCormick,  136  111.  135;  Earll  \\ 
City  of  Chicago,  136  111.  277. 

Therefore  the  power  of  the  city  is  limited. 

Individaals  may  invoke  a  court  of  equity  in  cases  of  this 
sort.  C.  &  V.  R.  R.  Co.  v.  The  People,  92  111.  170;  The 
People  ex  rel.  Farrington  v.  Whitcomb,  55  111.  172. 

Mr.  Justioe  Sample  delivered  the  opinion  of  the  Court. 

The  appellees  were  the  owners  and  in  possession  of  lot 
329,  situated  on  the  north  side  of  Sixth  street,  in  the  city  of 
Mt.  Carmel,  Illinois,  near  the  center  in  width  of  which  is 
located  their  large  dwelling  house,  in  which  they  have  re- 
sided for  about  thirty  years.  On  each  side  of  the  front  of 
their  house,  in  the  street,  are  two  large  maple  trees,  about 
forty  feet  in  height  and  two  in  diameter,  with  ample 
branches,  which  afford  very  desirable  shade  to  the  house  and 
lot  in  summer,  protection  against  dust  and  shelter  against 
storms.  They  were  planted  about  the  year  1857,  and  the 
nearest  is  situated  six  feet  from  the  south  line  of  Ai>pellee^s 
lot  on  north  line  of  Sixth  street,  as  the  city  was  originally 
platted,  as  shown  by  an  amended  plat  of  <late  October  15, 
1822,  signed  by  the  attorney  in  fact  of  the  proprietors,  which, 
as  conceded  by  counsel,  makes  the  dedication  at  common  law. 
The  sidewalks  heretofore  constructed  were  always  placed 
between  said  lot  and  trees,  to  wl^ich  no  one  made  objection, 
as  the  trees  supplied  a  pleasant  shade  for  pedestrians,  under 
which,  in  the  heat  of  summer,  they  often  paused  to  cool  and 
refresh  themselves. 

In  July,  1891,  the  city  council  passed  "  an  ordinance  in 
relation  to  lawns  and  sidewalks,  and  narrowing  or  cutting 
down  the  width  of  streets,  and  donating  certain  portions  of 
ground  to  the  property  holders." 

By  Sec.  4,  it  was  provided  "  that  a  strip  two  feet  wide 
next  to  the  property,  lands,  lot  or  lots,  abutting  on  said 
streets  shall  be,  and  is  hereby  vacated,  donated  and  given  to 
and  shall  be  a  part  of  said  lands,  lot  or  lots." 

Sec.  5.  "  That  six  feet  *  *  *  next  to  the  property, 
lands,  lot  or  lots,  on  both  sides  of  said  streets,  shall  be  set 
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apart  upon  which  to  build  sidewalks."  It  recognized  the 
streets  as  being  ninety-nine  feet  in  width. 

The  ordinance  further  provided  for  a  survey  to  be  made 
in  accordance  with  its  provisions,  which  was  done,  and  a 
plat  made  which  was  approved  by  the  council.  The  sur- 
veyor testified :  "  I  stuck  stakes  along  Sixth  street  inside 
the  line  next  the  street  for  the  proposed  side  walk.  I  placed 
the  stakes  eight  feet  from  where  I  found  the  original  line 
on  Sixth  street.  I  intended  to  leave  two  feet  north  of  the 
six-foot  sidewalk.  If  built  that  way,  it  would  be  vacating 
two  feet  between  the  line  of  the  fence  and  the  sidewalk. 

On  July  25,  1892,  the  city  council  passed  an  ordinance 
requiring  that  the  owners  of  lots  should  construct  a  brick 
sidewalk  six  feet  in  width,  on  the  north  side  of  Sixth  street, 
and  thereby  relieve  their  property  from  special  taxation. 
"  Said  sidewalk  shall  be  made  and  constructed  along  the 
outside  line  of  said  street  and  adjoining  the  property  ^lands^ 
lot  or  lots,  abutting  on  said  street^^  There  is  no  other  direc- 
tion in  tAe  ordinance  as  to  the  location  of  the  sidewalk. 

The  city,  in  constructing  the  sidewalk  under  said  ordi- 
nance, recognized  the  outside  line  of  Sixth  street  as  the  one 
established  by  the  surveyor,  under  the  ordinance  passed  in 
July,  1S91,  whereby  two  feet  off  each  side  of  the  street  was 
donated  to  the  adjoining  lot  owners,  thereby  extending  it 
into  the  street,  so  as  to  include  the  larger  part  of  the  body 
of  said  trees,  which  the  city  oificials  proposed  to  cut  down 
as  being  in  the  way  of  said  improvement.  Thereupon  the 
appellees  filed  their  bill  in  chancery,  alleging  the  facts  sub- 
stantially as  above  set  forth,  except  there  was  no  specific 
reference  to  the  ordinances;  averring  there  was  no  public 
or  other  necessity  for  the  destruction  of  the  valuable  shade 
trees;  that  there  was  sufficient  room  between  appellee's 
south  line,  or  north  line  of  the  ninety-nine  foot  street,  and 
the  trees,  to  build  said  walk  without  damage  to  said  trees; 
that  to  destroy  them  would  result  in  irreparable  damages 
to  the  owners  of  the  lots,  as  well  as  injury  to  the  public, 
and  prayed  for  and  obtained  a  writ  of  injunction. 

The  answer  admits  the  substantial  facts  set  up  in  the  bill 
but  denies  the  conclusions  reached,  that  there  was  no  neces- 
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sity  for  destroying  the  trees,  or  that  such  destruction  would 
occasion  irreparable  damages;  avers  the  passage  of  the 
ordinance  of  1892,  and  that  the  outside  line  of  said  walk 
would  bring  from  one-half  two  two-thirds  of  the  diameter 
of  said  trees  within  it  and  hence  the  necessity  for  their 
removal,  which  it  isefflrmed  the  city  ha^  a  right,  in  its  dis- 
cretion, to  do.  Issue  was  joined,  and  hearing  had,  upon 
which  a  decree  was  entered  in  favor  of  appellees,  by  which 
it  was  ordered  and  adjudged  by  the  court  "that  the  defendant, 
the  City  of  Mt.  Carmel,  Illinois,  be  forever  and  perpetually 
restrained  from  cutting,  digging  away  or  from  destroy- 
ing or  interfering  with  said  shade  trees  *  ♦  *  except- 
ing within  six  feet  of  the  true  south  line  of  said  lot  329," 
whereupon  the  city  took  this  appeal  and  asks  a  reversal  on 
the  broad  ground  that  as  the  trees  are  in  the  street  it  has 
the  plenary  power  to  cut  them  down  and  remove  them  in 
its  discretion,  the  exercise  of  which  discretion,  in  the  absence 
of  bad  faith,  is  not  subject  to  review  by  the  courts. 

Three  questions  may  be  said  to  arise  in  regard  to  the  ex- 
ercise of  power  by  such  a  corporation  as  appellant.  1.  Is 
such  exercise  of  power  impliedly  or  expressly  authorized  by 
a  grant  ?  2.  Is  it  in  pursuance  of  or  in  accordance  with 
the  method  prescribed  ?  3.  Is  the  mode  of  exercise  reason- 
able where  there  are  no  limitations  ? 

The  courts  have  the  right  to  make  these  inquiries  and  it 
is  their  duty  to  apply  these  tests  as  occasion  demands;  for 
such  corporations  only  have  such  powers  as  are  conferred 
expressly  or  by  necessary  implication.  Petersburg  v.  Maffin, 
U  111.  193;  Low  v.  People,  87  111.  385.  And  their  acts  be- 
yond such  powers  are  void.     Agnew  v.  Brail,  124  111.  312. 

If  the  mode  of  exercise  of  the  power  is  prescribed,  that 
mode  must  be  followed.  Gaddis  v.  Richland  County,  92 
111.  119. 

Where  the  mode  of  exercise  of  the  power  is  not  prescribed 
l)y  the  charter  but  is  left  discretionary  with  the  corporate 
officials,  the  mode  determined  upon,  if  unreasonable  or  op- 
pressive, will  be  held  invalid.  Brush  v.  City  of  Carbondale, 
78  111.  74;  Lakeview  v.  Tate,  130  111.  247. 
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Applying  these  tests  to  the  acts  of  appellant,  the  law  de- 
termines that  Sec.  4  of  the  ordinance  of  July,  1S91,  donating 
and  vacating  "a  strip  two  feet  wide  next  to  the  property, 
lands,  lot  or  lots,  abutting  on  said  street "  — Sixth  street — 
was  an  exercise  of  power  by  the  city  not  authorized,  and 
therefore  void.  Whether  the  city  wa^  invested  with  the 
fee  in  the  streets  or  an  easement,  a  trust  was  imposed  for 
the  use  of  the  public.  The  power  to  vacate  does  not  include 
the  power  to  vacate  only  a  jwrtion  but  all  of  the  street, 
when  it  is  determined  that  the  street  as  such  is  no  longer 
required  for  such  use.  Smith  v.  McDowell,  No.  2,  Vol.  35 
N.  E.  Rep.  p.  141. 

With  Sec.  4  of  said  ordinance  eliminated.  Sec.  2,  which 
is  a  valid  provision,  requires  that  six  feet  next  to  the  lots 
on  Sixth  street  shall  be  set  apart  u|)on  which  to  build  side- 
walks. This  section  may  stand,  though  the  other  section 
is  invalid. 

An  ordinance  going  beyond  the  power  of  the  corporation 
may  be  held  valid  so  far  as  the  power  extends,  and  ultra  mre^ 
as  to  the  residue.  Kittering  v.  Jacksonville,  5i)  111.  39;  Har- 
baugh  V.  Monmouth,  74  111.  367;  Poyer  v.  Village  of  Des 
Plaines,  123  111.  Ill;  Wilbur  v.  City  of  Springfield,  Ibid. 
395. 

Therefore,  under  the  provisions  of  said  ordinance  of  1891, 
the  city  was  required  to  utilize  the  six  feet  next  to  appellees' 
lot  for  the  location  of  the  sidewalk. 

The  ordinance  of  1892,  under  which  the  sidewalk  in  ques- 
tion was  required  to  be  constructed  by  appellees,  also  pro- 
vided that ''  said  sidewalk  shall  be  made  along  the  outside 
line  of  said  street  and  adjoining  the  lots  abutting  on  said 
street."  Clearly,  then,  the  city,  in  attempting  to  locate  said 
sidewalk  two  feet  from  the  outside  line  of  said  street,  was 
violating  the  valid  part  of  its  own  law.  It  is  clearly  proven 
that  the  sidewalk  can  be  constructed  between  such  outside 
line  and  said  trees,  in  which  case  to  destroy  trees  of  such 
(ige,  dimensions,  beauty  and  utility  as  these  are  shown  to 
be,  would  be  intolerably  wanton  and  oppressive.  The  plant- 
ing and  cultivation  of  trees  are  encouraged  by  the  State 
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and  Nation*  City  and  village  authorities  are  expressly 
empowered  to  plant  trees  upon  the  streets.  Art.  5,  Sec.  1, 
CI.  8  of  Chap.  24:,  p.  463,  Starr  &  C.  Township  authorities 
are  authorized  to  offer  premiums  and  to  take  such  action  as 
shall  induce  the  planting  and  cultivation  of  trees  along 
highways  in  such  towns,  and  to  protect  and  preserve  trees 
standing  along  or  on  highways.  Art.  4,  Sec.  1,  CI.  6,  Chap. 
139,  Starr  &  C,  p.  2412.  By  the  act  of  1887,  Vol.  3,  Starr 
&  C,  p.  56,  it  is  made  the  duty  of  the  go\rernor  of  the  State 
''  annually  in  the  spring,  to  designate  by  official  proclama- 
tion, a  day  to  be  designated  as  '  Arbor  Day,'  to  be  observed 
throughout  the  State  as  a  day  for  planting  trees,  shrubs  and 
vines  about  the  homes  and  along  the  highways  and  about 
public  grounds  within  the  State,  thus  contributing  to  the 
wealth,  comforts  and  attractions  of  our  State."  These  laws 
represent  the  deep  sentiment  and  spirit  of  the  people  and 
declare  a  fixed  public  policy,  which  public  officials  must  rec- 
ognize and  observe. 

Trees  are  especially  adapted  to  beautify  and  adorn  the 
streets  of  the  residence  portion  of  a  city,  and  very  materially 
contribute  to  the  enhancement  of  the  value  of  such  prop- 
erty, as  well  as  to  the  health,  comfort,  pleasure  and  good 
taste  of  the  inhabitants.  To  wantonly  destroy  a  noble  tree, 
especially  if  planted  by  the  hand  of  man  for  a  useful  pur- 
pose, which  for  long  years  it  has  served,  shocks  a  tender 
sentiment  in  our  natures,  well  represented  and  expressed  in 
that  familiar  song  of  "  Woodman,  Spare  That  Tree." 

The  fee  in  the  street  adjacent  to  lot  329  is  in  the  appel- 
lees, as  is  conceded  by  counsel.  Whether  it  is  or  not,  the 
appellees  have  an  interest  in  the  preservation  of  these  trees, 
as  the  owners  of  property  and  as  residents  of  the  city. 
Shade  trees  standing  just  within  the  curbing  of  a  sidewalk 
in  a  street  do  not  constitute  a  nuisance,  and  the  city  may  be 
enjoined  from  destroying  them.  Bills  v.  Belknap,  36  Iowa, 
583;  Patterson  v.  Vail,  43  Iowa,  142.  In  the  Bills  case  it  is 
said  by  Chief  Justice  Beck, "  The  State  has  adopted  a  policy 
encouraging  the  growth  of  trees  and  discouraging  their 
wanton  destruction.     The  tastes  and  comfort  of  the  people 
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demand  that  this  policy  should  be  enforced,  and  we  confess 
that  we  have  no  sympathy  with  that  spirit  of  vandalism 
which  would  unnecessarily  remove  the  ornaments  of  the 
country,  whether  they  were  erected  by  the  hand  of  industry 
or  are  the  bounteous  production  of  nature."  He  further 
declares  that  the  determination  of  the  public  ofScers  that 
the  trees  should  be  destroyed  is  not  so  far  judicial  that  it  is 
not  subject  to  review  by  the  courts.  That  such  officers  are 
not  supreme,  but  must  act  in  the  interest  of  the  public  and 
in  accordance  with  the  spirit  of  the  laws  of  the  State. 

There  is  no  proof  in  this  case  that  the  trees  in  controversy 
were  planted  by  authority,  but  as  is  said  in  the  case  of  Bli^ 
V.  Ball,  99  Mass.  697,  the  fact  that  they  have  been  permitted 
to  stand  for  more  than  twenty  years,  raises  the  presumption 
that  thev  were  planted  under  lawful  authoritv. 

While  the  decree  of  the  court  enjoining  the  city  from  de- 
stroying the  trees  wUl  be  affirmed,  it  will  have  to  be  modi- 
fied. The  injunction  is  perpetual.  Conditions  may  so 
change,  that  in  time  public  interest  may  require  that  the  side- 
walk should  be  much  wider  than  six  feet;  should  this  prop- 
erty by  the  growth  of  the  city  become  a  business  part,  then 
a  sidewalk  might  be  required  of  twelve  feet  in  width.  In 
such  case  the  trees  would  be  an  obstruction  to  travel,  and 
the  city  would  have  a  right  to  remove  them  when  they  be- 
came so.  This  time  may  never  come;  yet  we  are  not  dis- 
posed to  interfere  with  the  lawful  exercise  of  power  on  the 
part  of  the  city,  should  the  occasion  ever  arrive.  The  de- 
cree will  therefore  be  modified  so  that  the  injunction  shall 
remain  in  force  so  long  as  there  is  no  public  necessity  for  a 
sidewalk  along  lot  329,  in  excess  of  the  width  of  six  feet. 
With  this  modification  the  decree  will  be  affirmed. 


City  of  East  St.  Louis  v.  The  Illinois  and  St.  Lonis 

Bridge  Company  et  al. 

1.  Equttablk  Lmss—When  They  Do  Not  Exist,— The  City  of  East  St 
Louis,  by  an  ordinance,  granted  to  the  Illinois  &  St.  Louis  Bridge  Com- 
pany the  right  of  constructing  an  approach  to  a  bridge,  with  its  roadways 
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over  a  street  and  the  streets  and  alleys  crossing  the  same,  upon  the  con- 
dition that  the  company  should  file  with  the  city  a  bond  in  the  sum  of 
f60,000,  for  the  x>ayment  of  all  damages  for  which  the  city  might  become 
responsible  to  owners  of  real  property  adjacent  to  said  street,  by  reason 
of  the  passage  of  said  ordinance  and  construction  of  said  approach.  The 
company  having  become  insolvent,  its  property  was  sold  under  a  decree 
of  foreclosure  to  the  St.  Louis  Bridge  Company.  The  city  having  become 
liable  to  pay  judgments  to  certain  owners  of  real  estate  for  damages  sus> 
tained  by  reason  of  the  premises,  instituted  proceedings  against  the  pur- 
chasers of  the  sale  to  enforce  payment  of  the  amounts  under  the  condi- 
tion of  the  bond.  It  vxia  held,  that  there  was  no  equitable  lien  upon  the 
corporate  property  which  attached  to  the  property  when  sold  under  the 
decree  of  the  Federal  Court;  that  the  present  owners  and  other  persons 
holding  possessory  rights  and  interests  therein,  stand  in  the  shoes  of  the 
purchaser  at  the  sale,  and  take  the  property  subject  to  no  equitable  liens 
under  the  terms  of  the  ordinance. 

Memorandnm. — In  chancery.  Appeal  from  the  Circuit  Court  of  St. 
Clair  County;  the  Hon  B.  H.  Canby,  Judge,  presiding.  Heard  in  this 
court  at  the  August  term,  1898,  and  affirmed:  Opinion  filed  March  28, 
1894. 

Statement  of  the  Case, 

On  May  20, 1886,  the  city  of  East  St.  Louis  filed  its  bill  in 
the  court  below  against  the  Illinois  and  St.  Louis  Bridge  Co., 
The  St.  Louis  Bridge  Co.,  The  St  Louis,  Iron  Mountain  & 
Southern  Ry.  Co.,  The  Wabash,  St.  Louis  &  Pacific  Ry.  Co., 
and  the  Missouri  Pacific  Ry.  Co.,  alleging  that  the  Illinois  and 
St.  Louis  Bridge  Co.,  a  corporation  duly  incorporated  in  the 
State  of  Illinois  by  a  public  act  of  the  General  Assembly,  in 
force  February  21,  1867,  having  in  pursuance  of  Sec.  8  of 
said  act,  consolidated  its  property  and  franchises  with  those 
of  the  Illinois  and  St.  Louis  Bridge  Co.,  a  corporation  of  Mis- 
souri, duly  incorporated  in  that  State,  the  consolidated  com- 
pany bearing  the  name  of  "TA^  Illinms  and  St.  Louis  Bridge 
Company^^  and  being  a  corporation  of  both  States,  having 
the  same  powers  and  exercising  the  same  franchises  in  each 
and  that  prior  to  1873,  in  pursuance  of  said  powers  it  pro- 
ceeded to  construct  a  bridge  across  the  Mississippi  river  from 
East  St.  Louis  to  the  city  of  St.  Louis.  That  in  order  to 
construct  said  bridge,  it  became  necessary  to  take  and  per- 
manently appropriate  and  use  a  part  of  Crooks  street,  in 
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East  St.  Louis,  and  build  the  approaches  to  the  bridge 
thereon.  That  said  city  at  the  request  of  said  company,  did, 
on  February  25,  1873,  pass  ordinance  No.  211,  entitled, 
^^  An  ordinance  to  allow  the  Illinois  and  St.  Louis  Bridge 
Company  to  erect  the  superstructure  of  the  eastern  approach 
of  said  bridge  over  Crooks  street  and  other  streets  upon 
certain  conditions."  Whfch  ordinance  sets  out  as  a  pre- 
amble that  "  Whereas  the  Illinois  and  St.  Louis  Bridge 
Company  desire  to  be  allowed  to  raise  the  superstructure  of 
their  approaches  to  the  bridge  over  Crooks  street  anfl  the 
cross  streets  and  alleys  intersecting  said  Crooks  street  from 
the  west  line  of  Front  street  to  the  east  line  of  Fourth  street, 
and  are  willing  to  procure  thirty  feet  of  land  on  the  south 
side  of  Crooks  street,  and  dedicate  the  same  for  the  purpose 
of  widening  Crooks  street,  so  that  it  will  be  eighty  feet  in 
width,  in  consideration  of  the  right  and  privilege  to  raise 
and  use  such  superstructure.  And  the  said  city  of  East 
St.  Louis  is  willing  to  grant  such  right  and  privileges  upon 
said  consideration."  Sec.  1  of  said  ordinance  provides,  that 
in  consideration  of  the  acquisition  and  dedication  by  the 
Illinois  and  St.  Louis  Bridge  Company,  of  the  thirty  feet  of 
land  as  described  in  the  preamble,  and  when  such  dedica- 
tion is  so  made,  the  city  doth  grant  to  said  company  the 
right  and  privilege  of  constructing  said  eastern  approach  of 
and  to  said  bridge,  with  its  roadwaj^s  over  said  Crooks 
street,  cross  streets  and  alleys,  so  that  the  same  be  con- 
structed in  such  a  manner  as  to  have  sufficient  perpendicu- 
lar space  above  said  cross  streets  for  all  practicable  pur- 
poses of  passage  thereon. 

Sec.  2  authorizes  the  construction  and  use  of  a  return 
way.  Sec.  3  authorizes  the  crossing  of  Dyke  avenue,  and 
other  public  streets  upon  certain  conditions.  Sec.  4  author- 
izes the  temporary  use  of  certain  streets  for  building  ma- 
terial, upon  condition  that  the  company  will  pay  all  judg- 
ments recovered  against  the  city  for  any  abuse  of  the 
privileges  granted  by  this  section.  Section  5  requires  said 
company  to  file  with  city  clerk,  the  deed  dedicating  the  land 
for  widening  Crooks  street,  and  an  explanatory  plat  which 
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shall  be  certified  to  In  writing  by  the  city  engineer  and  city 
attorney.  Section  6  requires  the  company  to  file  with  the 
city  clerk  a  bond  binding  said  company  in  the  sum  of  $60,000 
for  the  payment  of  any  and  all  damages  which  may  accrue 
and  for  which  the  city  may  become  responsible  to  owners  of 
real  property  adjacent  to  Crooks  street,  by  reason  of  the 
passage  and  enforcement  .of  this  ordinance,  such  bond  to  be 
made  payable  to  the  city  of  East  St.  Louis  for  the  use  of 
persons  thus  damaged,  and  shall  be  recorded  in  the  journal 
of  the  city  council,  on  the  day  of  the  date  of  its  filing. 
Section  7  provides  the  ordinance  shall  be  operative  when- 
ever said  deliication  is  made,  and  said  bond  is  filed  as  afore- 
said, and  not  before,  and  that  all  rights  conferred  by  the 
ordinance  shall  be  dependent  upon  the  efficiency  of  the 
bond,  to  the  effect  that  if  any  judgment  obtained  thereunder 
against  said  bridge  company  shall  from  any  cause  remain 
unsatisfied  for  the  space  of  ninety  days  from  and  after 
final  adjudication,  all  such  rights  shall  cease  as  if  never 
granted. 

It  is  next  alleged  in  the  bill  that  complainant,  being  then 
the  fee  simple  owner  of  the  streets  named,  in  and  by  said 
ordinance,  and  upon  the  conditions  contained  therein,  granted 
said  company  the  right  and  privilege  of  constructing  the 
eastern  approach  of  said  bridge,  with  its  roadways  over  said 
Crooks  street,  and  streets  and  alleys  crossing  the  same. 
Alleges  that  one  of  said  conditions  precedent  was  the  filing 
of  the  bond  in  the  sum  of  $60,000,  conditioned  as  required 
by  said  ordinance.  That  said  bond,  signed  by  said  com- 
j)any  only,  was  duly  filed  and  accepted  by  complainant, 
July  1,  1873,  and  the  other  conditions  precedent  named 
in  said  ordinance  were  complied  with  by  the  company 
and  the  ordinance  went  into  effect.  Alleges  the  provision 
of  said  7th  section  of  said  ordinance;  alleges  that  various 
persons  owning  property  adjacent  to  Crooks  street,  being 
damaged  by  reason  of  the  passage  .and  enforcement  of  the 
ordinance,  and  the  building,  maintaining  and  operating  of 
the  said  bridge,  brought  suit  against  complainant  and 
recovered  judgments  in  the  City  Court  of  East  St.  Louis  and 
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refers  to  a  list  thereof  marked  exhibit  ^^C  '^  and  made  part 
of  the  bilL  That  complainant  has  paid  the  judgment  in  said 
list  namerl,  recovered  bv  John  M.  Sollivan.  amounting,  with 
interest  and  costs,  to  $3,465.70,  and  is  liable  to  pay  all  the 
other  judgments  in  said  list.  That  all  of  the  property, 
franchises  and  privileges  of  the  ^Illinois  and  St.  Louis 
Bridge  Co."  were  mortgaged  to  secure  certain  of  its  bonds 
and  were  duly  sold  on  December  20,  1878,  under  a  decree  of 
the  United  States  Circuit  Court  for  the  Eastern  District  of 
Missouri,  and  by  various  conveyances  have  passed  into  the 
hands  of  the  **  St.  Louis  Bridge  Co.,*'  a  corporation  of  Mis- 
souri, which  now  owns  the  same. 

That  since  said  date  the  **  Illinois  and  St.  Louis  Bridge 
Co."  has  been  wholly  insolvent,  and  any  suit  upon  said  bond 
would  have  been  wholly  unavailing.  That  since  that  date, 
the  Missouri  Pacific  Railroad  Co.,  a  corporation  of  Missouri, 
the  St.  Louis,  Iron  Mountain  &  Southern  Ky.  Co.,  and  the 
St.  Louis,  Wabash  &  Pacific  By.  Co.  have  acquired  some 
possessory  rights  in  said  bridge  and  the  property  pertaining 
thereto,  and  have  some  interest  therein,  and  said  St.  Louis 
Bridge  Co.  and  said  three  corporations  are  now  using  said 
Crooks  street,  and  streets  and  alleys  crossing  it,  as  the  same 
were  originally  appropriated  under  said  ordinance,  for  main- 
taining and  operating  a  portion  of  said  bridge  therein,  and 
refuse  to  pay  complainant  said  judgments.  Prays  that  upon 
the  hearing,  the  court  will  enjoin  defendants  and  each  of 
them  from  maintaining  or  operating  in  said  Crooks  street 
any  portion  of  said  bridge  or  its  approaches,  until  the 
amount  of  said  judgments,  with  interest  and  costs,  is  paid 
to  complainant.  That  the  court  will  decree  that  said  judg- 
ments, interest  and  costs  be  paid  by  defendants,  or  some  of 
them,  to  complainant  within  a  short  day;  and  in  default 
thereof  that  the  said  bridge  structure,  with  its  approaches,  in 
this  State,  may  be  sold  to  satisfy  the  amount  of  the  liability 
of  complainant,  on  account  of  said  judgments.  Prayer  for 
general  relief.  To  this  bill  a  general  demurrer  was  inter- 
posed by  the  defendants  on  November  80,  1886,  and  on  the 
21th  day  of  March,  1887,  the  demurrer  was  sustained,  and 
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complainant  electing  to  stand  by  its  bill,  the  same  was 
dismissed  by  the  court,  and  an  order  entered  that  defend- 
ants recover  of  complainant  their  costs.  Whereupon  com- 
plainant then  and  there  craved  and  was  allowed  an  appeal 
to  this  court.  No  appeal  having  been  perfected,  complain- 
ant sued  out  this  writ  of  error  March  23, 1892. 

Chajblbs  W.  Thomas,  attorney  for  plaintiff  in  error. 

G.  &  G.  A.  KoERNEK,  attorneys  for  all  defendants  in  er- 
ror except  Illinois  and  St.  Louis  Bridge  Co. 

Mr.  Justice  Green  deuvered  the  opinion  of  the  Court. 

It  is  quite  apparent  from  the  foregoing  statement  that 
complainant's  bill  is  defective,  in  substance,  and  if  the  mate- 
rial allegations  therein  are  true,  they  furnish  no  sufficient 
equitable  grounds  for  granting  any  of  the  relief  prayed  for. 
Counsel  for  plaintiJHf  in  error  claim,  however,  in  the  printed 
brief,  that  the  bill  is  good  on  two  grounds,  viz.:  Because  it 
is  the  right  of  a  property  owner  to  enjoin  the  use  of  his 
property  by  a  corporation  which  is  exceeding  its  powers 
and  has  not  paid  for  the  privilege;  and  because  a  city  has 
the  right  to  enjoin  the  unauthorized  use  of  its  streets.  Grant- 
ing both  these  propositions  to  be  correct,  the  applicability 
thereof  under  the  facts  alleged  is  not  perceived  by  us.  The 
city  was  and  is  the  sole  owner  of  Crooks  street,  over  and 
along  which  the  consolidated  bridge  company  was  granted 
the  right  to  construct,  use,  maintain  and  operate  the  eastern 
approach  and  roadways  of  its  bridge.  The  grant  was  per- 
fected by  the  company  giving  the  city  the  consideration  re- 
quired by  the  first  section  of  said  ordinance,  and  performing 
all  the  conditions  precedent  to  the  exercise  of  such  right  as 
therein  provided,  all  of  which,  as  admitted  in  the  bill,  was 
so  done  and  performed;  and  thereupon  the  company  by  vir- 
tue of  the  power  and  authority  so  lawfully  conferred  upon 
it  by  the  city,  and  after  expending  the  large  amount  of 
money  required  to  build  the  bridge,  approach  and  roadways, 
entered  into  the  use  and  enjoyment  of  the  right  so  granted, 
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as  it  lawfallj  might.  It  thus  appears  the  company  did  not 
exc«5ed  its  powers,  that  it  did  pay  for  the  privilege  granted^ 
and  whatever  it  did  was  not  nnanthorized,  but  was  done  by 
the  express  authority  of  the  city.  Hence,  the  city  had  no 
right  to  the  injunction  upon  either  of  the  two  grounds  men- 
tioned, fiut  we  apprehend  the  real  and  only  ground  relied 
on  by  counsel  for  plaintiff  in  error  to  maintain  the  bill  i&* 
that  the  consolidated  bridge  company  was  bound  by  the 
terms  of  sections  6  and  7  of  said  ordinance,  to  pay  the  judg- 
ments  referred  to  in  the  bill,  which  were  recovered  against 
the  city;  that  an  equitable  lien  upon  the  corporate  prop- 
erty was  thereby  created,  which  attached  to  the  property 
Avhen  sold  under  the  decree  of  the  Federal  Court,  and  the 
present  owner  thereof,  and  the  other  defendants  holding 
])ossessory  rights  and  an  interest  therein,  stand  in  the  shoes 
of  the  purchaser  at  said  sale,  and  took  the  property  subject 
to  the  terms  of  said  sections  of  the  ordinance  and  subject  to 
such  equitable  lien.  This  contention  is  not  tenable.  It  is 
not  alleged  in  the  bill  that  said  judgments  were  entered 
before  the  execution  of  the  mortgage  foreclosed  in  the  Fed- 
eral Court,  nor  is  the  date  of  its  execution  stated. 

It  is  not  alleged  that  the  sale  under  said  decree  was  a  con- 
ditional sale,  and  by  the  terms  thereof,  the  purchaser  as- 
sumed the  liabilities  of  the  consolidated  bridge  company. 
Nor  is  it  denied  that  said  sale  was  absolute  and  uncondi- 
tional. There  is  nothing  alleged  in  the  bill  to  show  that 
the  purchaser  at  the  sale  took  the  property  subject  to  any 
liabilities  of  the  mortgager,  or  to  any  conditions  of  said 
ordinance.  Upon  the  showing  made,  he  purchased  the 
pro|)erty  free  from  any  equitable,  or  other  lien,  and  the  St. 
Louis  Briilge  Company  own  the  property,  unincumbered  by 
any  lien  or  liabilities.  It  is  said  in  the  opinion  in  People 
V.  L.  &  N.  R.  R.  Co.,  120  111.  49,  the  contract  of  a  rail- 
way company  to  perform  certtiin  conditions  in  considera- 
tion of  a  donation  or  subscription  to  its  aid,  made  by  a 
county,  is  merely  a  personal  undertaking,  and  is  not  in  the 
nature  of  a  covenant  running  with  the  land,  and  a  purchaser 
of  such  company's  road  and  property  is  under  no  personal 
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obligation  to  perform  such  contract..  It  is  also  said  in  the 
same  opinion,  so  a  railway  company  which  succeeds  to  the 
ownership  and  franchises  of  another  company,  by  purchase 
under  a  decree  of  foreclosure  against  it  and  its  lessee,  will  owe 
no  duty  to  the  county  not  imposed  by  law,  and  will  take 
the  road  and  its  property  absolutely  discharged  from  the  con- 
tract between  the  county  and  the  original  railway  company. 
The  same  doctrine  is  announced  in  Morgan  Company  v. 
Thomas,  76  111,  120.  We  hold,  therefore,  that  neither  the 
Illinois  Bridge  Company,  nor  its  co-defendants,  the  three 
corporations  named  in  the  bill,  are  liable  in  law  or  equity, 
to  pay  said  judgments,  and  that  it  would  have  been  inequi- 
table and  unjust  to  grant  an  injunction  for  the  purpose  of 
coercing  the  payment  thereof  by  said  defendants.  They 
were  in  nowise  bound  or  affected  by  the  personal  obligation 
of  the  consolidated  company,  evidenced  by  its  bond  given  in 
accordance  with  the  provisions  of  section  6  and  section  7 
of  the  ordinance.  The  city  contracted  to  take  that  bond 
as  its  sole  security  against  loss  in  case  it  became  liable  for 
damages  to  the  owners  of  real  property  adjacent  to  Crooks 
street  by  reason  of  the  passage  and  enforcement  of  the 
ordinance,  and  is  bound  by  its  contract.  The  bond  was 
payable  to  the  city  for  the  use  of  persons  thus  damaged, 
and  contained  the  condition  that,  if  any  jvdgment  obtained 
thereunder  against  said  bridge  company  should  be  unsatis- 
fied for  the  space  of  ninety  days  after  final  adjudication, 
all  rights  conferred  by  the  ordinance  "  shall  cease,  as  if 
never  granted." 

No  suit  was  brought  upon  the  bond  and  no  such  judg- 
ment was  obtained;  hence  no  rights  conferred  by  said  ordi- 
nance were  forfeited,  and  the  remedy  to  recover  from  the 
consolidated  company  the  damages  to  the  owners  of  said 
real  property  was  at  law,  and  no  reason  for  granting  any  of 
the  equitable  relief  prayed  for  as  against  that  company,  is 
shown  by  the  bill.  We  have  not  discussed  the  questions 
whether  or  not  the  city  could  be  made  legally  liable  for 
damages  to  the  said  owners  of  such  real  property,  by  reason 
of  the  passage  and  enforcement  of  an  ordinance  it  had  the 
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lawful  right  to  enact,  as  that  question  is  not  presented  for 
our  consideration;  nor  is  it  necessary  to  refer  to  the  laches 
of  complainant;  or  the  fact  that  it  retained  and  still  keeps 
the  consideration  it  received  for  the  grant,  as  additional  rea- 
sons why  the  relief  prayed  for  was  properly  denied.  The 
decree  is  affirmed* 


C.  E.  Valley  t.  F.  T.  Phillips. 

1«  Appeals— ^  Matter  of  Statutory  Regulation,— The  right  to  appeal 
from  the  final  judgment,  order  or  decree  of  an  inferior  oonrt  to  a 
court  having  jurisdiction  to  review  the  record  thereof,  and  correct  errors 
therein,  if  any  appear,  is  purely  statutory,  and  the  appeal  must  be  taken 
t^that  court  which  is  given  jiurisdiction  by  the  statute  to  hear  and  de- 
termine such  appeal 

2,  Appeal — From  Order$  of  the  County  Court  Under  the  Assignment 
Act, — An  appeal  allowed  by  the  statute  from  orders  of  the  County  Court 
under  the  act  in  relation  to  assignments  for  the  benefit  of  creditarsmust 
be  taken  to  the  Circuit  Court 

Memorandnm. — Proceedings  under  the  act  relating  to  the  assignment 
for  the  benefit  of  creditors.  Appeal  from  the  County  Court  of  Hichland 
County;  the  Hon.  T.  A.  Fritchey,  Judge,  presiding.  Heard  in  this 
court  at  t  e  August  term,  1893,  and  appeal  dismissed.  Opinion  filed 
March  23,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
(50urt. 

H.  G.Morris  and  R.  N".  MoCauley,  attorneys  for  appellant. 
J.  I.  MouTRAY,  attorney  for  appellee. 

Mr.  Justice  Gjseen  delivered  the  opinion  op  the  Court. 

On  October  6,  1892,  the  appellee  sold  and  delivered  to 
Miller  &  Adams,  his  entire  stock  of  drugs,  fixtures,  counters, 
safe,  bottles  and  other  property  in  his  store  in  Olney,  for 
$1,900,  of  which  sum  said  firm  paid  him  $1,000  in  cash,  and 
for  the  balance  gave  him  their  two  notes  for  $450  each, 
dated  October  6,  1892,  payable  in  eight  and  sixteen  months 
respectively,  with  interest  from  date  at  six  per  cent. 
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Said  notes  were  secured  by  a  chattel  mortgage  on  said 
drugs,  fixtures,  counters,  safe,  bottles  and  other  property, 
executed  by  said  firm  on  day  of  sale,  acknowledged  October 
3, 1892,  and  recorded  November  4,  1892. 

From  the  time  of  the  sale  and  delivery  to  Miller  &  Adams 
of  said  property,  the  firm  continued  the  sale  of  the  goods 
bought  of  Phillips,  in  the  usual  course  of  retail  trade  at 
the  store  in  Olney,  and  replenished  the  stock  from  time  to 
time  with  goods  bought  from  other  dealers,  mixing  the  old 
and  new  stock  together,  and  selling  from  all  alike,  and  appro- 
priating the  proceeds  to  their  own  use.  Phillips  knew  all 
this,  but  made  no  objection,  nor  compelled  the  finn  to  account 
for  said  proceeds.  This  condition  of  affairs  continued  until 
May  24, 1893,  on  which  date  Louis  Miller  and  Frank  E. 
Adams,  who  constituted  the  firm  of  Miller  &  Adams,  duly 
executed,  acknowledged  and  delivered  their  deed  of  assign- 
ment to  C.  E.  Dailey,  conveying  to  him  as  their  assignee  the 
entire  stock  of  goods  and  fixtures  in  said  store.  This  deed 
contained  the  usual  provisions  of  a  deed  of  assignment  and 
was  duly  recorded,  and  on  tte  day  of  its  date  the  assignee 
took  possession  under  it  of  all  the  property. 

Inventory  of  the  insolvent  assets  so  conveyed,  and  a  list  of 
the  names  of  all  creditors  and  the  amount  due  each,  were 
filed  in  the  County  Court,  and  Dailey  gave  bond  as  assignee, 
which  was  approved. 

On  the  same  day  that  the  deed  was  so  executed,  acknowl- 
edged and  delivered,  and  the  assignee  took  possession  under 
it,  said  firm  confessed  judgment  in  the  Circuit  Court  of  said 
county  in  favor  of  one  of  the  creditors  for  $535. 

Execution  was  issued  thereon  instanter^  and  was  placed 
in  the  hands  of  the  deputy  sheriff,  who  on  the  same  day 
levied  upon  the  goods  then  in  possession  of  the  assignee. 

On  the  night  of  the  same  day.  May  25,  1893,  Phillips,  the 
mortgagee,  commenced  a  suit  in  replevin  against  the  deputy 
sheriff,  and  Dailey,  the  assignee,  and  on  the  next  day  Coro- 
ner Miller  took  possession  of  the  store  and  contents,  under 
the  writ  of  replevin,  and  afterward  delivered  the  same  to 
Phillips. 
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On  June  3,  1893,  on  the  petition  of  the  assignee,  the 
county  judge  issued  a  restraining  order,  ordering  and  direct- 
ing the  sheriff,  deputy  sheriff.  Coroner  Miller,  attorney 
Phillips  and  Montray,  or  any  person  or  persons  for  them,  to 
refrain  from  interfering  in  any  way  with  the  assig)iee,  in 
his  management  and  control  of  said  property,  and  that 
Phillips  deliver  the  possession  thereof  to  the  assignee,  to 
hold,  and  wait  the  future  orders  of  the  court. 

Ap]X5llee,  Phillips,  in  obedience  to  this  order,  surrendered 
his  possession  to  the  assignee.  On  June  5,  1893,  appellee 
filed  in  said  County  Court  a  paper,  notifying  the  judge 
thereof  that  all  of  said  property  belonged  to  him,  said  ap- 
pellee, by  virtue  of  the  said  chattel  mortgage,  and  demanded 
a  trial  of  "  the  rights  of  property  in  question."  The  trial  was 
had  July  14, 1803,  and  upon  the  hearing  the  court  ordered 
that  all  the  "  fixtures,  goods  and  chattels  identified  by  F.  E. 
Phillips  as  his  property,  mortgaged  to  him  by  Miller  & 
Adams,  now  situated  in  the  city  drug  store  of  the  city  of 
Olney,  be  returned  to  him,  the  said  Phillips,  assignee,  to 
pay  costs  of  this  proceeiling." 

It  is  from  this  order  the  assignee  took  an  appeal  to  this 
court.  Appellee  entered  his  motion  here  to  dismiss  the 
appeal,  on  the  ground  it  should  have  been  taken  to  the  Cir- 
cuit Court,  and  the  disposition  of  this  motion  was  reserved 
for  further  consideration,  and  not  determined  when  the 
cause  was  taken.  The  right  to  appeal  from  the  final  judg- 
ment, order  or  decree  of  an  inferior  court  to  a  court  having 
jurisdiction  to  review  the  record  thereof,  and  correot  errors 
therein,  if  anj'^  appear,  is  purely  statutory,  and  the  appeal 
must  be  taken  to  that  court  only,  which  is  given  jurisdio- 
fion  by  the  statute  to  hear  and  determine  such  appeal. 
Sec.  122,  Chap.  37,  p.  728,  Starr  &  Curtis'  Stat.,  provides 
that  appeals  may  be  taken  to  the  Circuit  Court  from  all 
final  orders,  judgments  and  decrees  of  the  County  Court, 
except  as  provided  in  Sec.  123  of  the  same  act,  which  pro- 
vides that  appeals  may  be  taken  from  final  orders,  judg- 
ments and  decrees  of  the  County  Court  to  the  Appellate  and 
Supreme  Courts,  in  proceedings  for  confirmation  of  special 
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assessments  in  proceedings  for  sale  of  lands  for  taxes  and 
special  assessments,  and  in  all  common  law  and  attachment 
cases,  and  cases  of  forcible  detainer,  and  forcible  entry  and 
detainer.  These  statutory  provisions  have  been  examined 
and  applied  by  the  Appellate  and  Supreme  Court  in  cases 
where  the  same  question  was  presented  as  that  we  are  now 
considering.  Travers  v.  Rogers,  10  App.  Ct.  Rep.  373, 
was  a  case  in  which  Rogers,  the  appellee,  had  filed  his  peti- 
tion in  the  County  Court,  in  the  matter  of  a  bankrupt 
estate,  claiming  as  his  own  certain  personal  property  then 
in  the  possession  of  Rogers,  as  assignee  of  the  insolvents,  and 
asked  for  an  order  requiring  the  assignee  to  deliver  to  him 
the  property  he  so  claimed. 

A  hearing  was  had  and  an  order  was  entered  by  the  court, 
as  in  this  case,  finding  said  property  to  be  the  petitioner's, 
and  directing  the  assignee  to  deliver  the  same  to  him. 
From  this  order  the  assignee  took  an  appeal  to  the  Circuit 
Court.  Rogers  appeared  in  that  court  and  moved  to  dis- 
miss the  appeal  on  the  ground  that  court  had  not  jurisdic- 
tion.   The  motion  was  sustained  and  the  appeal  dismissed. 

An  appeal  was  taken  by  the  assignee  from  this  order  of 
the  Circuit  Court  to  the  Appellate  Court.  It  was  there 
held  that  the  jurisdiction  of  County  Courts,  in  cases  of  vol- 
untary assignments  for  the  benefit  of  creditors,  is  a  special 
statutory  jurisdiction,  and  that  the  petition  tiled  by  Rogers 
was  an  application  to  a  court  exercising  this  jurisdiction  to 
release  from  its  control  and  hand  over  to  the  petitioner  cer- 
tain of  the  assets  claimed  to  be  a  part  of  the  insolvent  estate. 
That  the  order  was  not  made  in  a  common  law  case,  and  the 
appeal  therefrom  was  properly  taken  to  the  Circuit  Court, 
which  court  had  jurisdiction,  and  erred  in  dismissing  said 
appeal.  In  People  v.  Prendergast,  117  111.  588,  it  was  held 
that  an  appeal  from  an  order  of  the  County  Court,  ot 
the  same  kind  in  a  like  proceeding  as  in  the  case  at  bar,  was 
properly  taken  to  the  Circuit  Court;  that  such  proceeding 
was  not  a  common  law  case  within  the  meaning  of  the  stat- 
ute. By  the  act  of  June  6,  1887,  amending  section  8  of  the 
act  to  establish  Appellate  Courts,  jurisdiction  is  conferred 
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apon  said  courts  to  hear  and  determine  appeals  from  the 
final  orders,  jadgroents  and  decrees  of  Conntj  Courts  in 
any  suit  or  proceeding  at  law  or  in  chancery,  other  than 
criminal  cases,  not  misdemeanors,  and  cases  involving  a  fran- 
chise or  freehold,  or  the  validity  of  a  statute. 

By  this  amendment  we  do  not  understand  jurisdiction  is 
given  Appellate  Courts  to  hear  and  determine  appeals  from 
the  final  order  of  a  County  Court  in  a  case  of  this  kind. 

This  was  not  a  suit  or  proceeding  at  law  or  in  chancery. 

No  process  or  notice  was  issued  to  any  one  as  defendant, 
but  an  application  was  made,  as  in  the  cases  cited,  for  the  im- 
mediate release  from  the  control  of  the  court  of  a  part  of 
the  assets  of  an  insolvent  estate,  then  in  possession  of  the 
assignee,  and  delivery  of  them  to  the  petitioner.  Our  view  is 
supported  by  the  authorities  referred  to,  and  no  authority  to 
the  contrary  has  been  furnished  on  behalf  of  appellant. 

We  feel  constrained,  therefore,  to  sustain  the  motion  and 
dismiss  the  appeal.    Appeal  dismissed. 


Alfred  Shrimpton  &  Sons  v.  S.  W.  &  E.  T.  Banaway. 

1.  Fraud  and  Circumvention— A  Question  for  the  Jury, — ^The  ques- 
tion as  to  whether  an  order  for  goods  was  procured  by  fraud  and  circum- 
vention is  one  to  be  determined  by  the  jury  upon  the  evidenca 

2.  Fraud  and  Circumvention— Confra<rf«  Founded  Upon,  Foid.— A 
suit  can  not  be  maintained  upon  a  contract  procured  by  fraud  and  cir- 
cumvention. 

3.  Contracts — Omission  to  Read  Before  Signing— Fraud  and  Circum- 
x^ention. — The  question  as  to  whether  a  party  is  guiJty  of  such  negli- 
gence in  not  informing  himself  of  the  contents  of  an  order  for  goods 
before  signing  it,  as  to  preclude  him  from  defense  in  a  suit  upon  it,  is 
one  of  fact  to  be  determined  by  the  jury. 

4.  Contracts — Parol  Evidence. — Parol  evidence  is  not  admissible  to 
change  or  vary  the  terms  of  a  written  instrument,  but  it  is  admissible 
to  show  what  the  real  contract  of  the  parties  was,  and  that  an  instru- 
ment evidencing  another  and  different  contract,  was  procured  by 
fraud  and  circumvention. 

Memorondwin.— Assumpsit  for  goods  sold,  etc.  Appeal  from  Justice^a 
Court  to  County  Court  of  Jackson  County;  the  Hon.  W.  W.  Barr,  Judge, 
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presiding.  Trial  by  jury;  veroUct  and  judgment  for  defendant; 
plaintiffs  appeaL  Heaxd  in  this  court  at  the  August  term,  1893,  and 
affirmed.    Opinion  filed  March  28,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellants'  Brief,  F.  M.  Toungblood,  Attorney. 

Did  'the  written  order  as  filled  out  by  E.  T.  Dunaway 
and  signed  by  him,  when  accepted  by  plaintiffs,  constitute 
the  contract  between  plaintiffs  and  defendants?  I  insist 
that  it  did;  and  when  plaintiffs  filled  the  order  and  shipped 
the  goods,  defendants  were  estopped  thereby  from  showing 
by  parol  evidence  that  they  ordered  a  less  quantity  of  pins 
than  mentioned  in  the  order.  Schultz  v.  Plankinton  Bank, 
40  111.  App.  467;  Towler  v.  Black,  136  111.  373;  Memory  v. 
Niepert,  131  lU.  630;  Leiter  v.  Pike,  127  111.  818;  Gray  v. 
Suspension,  etc.,  Mfg.  Co.,  127  HI.  196;  Hair  v.  Johnson,  35 
IlL  App.  564. 

To  vary  or  avoid  such  a  writing  all  parol  testimony  of 
negotiation,  or  agreements,  or  of  conversations  between  or 
declarations  of  the  parties  or  either  of  them,  whether  before 
or  after  the  completion  of  the  contract,  will  be  rejected. 
Graham  v.  Eiszner,  28  111.  App.  274;  Williams  v.  Fletcher,  30 
111.  App.  228;  Covel  v.  Benjamin,  39  111.  App.  299;  Schnei- 
der V.  Turner,  130  111.  37. 

If  a  person  enters  into  a  contract  with  another,  between 
whom  and  himself  no  relation  of  especial  trust  or  confidence 
exists,  and  it  is  reduced  to  writing  by  such  other  person, 
and  a  means  of  the  knowledge  of  the  terms  of  the  writing 
is  equally  open  to  both,  and  he  signs  it  vrithout  reading  or 
having  it  read  by  some  one  for  him,  he  can  not  avoid  a  lia- 
bility created  by  the  writing,  even  if  its  terms  differ  from 
the  contract  as  agreed  on  verbally.  Hawkins  v.  Hawkins, 
50  Gal.  558;  Insurance  Co.  v.  Hodgkins,  66  Me.  109;  Keller 
V.  Orr,  7  N.  E.  Rep.  195;  Bank  v.  Steffes,  6.  N.  W.  Rep.  267; 
McCormick  v.  Molburg,  43  Iowa,  561;  GuUiher  v.  Railroad 
Co.,  13  N.  W.  Rep.  432;  Wallace  v.  Railroad  Co.,  25  N.  W. 
Rep.  772;  McKinney  v.  Herrick,  23  N.  W.  Rep.  767, 

ToL.  Lii  n 
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And  so  where  a  shipper  accepted  a  bill  of  lading  or  re 
cejpt  from  a  carrier.  Court  of  Appeals,  in  Insaranoe  Co.  t. 
Railroad  Co^  72  X,  T.  ^K 

AVTEXAXESC  BsiaFy  WiLUAM  A.  SCHWASTZ,  AtTOKSKT. 

If  one  of  the  parties  to  a  contract  had  anptoved  a  hy- 
stander  to  make  the  writing  or  had  admitted  its  aocamcj, 
it  would  be  receivaMe  in  evidence  against  him  as  an  admis- 
sion; bat  such  writing,  although  of  great  weighty  would  not 
be  conclusive.     1  Benjamin  on  Sales,  in  Sec.  2<>4. 

The  rule  that  parol  evidence  is  not  admissible  to  vary  the 
terms  of  a  written  instrument  is  not  infringed  by  the  ad- 
mission of  parol  evidence  showing  that  the  instrument  is 
altogether  void,  or  that  it  never  had  any  l^al  existence  or 
binding  force,  by  reason  of  fraud,  etc.  1  Greenleaf  on  Evi- 
dence, Sec.  2S4. 

An  instrument  may  be  shown  to  be  void  and  without 
legal  existence  or  efficacy,  as  for  want  of  consideration,  or 
for  fraud  or  duress,  or  any  incapacity  of  the  parties,  or  any 
illegality  in  the  agreement.  2  Parsons  on  Contracts,  Gth 
Ed.,  554;  Jamison  v.  Beaubien,  3  Scam.  114. 

Mb.  Justice  Green  delivered  the  opinion  of  the  Court. 

Suit  was  brought  in  justice^s  court  by  appellants  against 
appellees  upon  the  following  written  order : 

"2-22,  1892. 

Order  No.  75,  Salesman,  Bertrand. 
Alfred  Shrimpton  &  Sons,  Limited,  1-612. 

Pin  Department,  273  Church  street,  New  York  City. 

Please  put  up  for  us  2i  great  gross  papers  of  pins,  200 
pins  in  a  paper,  with  our  advertisement  printed  at  the  head 
of  each  paj^er  and  between  the  rows  in  following  sizes,  at 
2\  cents  per  paper.  Terms  net  30  days  one  percent  10  days 
M.  i  C.  S.  i  C,  one  row  black.  Please  print  our  advertise- 
ment as  shown  in  the  space  below."  (Then  follows  adver- 
tisement.) "Please  ship  as  soon  as  you  can  prepare  the 
goods  by  the  cheapest  way.     S.  W.  &  E.  T.  Dunaway." 

Defendants  recovered  judgment  for  costs,  and  an  appeal 
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was  taken  by  plaintiffs  to  the  County  Court  where  a  trial 
was  had  with  like  result,  and  an  appeal  taken  by  the  plaint- 
iffs to  this  court. 

In  the  printed  argument  for  appellants  it  is  said :  "  But 
one  question  is  really  presented  by  this  record,  and  that  is, 
did  the  written  order,  as  filled  out  by  E.  T.  Dunaway,  con- 
stitute the  contract  between  the  plaintiffs  and  defendants  ? " 
And  counsel  then  insist  it  did,  and  say,  "  When  plaintiffs 
filled  the  order  and  shipped  the  goods,  defendants  were  es- 
topped thereby  from  showing  by  parol  evidence,  that  they 
ordered  a  less  quantity  of  pins  than  mentioned  in  the 
order."  There  is  some  conflict  in  the  evidence  as  to  whether 
the  written  order  truly  evidenced  the  contract  between  the 
parties,  or  was  an  instrument,  the  execution  of  which  was 
procured  by  the  fraud  and  circumvention  of  plaintiffs'  agent, 
and  set  forth  a  different  contract.  If  the  jury  chose  to  be- 
lieve the  testimony  of  Bertrand,  appellants'  agent,  in  pref- 
erence to  the  testimony  introduced  on  behalf  of  appellees, 
they  could  have  found  that  E.  T.  Dunaway  made  the  con- 
tract with  said  agent  to  buy  of  appellants  two  and  a  half 
great  gross,  or  4,320  papers  of  pins  at  two  and  one-third 
cents  per  paper,  and  filled  out  the  blanks  and  signed  the 
firm  name  to  the  order  evidencing  such  contract,  of  his  own 
volition,  and  without  any  suggestion  or  direction  of  said 
agent. 

If,  however,  the  jury  believed  the  testimony  of  appellees 
and  Hern,  their  clerk,  in  preference  to  that  of  Bertrand, 
they  would  be  warranted  in  finding  that.S.  W.  Dunaway, 
the  senior  member  of  the  firm,  made  the  contract  with  ap- 
pellants' said  agent.  That  it  was  for  the  purchase  of  two 
and  a  half  gross,  or  860  papers  of  pins  at  two  and  one-third 
cents  per  paper.  That  Bertrand  so  understood  it  and  agreed 
to  it,  and  when  the  trade  was  closed,  S.  W.  Dunaway  was 
called  away  to  wait  on  a  customer  and  directed  his  son,  E. 
T.  Dunaway,  who  had  just  come  in  the  store,  to  sign  the 
contract.  That  Bertrand  knew  the  order  which,  in  accord- 
ance with  the  completed  contract,  was  to  be  for  360  papers 
of  pinS;  and  no  more,  was  the  real  contract  the  son  was  di- 
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rtcud  to  sigiu  anJ  knew  the  son  had  not  k€affd  the  contract 
made*  and  was  not  infonned  of  the  tetms  thereof,  jet  with 
this  knowledge  on  the  part  of  plaintiffs*  agent  the  son.  lelv- 
ing  on  the  honest  v  of  Bertrand.  aii<i  ai>der  his  direetfosu 
was  fraudulently  indaced  to,  and  did  fill  op  blanks^  and  ex- 
ecute the  Older  for  4^32'^  pafiers  of  pins,  evideiicuig  a  coor- 
tract  which  has  neTer  been  made  bjr  the  parties  This  evi- 
dence would  jastifr  the  finding  that  the  execotion  of  the 
order  sued  upon  was  procured  by  fraad  and  circomTentioii 
OD  the  part  of  appellants*  ^^^^  ^nd  no  suit  based  thoeon 
can  be  maintained.  It  was  the  province  of  the  jury  to  de> 
termine  the  weight  and  credibilitv  of  the  testunonr  intro- 
duced  on  behalf  of  the  parties  respectiTely«  and  they  evi- 
dently gave  more  credence  and  greater  weight  to  the 
testimony  of  appellees  and  Hem,  than  to  that  of  Bertrand, 
and  found  accordinfrlv. 

It  is  insisted  on  behalf  of  appellants,  that  parol  evidence 
introiiuced  to  impeach  the  validity  of  the  order  sued  upon, 
by  showing  the  making  thereof  was  procured  by  the  fraud 
and  circumvention  of  plaintiffs'  agent,  was  improperly  ad- 
mitted, and  that  defendants  were  guilty  of  such  negligence 
in  not  informing  themselves  of  the  contents  of  the  order 
before  signing,  as  to  preclude  them  from  defense  in  a  suit 
upon  it.  Touching  the  last  point  it  is  enough  to  say  that 
it  is  a  question  of  fact  whether  defendants  were  guilty  of 
such  negligence,  or  whether  the  facts  and  circumstances 
proven  by  defendants  furnished  sufScient  excuse  for  the 
omission  to  read  the  order  before  signing.  The  evidence 
justified  the  jury  in  finding  that  defendants  were  not  guilty 
of  negligence  by  reason  of  such  omission.  3Iunson  v. 
Nichols,  62  111.  114;  Livingston  v.  Strong,  111  El.  152. 

We  are  of  the  opinion,  also,  the  parol  evidence  was  prop- 
erly admitted  to  prove  the  real  contract  of  the  parties,  and 
that  the  execution  of  the  order  evidencing  another  and  dif- 
ferent contract,  was  procured  by  the  fraud  and  circumven- 
tion of  plaintiffs'  agent.  This  ruling  does  not  contravene 
the  rule  that  parol  evidence  is  not  admissible  to  change  or 
vary  the  terms  of  a  written  contract^  and  is  the  law  in  this 
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State,  as  announced  by  our  Supreme  Court  in  repeated  de- 
cisions, among  which  is  Black  v.  Wabash,  St.  L.  &  P.  Ey. 
Co.,  Ill  111.  351,  cited  in  appellees'  brief.  We  desire  to 
say  also  that  it  appears  in  evidence  when  the  box  of  pins 
arrived  at  Carbondale,  Dunaway  immediately  notified  ap- 
pellants that  the  amount  of  pins  were  not  ordered,  and 
were  subject  to  their  order,  and  receiving  no  reply,  returned 
the  pins  within  a  reasonable  time  to  appellants.  The 
instructions  given  on  behalf  of  defendants  informed  the 
jury  coiTectly  as  to  the  law,  and  it  was  not  error  to  give 
them.  The  same  questions  here  presented  were  decided  by 
this  court  in  the  case  of  Shrimpton  &  Sons  v.  Poole,  45 
App.  Ct.  Hep.  649,  and  we  adhere  to  our  ruling  in  that 
case.    The  judgment  is  affirmed. 


Wniiam  S.  Pope  r.  Joseph  Hanke.  ,^,  J^ 

1.  Gahbuno  Co^fTRAUT— Notes  Given  Upon,  Void.— A  promisBory 
note  given  for  a  consideration  based  upon  a  criminal  and  prohibited  con- 
tract, is  void. 

2.  Promissory  Notes— Foid  Where  Made,  Void  Everywhere.— A 
promissory  note,  void  by  the  law  of  the  State  where  it  is  made,  will  be 
held  void  by  the  oourta  in  which  suit  is  brought  to  recover  thereon. 

8.  Pbohissort  Notes— TFTi^n  Void  in  the  Hands  of  an  Assignee 
Before  Maturity. — A  promissory  note  based  upon  a  gambling  contract, 
and  void  by  the  laws  of  the  State  where  it  is  made,  does  not  become 
valid  and  binding  in  the  hands  of  an  assignee  before  maturity. 

4.  Void  Instruments — Effect  of  an  Assignment,  etc. — A  void  instru- 
ment can  not  be  given  validity  by  assigning  it.  And  while  such  assign- 
ment may  not  be  entirely  without  operation  between  the  parties  to  it, 
yet  the  void  instrument  can  never  itself  be  made  the  basis  of  a  recovery 
at  law  or  in  equity. 

6.  Oontracts— I.ea?  Loci  Contractu,  Lex  Fori.— There  are  many  cases 
in  which  comity  requires  the  appUcation  of  the  lex  loci  contractu  and 
the  enforcing  of  the  terms  of  a  contract,  although  in  contravention  of 
the  policy  of  the  lex  fori.  But  this  rule  is  never  adopted  in  this  State 
when  it  would  contravene  our  criminal  law,  or  sanction  vice  or  immo- 
rality, or  is  against  a  positive  prohibition  of  our  law. 

6.  Gambung  Contr acts— Void  by  the  Law  of  the  State  Where  Made. 
— When  the  transactions  of  parties  in  a  sister  State  are  criminal,  and 
prohibited  by  the  laws  of  that  State,  and  also  criminal  by  the  laws  of 
this  State  as  gambling  contracts  and  void,   a  note  given  for  a  con- 


454  Appkllate  Cuuuts  of  Iixi^coesl 

Vol.  92.]  Pope  t.  Hanlce. 


gideration  based  thereon  if  also  void,  even  in  tibe  hands  d  an  aosign^e 
before  maturitj. 


Meaoraadnm. — ^AaanmpdL  Appeal  from  the  Clrciiit  GoDit  of  Clin- 
ton Coontj;  the  Hon.  Bksjamxs  R.  Bubbocohs,  Judge,  presidm;:. 
Heard  in  thk  court  at  the  Angost  term,  1893,  and  affirmed.  Opinioa 
filed  March  2S,  19H. 

The  statement  of  facts  is  contained  in  the  opinion  of  the  | 

court. 

Hekkt  D.  LAroHLiH,  R.  C.  IuVxbe  and  M.  P.  MnouT, 
attorneys  for  appellant. 

Appellee's   Brief,  Van  Hoobebeke  &  Fobd.  Attorsets. 

A  contract  against  public  policy  i^ill  not  be  enforced  any- 
where. We  think  the  following  authorities  fully  sustain 
this  position.  Beveridije  v.  Hewitt,  8  BnuL  407;  C!othran 
V.  Ellis,  125  lU.  496;  Irwin  v.  Wiiliar,  110  U.  S.  499. 

If  a  contract  is  valid  where  made,  yet  if  against  public  pol- 
icy or  repugnant  to  the  ]X)licy  or  positive  institutions  of  the 
State  where  suit  is  brought,  it  ^v^ll  not  be  enforced.  Phin- 
ney  v.  Baldwin,  16  111.  lOS;  ('hevvning  v.  Johnson,  5  La. 
Ann.  678;  Greenwood  v.  Curtin,  6  Mass.  358,  377;  Kent 
Com.  (7th  Ed.)  Vol.  2,  top  p.  6C7,  570,  571;  Story's  Conflict 
of  Laws,  Sees.  29,  38  and  327;  Mumford  v.  Canty,  50  IlL 
375. 

Mb.  Justice  Green  delivt,bed  tue  opixion  of  the  Coubt. 

Joseph  Hanke  executed  three  notes  in  the  State  of  Mis- 
souri, dated  October  1, 1890,  i)ayable  to  D.  P.  Grier  Grain  Co., 
of  St.  Louis,  Mo.,  and  delivered  the  same  to  the  payee,  each 
bearing  interest  from  date  at  the  rate  of  seven  per  cent,  per 
annum.  One  of  said  notes  was  for  $3,768.68,  due  in  two 
months;  one  for  $2,556.43,  due  in  four  months,  and  one  for 
$2,556.42,  due  in  six  months.  These  notes  were  assigned 
before  maturity  by  payee  to  William  S.  Pope,  who  brought 
this  suit  to  recover  the  amount  alleged  to  be  due  him  there- 
on. The  cause  was  tried  by  the  court  by  agreement,  and  a 
finding  and  judgment  for  defendant  resulted. 

These  notes  were  given  to  D.  P.  Grier  Grain  Co.,  to  set- 
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tie  certain  grain  transactions  on  the  board  of  trade  in  St. 
Louis,  and  they  represent  a  portion  of  the  losses  of  Hanke 
in  those  transactions.  The  special  pleas  set  up  in  defense, 
first,  that  the  notes  were  given  in  settlement  of  amount 
claimed  by  said  D.  P.  Grier  Co.  to  be  due  from  defendant 
upon  a  gaming  contract,  whereby  said  company  gave  defend- 
ant an  option  to  buy  and  sell  certain  wheat  and  com — which 
defendant  did  not  intend  to  deliver,  nor  the  company 
intend  to  receive  —  the  said  notes  being  given  to  pay 
said  company  the  difference  between  the  market  price  on 
day  of  settlement,  and  the  price  at  which  defendant  took 
said  option;  that  the  foregoing  gaming  contract  was  the 
sole  consideration  of  said  notes,  and  said  notes  were  void 
under  the  statute.  Second  special  plea  sets  up  substan- 
tially the  same  facts,  but  avers  the  gaming  contract  was 
made  in  Missouri,  and  under  the  statute  of  that  State  said 
notes  are  wholly  void.  Sets  up  and  relies  on  said  statute  as 
a  bar  to  the  recovery.  Replications  to  the  special  pleas 
were,  first,  that  the  notes  were  sold  and  assigned  to 
plaintiff  for  value,  before  maturity,  without  notice  of  defect 
or  illegality  of  consideration,  all  in  the  State  of  Missouri, 
and  are  by  the  laws  of  that  State  in  the  hands  of  plaintiff 
valid  and  binding  obligations;  second,  that  the  cause  of 
action  is  founded  upon  a  legal,  valid  and  just  consideration, 
and  not  upon  a  gaming  contract.  Issue  was  joined  on  these 
replications. 

There  was  ample  evidence  to  warrant  the  court  in 
finding  the  notes  were  given  in  settlement  of  differences 
under  option  deals  between  the  Grier  Grain  Co.  and  Hanke, 
as  averred  in  the  pleas.  He  testifies  to  that  fact,  and  there 
is  abundant  evidence  in  the  record  corroborating  him,  the 
account  rendered  to  Hanke  by  the  grain  company  showing 
the  amount  and  character  of  the  transactions  between  them 
from  July  19  to  October  29, 1890,  upon  which  the  settlement 
was  made,  and  for  the  balance  claimed  to  be  due,  as  therein 
stated,  said  notes  were  given,  consisting  almost  entirely  of 
items  of  cash  paid  by  Hanke,  and  items  of  "  loss "  and 
*'  gain;"  to  illustrate,  we  insert  the  following  copy  of  a  part 
of  said  account  introduced  in  evidence : 
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Exhibit  L  j 

Joseph  E[anke,  Esq.,  Trenton,  Ilk.,  in  acooont  with  D.  P. 
Grier  Grain  Co. 

July  19.  To  loss  100  Aug.  wheat $     56.25 

«    25.  To  loss  50  Sept  com 337.50 

«    25.  To  loss  30  Dec.  wheat 731.25 

«    26.  Tocash 500.00 

«    28.  To  loss,  6  Dec.  wheat 3.12 

«    28.  Tocash 300.00 

"    29.  To  loss,  20  Dec.  wheat 162.50 

Ang.   1.  To  loss,  75  Dec.  wheat 1,990.63 

"      7.  To  loss,  25  Dec.  wheat 15.63 

«     14.  To  loss,  145  Sept.  corn 4,146,87 

«     15.  To  loss,  5  Sept.  com 178.13 

«     16.  To  loss,  25  Dec.  wheat 140.62 

^     19.  To  loss,  100  Dec.  wheat 225.00 

"     19.  To  loss,  75  Sept.  corn 1,653.13 

«      21.    To  loss,  100  Dec.  wheat 281.25 

**     21.  To  loss,  35  Sept.  com 915.63 

«     21.  To  loss,  150  May  com. 31.25 

«     26.  To  loss,  125  Dec.  wheat 1,709.38 

July  12.  By  cash,  cr. 500.00 

"     14.  By  gain,  50  Sept.  com 375.00 

"     17.  By  gain,  70  Sept.  corn 512.50 

«     22.  By  gain,  25  Aug.  wheat 31.25 

"     23.  Rebate  com.,  25  Aug.  wheat 15.62 

"      23.    By  gain,  25  Sept.  com 109.38 

«     23.  By  gain,  50  Sept.  corn 156.25 

**     24.  By  gain,  75  Aug.  wheat 203.13 

"     24.  By  gain,  25  Aug.  corn 265.62 

«     28.  By  gain,  20  Sept.  com 43.75 

"     28.  By  gain,  20  Sept.  com 231.25 

"      29.  By  gain,  5  Sept.  corn 53.13 

"     29.  By  gain,  26  Sept.  corn 115,62 

«     80.  By  gain,  80  Sept.  corn 731.25 

"     31.  By  cash  put %  210.00 

«     31.  By  cr.  in 6.25 

Aug.    1.  Bj  cash 225.00 


Fourth  District — ^August  Term,  1893.    457 

Pope  V.  Hanke. 

Aug.    1.    By  gain,  25  Sept.  corn $    109.3S 

"       2.    By  gain,  125  Sept.  com 653.12 

'«        2.     By  cash 195.00 

"       4.     By  cash 305.00 

«        5.    By  gain,  50  Dec.  wheat 662.50 

"        6.    By  cash 150.00 

"       7.    By  gain,  75  Sept  corn 84.37 

"       7.    Bycash 150.00 

"       9.    By  gain,  60  Dec.  wheat 637.50 

"       9.    Bycash 10.00 

"      9.    Bycash 80.00 

«      9.    By  cash 800.00 

"      9.    By  cash 140.00 

«     11.    Bycash 60.00 

«    11.    By  gain,  76  Deo.  wheat 1,390.63 

"    11.    By  gain,  20  Sept.  corn 237.60 

Hanke  also  testified :  "  The  three  notes  siied  on  were 
given  for  a  balance  for  options.  I  had  bought  grain,  and 
grain  fell  in  value  in  St.  Louis,  and  the  three  notes  made 
the  difference  that  I  was  behind  in  the  deals."  That  during 
the  period  of  three  months  and.  ten  days  these  option  deals 
covered  2,190,000  bushels  of  wheat,  1,420,000  bushels  of 
corn  and  60,000  bushels  of  oats.  None  of  the  grain  traded 
in  was  delivered  or  oflfered  to  be  delivered.  Curry,  secre- 
tary of  the  grain  company,  substantially  admits  the  transac- 
tions set  out  in  the  account  rendered  were  as  Hanke  stated, 
and  also  says :  ^'  Hanke's  name  was  never  disclosed  as  a  prin- 
cipal in  the  transactions,"  nor  does  it  appear  he  was  informed 
who  the  persons  were  from  whom  the  grain  was  claimed  to 
have  been  purchased.  Without  lengthening  this  opinion 
by  detailing  here  at  length  the  evidence  introduced,  it  is  suf- 
ficient to  say  we  are  satisfied  ^he  transactions  between 
Hanke  and  the  D.  P.  Grier  Grain  Co.,  were  gambling  con- 
tracts and  void  in  the  State  of  Missouri  at  the  time  they 
were  made.  The  statute  of  Missouri,  Eev.  Stat.  1889,  read 
in  evidence,  provides.  Sec.  3931,  that  all  purchases  and 
sales,  or  pretended  purchases  and  sales,  or  contracts  for  the 
purchase  and  sale  of  grain  and  other  named  articles,  either 
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on  mar^gin  or  otherwise,  Trithoat  intention  of  receiving  and 
paying  for  the  property  so  bong^t,  or  of  delivering  tbe 
property  so  sold,  and  idl  the  baying  and  selling,  or  pre- 
tended buying  and  selling  of  sach  property  on  margins  or 
optional  delivery  when  the  party  selling  the  same  or  offering 
to  sell  the  same  does  not  intend  to  have  the  fall  amount  of 
the  property  on  hand,  or  ander  his  control,  to  deliver  upon 
BQch  sale,  or  when  the  party  baying  any  of  sach  property, 
or  offering  to  bay  the  same,  does  not  intend  actaally  to 
receive  the  full  amount  of  the  same  if  purchased,  are 
declared  to  be  gambling  and  unlawful,  and  are  prohibited. 
The  penalty  prescribed  for  a  violation  of  said  provisions  is 
a  fine  not  less  than  $30(),  nor  more  than  $3,000.  Sec.  3932, 
provides :  It  shall  not  be  Accessary  to  constitute  the  offense 
defined  in  Sec.  3931,  that  both  buyer  and  seller  agree  to  do 
any  of  the  acts  prohibited  in  said  section.  But  the  offense 
is  complete  against  the  party  thus  pretending,  or  offering 
to  sell,  or  buy,  whether  such  offer  is  accepted  or  not.  Sec. 
3936  makes  all  contracts  made  in  violation  of  this  act, 
gambling  contracts,  and  void. 

The  foregoing  statutory  provisions  were  in  force  when 
the  deals  in  grain  options  were  made  between  Hanke  and 
the  Grier  Grain  Co.,  in  the  State  of  Missouri,  and  as  we 
understand  the  evidence,  those  transactions  were  gambling 
contracts,  and  void  within  the  meaning  of  that  act,  and  the 
notes  given  for  a  consideration  based  upon  such  criminal 
and  prohibited  contracts  are  also  void,  and  no  authority  need 
1)0  cited  in  supjx^rt  of  the  proposition  that  if  they  are  void 
in  Missouri,  the  place  of  the  contract,  they  will  be  held  void 
by  the  courts  in  which  suit  is  brought  to  recover  thereon. 

It  is  insisted,  however,  on  behalf  of  appellant,  that  if  the 
notes  were  void  in  the  bands  of  the  original  payee,  they 
became  valid  by  assignment  for  value  to  appellant  before 
maturity.  To  so  hold  would*  aid  in  defeating  the  purpose 
designed  to  be  accomplished  by  wise  legislation,  viz.,  the 
suppression  of  a  species  of  gambling,  quite  as  extensive  in 
its  operations,  pernicious  in  its  influences,  and  ruinous  in  the 
consequences  to  its  votaries,  as  any  other  kind  of  gaming, 
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and  we  can  not  hold  that  a  note  which  is  the  oflfspring  of 
criminal  acts,  and  for  that  reason  is  a  void  instrument  in  the 
hands  of  the  original  payee,  a  participant  in  the  criminal 
acts,  becomes  valid  and  binding  when  .assigned  by  him,  and 
he  be  thus  permitted  indirectly  to  collect  unlawful  gains  in 
defiance  of  the  statute.  Such  is  not  the  law  in  this  State. 
Notes  given  for  money  won  at  gaming  are  held  absolutely 
void  even  in  the  hands  of  an  assignee  before  maturity. 
Williams  v.  Judy,  8  Gil.  282;  Madert  v.  Butcher,  41  lU.  382. 
And  it  is  said  in  County  of  Cook  v.  Lane,  23  App.  Ct.  Eep. 
649,  a  void  instrument  can  not  be  given  validity  by  assign- 
ing it.  And  while  such  assignment  may  not  be  entirely 
without  operation  between  the  parties  to  it,  yet  the  void 
instrument  can  never  itself  be  made  the  basis  of  a  recovery 
at  law  or  in  equity. 

In  the  case  of  Tenny  et  al.  v.  Foote,  4  Brad.  594,  the 
suit  was  brought  by  the  assignee,  before  maturity,  of  a  note 
given  in  settlement  of  option  deals,  as  were  the  notes  in  the 
case  at  bar,  and  the  opinion  of  Judge  McAllister,  who  tried 
the  case  in  the  Circuit  Court,  was  adopted  as  the  opinion  of 
the  Appellate  Court.  In  that  opinion  it  is  said :  "  It  is 
immaterial  whether  plaintiffs  be  bona  fide  holders  of  the 
note  or  not,  if  the  contract  between  Hooker  &  Co.  and 
Foote  was  a  gambling  contract,  and  within  the  statute 
against  gambling,  because  the  statute  itself  renders  void  all 
contracts,  notes,  bills  or  other  securities,  where  the  whole 
or  anjp"  part  of  the  consideration  arises  out  of  a  gambling 
transaction; "  and  the  judgment  for  defendant  was  affirmed. 
The  cause  was  then  taken  to  the  Supreme  Court  and  judg- 
ment affirmed.  It  is  reported  in  95  111.  99,  and  in  the 
opinion  it  is  said  :  "  We  may  add,  in  conclusion,  we  see  no 
objection  to  the  law  as  announced  in  the  opinion  adopted 
by  the  Appellate  Court,  and  written  by  the  circuit  judge, 
Trho  was  formerly  a  distinguished  member  of  this  court." 
It  is  also  insisted  on  behalf  of  appellant  that  the  notes  sued 
on  were  Missouri  contracts,  and  the  courts  of  this  State  will 
ascertain  the  rights  of  the  parties  according  to  the  laws  of 
that  State,  and  enforce  them.    Several  cases  decided  in  Mis- 
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souri  are  cited  to  shoir  the  role  held  was  that  a  note  given 
for  like  consideration  as  those  in  this  case,  was  valid  in  the 
hands  of  an  innocent  assignee.  The  cases  cited  were 
decided  before  the  Missoari  statute  of  1889  was  enacted, 
and  in  addition  to  that,  as  a  reply  to  snch  contention  it 
appears,  as  before  shown,  that  the  rule  held  by  onr  Supreme 
Court  is  directly  to  the  contrary.  There  are  many  cases  in 
which  comity  requires  the  application  of  the  lex  loci  can- 
traetuznA  the  enforcing  of  the  terms  of  a  contract,  although 
in  contravention  of  the  policy  of  the  lex  fori.  But  this  rule 
is  never  adopted  in  this  State,  when  thereby  it  would  con- 
travene our  criminal  law,  or  sanction  vice,  or  immorality,  or 
is  against  a  positive  prohibition  of  our  law.  By  the  provis- 
ions of  Sec.  130  of  our  Criminal  Code  and  under  the  decis- 
ions of  our  Appellate  and  Supreme  Court,  the  transactions 
between  the  Grier  Grain  Co.  and  Hanke  must  be  held  to  be 
criminal  acts,  prohibited  by  our  law,  defined  as  gambling 
contracts  and  void,  and  the  note  given  for  a  considera- 
tion based  thereon,  most  also  be  held  void  in  the  hands  of 
appellant. 

The  case  at  bar,  therefore,  is  one  of  the  excepted  cases  in 
which  comity  does  not  require  us  to  adopt  the  rule  announced 
in  the  Missouri  cases,  even  if  we  held  that  those  decisions 
were  the  law  in  Missouri  at  the  time  these  notes  were  exe- 
cuted, which  we  do  not.  The  motion  to  tax  costs  for  addi- 
tional abstract,  which  was  resented  to  be  passed  on  when 
the  cause  should  be  finally  decided,  is  overruled.        • 

The  judgment  is  affirmed. 


George   M.   Whittaker   y.   T.   H.   Gutheridge   et  al.^ 

Supervisors^  etc. 

1.  Highways— /nywrwrfMwt  To  Prevent  Laying  Out,— As  a  general 
rule,  a  bill  for  an  injunction  will  not  lie  to  restrain  the  flaying  out  of  a 
highway  unless  the  proceedings  are  void  for  the  want  of  jurisdiction 
on  the  part  of  the  commissioners  or  supervisors. 

a    Highways— T^/ien  Equity  WiU  Bestrain  the  Opening.— Wheate  an 
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order  of  the  commissioners  establishing  a  highway  is  void  for  want  of 
jurisdiction,  a  court  of  equity  may  entertain  a  bill  to  enjoin  the  opening 
of  the  road. 

8.  Highways — RequiMes  of  a  Petition  To  Lay  Out — A  petition  to 
lay  out  a  highway  stated  that  tlie  petitioners  resided  within  **  t-h-o-w  " 
miles  of  the  road  in  question.  It  toaa  held  tliat  in  view  of  the  fact  that 
the  statute  says  two^  and  that  these  letters  are  intended  to  designate 
the  number  of  miles,  and  represent /tro  better  than  any  other  number 
from  one  to  infinity,  the  petition  was  sufficient  to  confer  jurisdiction 
upon  the  commissioners. 

4.  Highways — Requiaites  of  the  Petition, — Where  a  petition  for  a 
road  stated  that  *'  the  road  begins  on  the  west  line  of  section  three, 
between  sections  three  and  four,  and  runs  on  said  Jine  to  the  southwest 
comer  of  section  three,  and  thence  east  on  the  south  line  of  that  sec- 
tion to  the  southeast  comer  thereof,  where  it  intersects  a  road  running 
north  and  south  between  sections  two  and  three  in  said  town,  county 
and  State,  the  petition  being  addressed  to  the  commissioners  of  high- 
ways of  the  town  of  Lawrence,  in  the  county  of  Lawrencie,  in  the  State 
of  Illinois,  it  was  held  that  these  allegations  show  that  the  highway  in 
question  is  wholly  within  the  town  of  Lawrence. 

5.  Highways — Requisites  of  a  Petition  for  an  Appeal  to  the  Super^ 
visors, — Where  a  petition  filed  with  a  justice  of  the  peace  for  an  appeal 
from  the  decision  of  the  highway  commissioners,  alleged  that  the  person 
taking  the  appeal  was  directly  interested  in  the  decision,  it  was  held 
that  the  term  **  interested  in  the  decision,"  meant  that  he  was  the  owner 
of  land  adjoining  the  road  to  be  laid  out  or  vacated,  and  is  sufficient  un- 
less other  allegations  negative  this  meaning. 

6.  Highways— -^mewdmenf  of  Petition  fir  an  Appeal  to  the  Super- 
visors.— A  petition  for  an  appeal  from  an  order  of  the  commissioners  of 
highways  to  the  supervisors  was  amended  so  as  to  show  that  the  peti- 
tioners who  stated  they  were  interested  in  the  decision  were  the  owners 
of  land  adjoining  the  road  sought  to  be  laid  out.  It  was  held  that  there 
is  no  objection  to  the  allowance  of  such  an  amendment. 

7.  Highways — Appeals  to  Supervisors — Who  Is  a  Land  Owner. — ^A 
testator  devised  his' land  to  his  wife  with  pow^er  to  sell,  etc.;  at  her  death 
it  was  to  go  to  his  sons,  provided  they  should  pay  all  debts  owing  by 
him  at  Ills  death,  and  by  his  wife  at  her  death,  and  the  funeral  expenses 
of  both.  It  was  held,  that  the  sons  were  given  such  an  ownership  of  the 
land  devised  as  to  clothe  them  with  the  right  to  appeal  imder  the  road 
and  bridge  act. 

8.  WiLUS — Construction  of— Devisees  Creating  Life  Estates  with 
Power  of  Sale, — ^A  power  of  sale  added  to  a  life  estate  does  not  raise  the 
estate  to  a  fee,  but  a  will  may  create  a  life  estate  with  power  to  sell  and 
convey  the  fee,  and  at  the  same  time  devise  a  remainder  to  take  effect 
on  the  determination  of  the  life  estate. 

Memorandiim.— Bill  for  an  injtmction  restraining  the  opening  of  a 
highway.    Appeal  from  the   Circuit  Ck>urt  of  Lawrence  County;  the 
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Hon.  Sif  A8  Z.  Landes,  Judge,  presiding.    Heard  in  this  court  at  the 
August  term,  1898,  and  affirmed.    Opinion  filed  March  23, 1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the^ 
court 

W.  F.  Foster,  attorney  for  appellant. 
Oeb  &  Barnes,  attorneys  for  appellees. 

Mr.  Justice  Scofield  DELrrERED  the  opinion  of  the  Court- 
Appellant  filed  a  bill  to  enjoin  appellees,  who  were  super- 
visors of  certain  towns  in  Lawrence  county,  from  laying 
out  and  opening  a  certain  road  in  said  county,  or  assessing 
damages  for  the  land  taken,  or  doing  any  act  to  carry 
into  effect  an  order  theretofore  made  by  them,  granting  the 
prayer  of  the  petition  for  laying  out  the  road.  Appellees 
filed  an  answer  to  the  bill.  On  the  hearing,  the  temporary 
injunction  which  had  been  issued  was  dissolved,  and  the 
bill  was  dismissed.  Aside  from  the  alleged  want  of  juris- 
diction of  the  commissioners  of  hi^fhwavs  to  act  on  the 
petition,  or  of  the  supervisors  to  hear  the  appeal,  the 
ground  upon  which  equitable  relief  is  asked  may  be  found 
in  the  following  allegations  of  the  bill :  "  Your  orator  fur- 
ther represents  that  the  said  supervisors,  as  aforesaid,  are 
now  proceeding  in  accordance  with  said  order,  so  made  by 
them  on  said  appeal,  granting  the  prayer  of  said  petition  to 
take  releases  for  right  of  way,  and  have  filed  a  certificate 
with  a  justice  of  the  peace  to  condemn  the  land  of  your 
orator,  over  which  said  proposed  road  will  run,  and  that, 
unless  restrained  by  the  order  and  injunction  of  this  hon- 
orable court,  the  said  supervisors,  as  aforesaid,  will  condemn 
the  land  of  your  orator  and  lay  out  and  open  said  road  as 
aforesaid  under  said  void,  unwarranted  and  illegal  order,  as 
aforesaid."  If  the  commissioners  and  supervisors  had  juris- 
diction, these  allegations  of  the  bill  furnish  no  ground  for 
the  interference  of  a  court  of  equity. 

It  was  held  in  Winkler  y.  Winkler  et  al.,  40  111.  179,  that 
the  simple  act  of  presenting  a  petition  to  the  commissioners 
of  highways  for  a  private  road,  and  the  expressed  determi- 
nation on  their  part  to  act  on  that  petition  and  grant  the 
^hereof,  by  ordering  a  survey  of  the  road,   afforded 
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no  ground  for  an  application  to  a  court  of  chancery  for  an 
injunction,  inasmuch  as  there  was  a  remedy  by  appeal  if  the 
commissioners  should  allow  the  petition.  In  Bailey  et  al.  v. 
McCain  et  al.,  92  111.  277,  it  was  held  that  where  commis- 
sioners of  highways,  having  acquired  jurisdiction,  make  an 
order  changing  and  altering  a  previously  established  road, 
and  in  doing  so,  proceed  illegally  and  irregularly,  the  remedy 
for  any  one  aggrieved  is  by  appeal  or  certiorari^  and  if  he 
neglects  to  avail  himself  of  his  legal  remedy,  a  court  of  equity 
will  not  interfere  in  his  behalf.  In  Dickerson  v.  Commis- 
sioners of  Highways,  18  Bradw.  88,  proceedings  to  lay  out 
a  road  had  progressed  regularly  to  the  point  whfere  damages 
had  been  assessed  to  complainant  and  released  by  the  other 
OAvners,  whereupon  the  commissioners,  learning  that  the 
parties  relied  on  declined  to  pay  the  damages,  refused  to 
proceed  further  on  their  part  except  to  file  all  the  papers  in 
the  town  clerk's  office.  Afterward  another  petition,  iden- 
tical with  the  first,  was  presented  to  the  commissioners,  who 
decided  to  grant  the  prayer  of  th^  petition,  and  proceeded  to 
take  steps  to  have  the  complainant's  damages  assessed.  The 
complainant  filed  a  bill  to  enjoin  further  proceedings  under 
the  second  petition,  contending  that  the  proceedings  under 
the  first  petition  could  not  be  abandoned  without  his  con- 
sent after  his  damages  had  been  assessed,  and  should  be 
considered  as  a  bar  to  any  action  under  the  second  petition. 
The  Appellate  Court,  without  deciding  this  question^  held 
that  the  complainant  had  an  adequate  remedy  at  law,  and 
affirmed  the  decree  of  the  court  below,  dismissing  the  bill. 
Under  the  authority  of  the  foregoing  cases,  we  are  of  the 
opinion  that  the  bill  in  this  case  shows  no  sufficient  reason 
for  the  interposition  of  a  court  of  equity  by  injunction, 
unless  the  proceedings  to  lay  out  the  highway  are  void  for 
want  of  jurisdiction  on  the  part  of  the  commissioners  or 
supervisors.  It  has  been  held  that  where  an  order  of  the 
commissioners  establishing  a  highway  is  void  for  want  of 
jurisdiction,  a  court  of  equity  may  entertain  a  bill  to  enjoin 
the  opening  of  the  road.  Frizell  et  al.  v.  Rogers,  82  111.  109. 
It  is  therefore  incumbent  upon  us  to  inquire  whether  or  not 
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tho  commissioners  in  the  first  instance,  and  the  supervisors, 
on  appeal,  had  jurisdiction  and  were  authorized  to  act  on 
the  petition^ 

It  is  said  that  the  commissioners  acquired  no  jurisdic- 
tion  because  the  petition  did  not  show  that  the  petitioners 
resided  within  two  miles  of  the  proposed  road.  The 
evidence  shows  that  at  least  twelve  of  the  petitioners 
resided  within  the  limits  required  by  law.  But  the  question 
here  is  not,  what  is  the  fact,  but  what  is  the  allegation  of 
the  petition  ?  Does  t-h-o-w  mean  two,  or  three,  or  nothing  ? 
Appellant  says  it  moans  three  or  nothing.  Appellees  say  it 
means  two.  In  view  of  the  fact  that  the  statute  savs  two, 
and  that  these  letters  are  intended  to  designate  the  number 
of  miles,  and  represent  two  better  than  any  other  num- 
ber from  one  to  infinity,  we  are  inclined  to  hold  that  the 
meaning  is  sufficiently  plain  and  that  the  petition  is  sufficient 
to  confer  jurisdiction. 

It  is  next  urged  that  the*petition  does  not  show  that  the 
proposed  road  was  in  the  town  of  Lawrence,  to  the  commis- 
sioners of  which  town  the  petition  was  addressed.  The 
petition  shows  that  the  road  begins  on  the  west  line  of  sec- 
tion three,  between  sections  three  and  four,  and  runs  on 
said  line  to  the  southwest  corner  of  section  three,  and 
thence  east  on  the  south  line  of  that  section  to  the  southeast 
corner  thereof,  where  it  intersects  a  road  running  north  and 
south  between  sections  two  and  three  in  said  town,  county 
and  state.  The  petition  is  addressed  "  To  the  commission- 
ers of  highways  of  the  town  of  Lawrence,  in  the  county  of 
Tiawrence,  in  the  Stat«  of  Illinois."  These  allegations  show 
clearly  that  the  highway  in  question  lies  wholly  within  the 
town  of  Lawrence. 

It  is  insisted,  in  the  next  place,  that  the  supervisors 
had  no  jurisdiction  on  appeal  because  the  petition  for 
the  appeal  did  not  show  that  the  individuals  praying  the 
appeal  were  the  owners  of  land  adjoining  the  road.  The 
record  shows  that  after  the  commissioners  had  rejected 
the  prayer  of  the  petition,  Thomas  H.  Seed  and  Frank 
C.  Harclacre  filed  a  petition  with  a  justice  of  the  peace, 
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praying  for  an  appeal.  This  petition  as  filed  with  the  justice 
alleged  that  Seed  and  Hardacre  were  directly  interested  in 
the  decision.  The  question  arises,  must  the  petition  for  an 
appeal  set  forth  how  the  petitioner  is  interested,  or  is  an 
allegation  in  the  language  of  the  statute  sufficient?  Un- 
doubtedly it  would  be  proper  to  show  upon  the  hearing 
before  the  supervisors  that  the  petitioner  praying  the  appeal 
was  not  interested  in  fact  in  the  manner  contemplated  by 
the  law.  But  would  not  the  allegation  that  he  was  interested 
in  the  decision  be  sufficient  to  give  the  supervisors  juris- 
diction ?  We  are  referred  to  Commissioners  of  Highways  v. 
Quinn  et  al.,  136  111.  604,  as  holding  the  contrary.  In  that 
case  the  petition  showed  upon  its  face  that  the  petitioner  did 
not  own  land  adjoining  the  road.  The  court  held  that  the 
phrase  "  interested  in  the  decision  "  did  not  apply  to  one 
having  a  remote  interest,  but  to  the  owner  of  adjoining  land. 
Therefore  to  allege  that  one  is  interested  in  the  decision 
means  that  he  is  the  owner  of  land  adjoining  the  road  to  be 
laid  out  or  vacated,  and  is  sufficient  unless  other  allegations 
negative  this  meaning,  as  was  true  of  the  Quinn  case.  In 
the  case  before  us  the  supervisors  permitted  the  petition  to 
be  made  more  specific  by  amendment,  so  as  to  show  that  said 
Seed  was  the  owner  of  land  adjoining  the  road  sought  to  be 
laid  out.  We  see  no  objection  to  the  allowance  of  such  an 
amendment,  and  think,  on  an  examination  of  the  whole 
record,  that  the  appeal  was  duly  perfected. 

But  it  is  said  that  even  if  the  petition  for  an  appeal 
should  be  held  sufficient  on  its  face,  yet  the  evidence  upon 
the  hearing  of  this  cause  in  the  Circuit  Court  showed  that 
neither  of  those  appealing  was  the  owner  of  land  adjoining 
the  road.  This  assertion,  if  established,  might  furnish  a 
substantial  reason  for  the  interference  of  equity,  inasmuch 
as  no  appeal  can  be  taken  from  the  supervisors,  and  their 
want  of  jurisdiction  does  not  appear  upon  the  face  of  the 
record,  and  therefore  can  not  be  taken  advantage  of  on 
certiorari. 

We  turn  to  the  record  in  this  case  to  ascertain  whether 
or  not  the  fact  is  as  alleged.    Samuel  I.  Seed,  the  father  of 

Toi.  T.n  20 
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Thomas  H.  Seed,  was  the  owner  of  land   over  which  the 
proposed   road  runs.     He  died   before  these  proceeding's 
were  bejrun,  and  left  surviving  him  his  widow  and  three 
sons  and  two  daughters  mentioned  in  his  will.     He  devised 
to  his  wife  all  his  property  to  be  used  and  enjoyed  by  her 
during  her  natural  life.     He  gave  her  full  power  and  author- 
ity to  sell  and  convey  such  of  his  real  estate  or  personal 
property  as  she  might  deem  proper.     After  the  wife's  death, 
all  the  real  estate  not  disix)sed  of  by  her  was  to  go  to  the 
testator's  three  tons,  one  of  whom  was  Thomas  H.  Seed,  as 
above  stated,  provided  they  should  pay  all  debts  owing  by 
the  testator  at  his  death  and  by  his  wife  at  her  death,  and 
the  funeral  expenses  of  both.     Whatever  remained  of  the 
personal  property  at  the  wife's  death  was  to  go  to  the  two 
daughters,  and  was  not  to  be  chargeable  with  any  of  the 
debts  above  referred  to.    Does  this  will  give  the  real  estate  in 
fee  to  the  widow  ?    If  not,  the  right  of  Thomas  H.  Seed  to 
appeal  is  beyond  dispute.     It  seems  to  us  that  "the  proper 
construction  of  this  will  is  clearly  indicated  in  Hamlin  et 
al.  V.  United  States  Express  Co.,  107  111.   443;  Walker  v. 
Pritchard  et  al.,  121  111.  221,  and  Ducker  et  al.  v.  Burnham 
et  al.,  146  111.  9.     In  these  cases  it  was  held  that  a  power  of 
sale  addod  to  a  life  estate  does  not  raise  the  estate  to  a  fee, 
but  that  a  will  may  create  a  life  estate  with  power  to  sell 
and  convey  the  fee,  and  at  the  same  time  devise  a  remainder 
to  take  effect  on  the  deteniiination  of  the  life  estate.     The 
construction  of  Samuel  I.  Seed's  will  in  accordance  with 
this  rule  of  law,  gives  Thomas  H.  Seed  such  an  ownership 
of  the  land  devised,  as  to  clothe  him  with  the  right  of  appeal 
under  the  road  and  bridge  act.     The  evidence  relating  to 
the  payment  of  the  indebtedness  mentioned  in  the  will  need 
not  be  considered,  for  the  reason  that  if  the  payments 
required  should  not  be  made,  the  land  would  descend  as 
intestate  estate,  and  Thomas  H.  Seed  would  be  the  owner  of 
an  interest  therein  in  either  event.     None  of  the  other 
objections  argued  by  appellant  are  jurisdictional.    There 
was  no  case  for  the  cognizance  of  a  court  of  equity  before 
the  chancellor,  and  the  decree  dissolving  the  temporary  in- 
junction and  dismissing  the  bill  should  be  and  is  aiSrmed. 
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W.  W.  Beade  t.  S.  S.  Kerr,  Garnishee  of  Robert  H. 

Talbott. 
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1.  Exemptions — Exempt  Property  Converted  into  Debt  Subject  to 
Oamishment, — ^Where  a  judgment  debtor  makes  and  delivers  a  schedule 
of  property  he  claims  as  exempt,  and  afterward  converts  a  part  of  the 
property  into  a  debt,  he  can  not  claim  such  debt  as  exempt  from  a  sub- 
sequent execution  issued  under  the  same  judgment,  even  though  he  then 
had  less  property,  including  said  debt,  than  is  allowed  by  the  statute,  and 
such  debt  is  subject  to  garnishment. 

2.  Exemption  Laws — Rule  of  Construction, — Exemption  laws  are 
purely  statutory,  and  the  benefit  thereof  can  be  availed  of  by  a  certain 
defined  class  of  debtors  only,  and  upon  certain  conditions. 

8.  Exemptions — Money  Due  the  Debtor,— The  effect  of  the  provision 
in  section  2  of  the  act  approved  June  10,  1887  (Laws  1887,  142),  is  to  for- 
bid the  judgment  debtor  from  selecting  as  property  exempt  from  attach- 
ment, execution,  distraint  or  garnishment,  money  due  him,  whatever 
may  have  been  the  consideration  for  the  debt,  or  the  circumstances  out 
of  which  it  arose. 

4.  ExEMPTiONS—J^/^y  Dollars  Exempt,  Due  for  Wo^cs.— The  pro- 
viso of  Sec.  2  of  the  act  of  June  10,  1887  (Law  1887,  142),  providing  that 
no  exemption  shall  be  allowed  to  the  debtor  from  any  money  due  him 
from  any  person  whatever,  does  not  abrogate  the  right  of  the  debtor,  if 
the  head  of  the  family,  as  provided  in  Sec  4  of  the  Garnishment  Act,  to 
hold  as  exempt  $50  due  him  for  wages,  or  defeat  his  right  to  hold  as 
exempt  for  one  year,  the  proceeds  of  the  sale  of  a  homestead,  and  insur- 
ance money  due  him  for  loss  on  building  exempted  as  a  homestead,  as 
provided  for  in  Sees.  6  and  7  of  the  Homestead  Exemption  Act. 


Memorandnm. — Garnishment.  Appeal  from  the  Circuit  Court  of 
Gallatin  County;  the  Hon.  Edmund  D.  Youngblood,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1893.  Reversed  and  remanded. 
Opinion  filed  March  23,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellant's  Brief,  Jesse  E.  Bartley,  Attorney. 

As  we  view  the  law  as  it  now  exists,  the  fact  of  convert- 
ing personal  property  into  a  debt  makes  the  debt  liable  to 
garnishment  process,  whether  the  property  so  converted 
was  exempt  or  not.  Wooster  v.  Page,  54  N.  H.  125;  Scott 
V.  Bingham,  26  Vt.  251;  Knabb   v.  Drake,  23  Penn.  489; 
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Harrier  v.  Fasset,  9  N.  W.  Kep.  217;  Brown  v.  Heath,  45 
N.  H.  165;  Spillman  v.  Aldridge,  126  Mass.  3 13;  Finlen  v. 
Howard,  126  111.  259;  Monniea  v.  Grerman  Ins.  Co.,  12  111. 
App.  240;  when  a  particular  execution  against  which  a 
schedule  is. made  is  returned,  the  schedule  loses  its  vitality, 
and  if  the  debtor  desires  to  avail  himself  of  the  benefit  of 
the  exemption  laws,  he  must  make  a  new  schedule  upon  the 
issuing  of  each  subsequent  execution,  for  which  see  Holler 
V.  Coleson,  23  111.  App.  324;  Biggs  v.  McKenzie,  16  Brad. 
286;  Camp  et  al.  v.  Ganley,  6  Brad.  499. 

Appellee's  Brief,  Pillow  &  Millspaugh,  Attobneys. 

Appellee  contended  that  property  exempted  by  law  may 
be  sold  or  exchanged  by  the  debtor  without  subjecting  it  or 
its  equivalent  to  execution  or  garnishment.  Vaughan  v. 
Thompson,  17  111.  78;  Green  v.  Markes,  25  111.  223;  Brown 
V.  Coon,  36  m.  248;  Bliss  v.  Clark,  39  111.  590. 

Mr.  Justice  Green  delivered  the  opinion  of  the  Court. 

It  appears  by  the  record  that  appellant,  Eeade,  on  Jan- 
uary 9, 1890,  recovered  a  judgment  against  Eobert  H.  Talbot 
for  $72.81  and  costs,  in  justice's  court,  before  Bartley,  jus- 
tice of  the  peace;  that  on  November  28, 1890,  an  execution 
was  issued  thereon,  which  was  returned  December  15, 1890, 
nulla  iona. 

On  November  28, 1892,  appellant  filed  his  affidavit  before 
said  justice  setting  forth  that  he  had  obtained  said  judg- 
ment; that  execution  was  issued  thereon  and  returned  as 
above  stated;  that  he  knew  of  no  property  of  the  defendant 
subject  to  execution,  and  that  he  has  just  reason  to  believe 
S.  S.  Kerr  is  indebted  to  defendant.  Garnishee  summons 
was  thereupon  issued  and  served  on  Kerr,  who  appeared 
and  answered  that  he  owe*d  Talbot  $192.95,  whereupon 
judgment  was  rendered  by  the  justice  against  Kerr  as  gar- 
nishee, and  he  prayed  and  perfected  an  appeal  to  the  Circuit 
Court,  where  the  cause  was  submitted  and  tried  by  the  court 
without  a  jury,  upon  the  following  stipulation,  and  a  finding 
and  judgment  for  Kerr  resulted,  whereupon  Reade  craved. 
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and  was  granted,  an  appeal  to  this  court.  There  had  been  a 
second  execution  issued  on  Eeade's  judgment  against  Tal- 
bot on  November  15,  1892,  which  was  returned  nvMa  iona 
November  28,  1892. 

Stipulation  of  facts,  upon  which  the  cause  was  tried  and 
decided. 

First.  It  is  agreed  that  W.  W.  Reade  has  a  judgment 
against  Kobert  Talbot  for  the  amount  of  his  claim  before 
the  justice  of  the  peace. 

Second.  That  execution  issued  on  the  judgment  and 
that  the  defendant  Talbot  scheduled  in  apt  time.  There 
was  no  appraisement  of  the  scheduled  property.  That  Tal- 
bot was  the  head  of  a  family  and  resided  with  them.  That 
the  property  scheduled  was  worth  less  than  $400. 

Third.  That  the  corn  sold  £o  Kerr,  for  which  he  was 
indebted  to  Talbot  in  amount  that  he  answered  before  the 
justice,  was  included  in  the  schedule. 

Fourth.  That  Kerr  owes  Talbot  $142.50,  being  the  pur- 
chase price  of  the  corn  included  in  the  schedule. 

Fifth.  The  corn  was  sold  to  Kerr  after  the  schedule  was 
made  and  delivered  to  the  officer,  and  before  any  other  exe- 
cution issued. 

This  question  is  presented  for  our  decision : 

Is  the  $192.95,  which  Kerr  owes  Talbot  for  corn, 
included  in  the  schedule.^  and  which  he  purchased  of  the 
^  latter  after  said  schedule  was  delivered  to  the  officer,  and 
before  any  other  execution  was  issued,  liable  to  said  process 
of  garnishment,  and  could  a  judgment  be  lawfully  entered 
against  Kerr,  as  garnishee  of  Talbot,  for  that  debt? 

The  trial  court  held  that  because  the  corn  had  been  prop- 
erly scheduled  and  was  exempt  from  execution,  therefore 
the  debt  created  by  the  sale  thereof  to  Kerr,  was  exempt 
from  gamtehment.  Exemption  laws  are  purely  statutory, 
and  the  benefit  thereof  can  be  availed  of  by  a  certain  de- 
fined class  of  debtors  only,  and  upon  certain  conditions. 
Personal  property  is  the  kind  of  property  involved  in  this 
case,  and  the  exemption  statutes  aflfecting  that  class  of  prop- 
erty must  be  our  guide  in  deciding  the  question  submitted. 
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The  section  providing  for  the  exemption  of  certain  personal 
property  from  attachment,  sale  on  execution,  and  from  dis- 
tress for  rent,  as  originally  framed,  was  held  by  the  Supreme 
Court  in  Fanning  v.  Nat.  Bank,  76  111.  53,  to  include  as 
property  that  might  be  exempted,  money  due  the  debtor. 
But  after  'that  decision  was  made,  and  in  1877,  the  legisla- 
ture, doubtless  for  the  purpose  of  establishing  a  different 
rule,  enacted  the  following  proviso  to  said  section :  "  Pro- 
vided that  such  selection  and  exemption  shall  not  be  made 
by  the  debtor,  or  allowed  to  him  or  her,  from  any  money, 
salary  or  wages  due  him  or  her  from  any  person  or  persons 
or  corporation  whatever."  The  language  of  this  proviso  is 
plain  and  unambiguous,  and  we  understand  the  meaning 
and  intent  is  to  forbid  the  judgment  debtor  from  selecting 
as  pro])crty  exempt  from  attacliment,  execution,  distraint  or 
garnishment,  money  due  him,  whatever  may  have  been  the 
consideration  for  the  debt,  or  the  circumstances  out  of  which 
it  arose.  Of  course,  this  proviso  does  not  abrogate  tlie 
right  of  the  debtor,  if  the  head  of  a  family,  as  provided  in 
Sec.  14  of  the  Garnishment  Act,  to  hold  as  exempt  $50  due 
him  for  wages,  or  defeat  his  right  to  hold  as  exempt  for  one 
year,  the  proceeds  of  the  sale  of  a  homestead,  and  insurance 
money  due  him  for  loss  on  building,  exempted  as  a  home- 
stead, as  provided  in  Sees.  6  and  7  of  the  Homestead  Ex- 
emption Act. 

Subject  to  these  exceptions  a  judgment  debtor,  in  a  gar- 
nishee proceeding,  can  not  claim  and  be  allowed  the  exemp- 
tion provided  in  Sec.  1  of  the  act  of  1877,  out  of  money  due 
him.  We  are  fortified  in  so  construing  said  proviso  by  the 
decision  of  our  Supr  m  ^  Court  in  Finlin  v.  Howard,  126  111. 
259,  and  Monniea  v.  German  Ins.  Co.,  12  App.  Ct  Eep. 
240. 

And  when,  as  in  this  case,  a  judgment  debtoi^makes  and 
delivers  a  schedule  of  proporty  he  claims  as  exempt,  and 
afterward  converts  a  part  of  the  property  into  a  debt,  he 
can  not  claim  such  debt  as  exempt  from  a  subsequent  exe- 
cution issued  under  the  same  judgment,  even  though  he  then 
had  less  property,  including  said  debt,  than  is  allowed  by 
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the  statute,  and  such  debt  is  subject  to  garnishment.     Fin- 
lin  V.  Howard,  26  App.  Ct.  Rep.  66. 

The  conclusion  we  have  reached  is  that  the  debt  Kerr 
owed  Talbot  at  the  time  said  garnishee  process  was  served, 
was  subject  to  garnishment,  was  not  exempt,  and  the  judg^ 
ment  should  have  been  entered  in  favor  of  Talbot  for  the 
use  of  appellant  against  Kerr,  as  garnishee  of  Talbot,*  for  the 
amount  of  the  debt,  and  it  was  error  to  render  judgment 
for  the  defendant.  The  judgment  is  reversed  and  cause 
remanded. 


James  H.  Wallace  t.  James  B.  Steasall. 

1.  PARTNERSfflP— JIfarsTiaZtwgf  of  Firm  Assets, — In  the  marshaling  of 
assets  composed  of  individual  and  partnership  property,  partnership 
creditors  have  prior  right  to  have  their  debts  satisfied,  to  the  exclusion 
of  individual  creditors,  out  of  partnership  property,  with  a  right  to  the 
surplus  after  satisfaction  of  individual  debtors,  of  separate  property. 
This  right  in  the  partnership  creditor  exists  because  of  the  right  of  tlie 
parties  to  so  have  the  partnership  property  applied. 

2.  FAKnfE^SKTP— Effect  of  tlie  Firm  Property  Vesting  in  an  Outside 
PaHy. — ^When  the  partnership  property  vests  in  an  outside  party,  the 
interest  of  the  partners  in  it  ia  thereby  terminated,  and  with  their  inter- 
est terminates  that  of  the  firm  creditors. 

8.  PARTNERsmp— iten  of  the  Partner  on  the  Firm  Property. — ^The 
lien  of  the  partner  is  not  a  limitation  upon  the  jus  disponendi,  and  there- 
fore the  partnership  liens  can  not  be  assorted  or  enforced  after  its  exer- 
cise. The  right  of  the  partnership  to  dispose  of  all  tlie  firm  property 
rests  exactly  upon  the  same  right  that  each  member  has,  to  dispose  of 
his  individual  property. 

4.  PARTNERsmp— jR>M?er  to  Dispose  of  Firm  Property.— Taxtnership 
property  can  be  sold  by  the  firm  to  pay  an  individual  debt  of  one  of  the 
partners,  or  it  may  be  disposed  of  by  sale  to  one  member,  in  order  that 
he  may  so  sell  or  use  it.  Although  sold  to  one  partner,  with  agreement 
that  the  property  should  be  applied  to  the  payment  of  partnership  debts, 
yet  this  would  not  prevent  a  sale  to  and  vesting  of  good  title,  free  from 
partnership  lien,  in  one  who  purchased  without  notice. 

5.  PARTNBRSmp — Insolvent — Right  to  Sell  Firm  Property.— A  part- 
nership, though  insolvent,  may  sell  its  property  to  whomsoever  it  desires, 
though  thereby  the  individual  creditor  of  one  partner  is  preferred  to  tlie 
exclusion  of  partnership  creditors. 
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6.  Sales — A  Person  in  Qood  Faith  Protected, — A  person  who  pur- 
chased, in  good  faith,  the  property  of  a  partnership  entirely  bona  fide, 
will  be  sustained  in  law. 

Hemorandmn. — Replevin.  In  the  Circuit  Court  of  Pope  County;  the 
Hon.  Oliver  A.  Harkbr,  Judge,  presiding.  Declaration  in  replevin. 
Pleas  (1)  Non  cepit,  (2)  Non  detinet.  (3)  Property  in  defendant.  <4) 
Property  in  stranger.  (5)  Plea  of  justification  by  sheriff  under  /L/a. 
Trial  by  jury;  verdict  and  judgment  for  plaintiff;  defendant  appeaL<^a 
Heard  in  this  court  at  the  August  term,  1893,  and  affirmed.  Opinion 
filed  March  23, 1894. 

The  statemont  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellant's  Bbikf,  Rose  &  Sloan,  Attornets. 

Before  partners  can  appropriate  firm  assets  to  pay  an  in- 
dividual debt  of  one  copartner  there  must  be  unanimous 
consent,  otherwise  such  transaction  is  fraudulent  as  to  firm 
creditors.  1  Bates  on  Partnership,  par.  544, 559;  1  Lindley  on 
Partnership,  2d  Am.  ed.,  par.  146,  page  366;  par.  316,  page 
727;  notes  to  par.  146,  pages  368  and  369;  par.  172,  page 
417;  Story  on  Part.,  6th  ed.,  par.  97,  94,  132,  133,  note  2, 
page  238;  Parsons  on  Part.,  2d  ed.,  pages  175, 183,  206,  212, 
171,  note  1;  176,  218,  219,  263,  side  page  185,  also  192; 
Brewster  v.  Mott,  4  Scam.  378;  Smith  v.  Andrews,  49  IlL 
28;  Davis  v.  Black  well,  5  Brad.  32;  Buchanan  v.  Meisser, 
105  111.  638;  1  Bates  on  Partnership,  par.  435,  also  184; 
1  Parsons  on  Contracts. 

Appellee's  Brief,  Thompson  &  Crow,  Attornkys. 

If  the  rights  of  partnership  creditors  were  invaded,  they 
can  not  assert  their  supposed  rights  in  suit  at  law.  They 
must  resort  to  a  court  of  equity.  2  Bates  on  Partnership, 
Sec.  1039;  Church  et  al.  v.  National  Bank,  87  111.  68,  fol- 
lowing leading  case  of  Jones  v.  Yates,  9  Barnewall  &  Cres- 
well,  532  (17  Eng.  Com.  Law  436),  and  Homer  v.  Wood,  11 
Cush.  65;  Ilanchett  v.  Gardner,  37  111.  App.  82;  Kainey  v. 
Nance,  54  111.  34;  Halstead  v.  Shepard,  23  Ala.  558;  1  Story's 
E()uity  Juris.  Sec.  675;  Golden  State  and  Miner's  Iron  Works 
v.  Davidson,  73  Cal.  3S9. 
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The  partner's  lien  is  a  right  inhering  in  the  partners 
themselves,  and  is  personal  to  them.  1  Bates  on  Partner- 
ship, 540;  Anderson's  Law  Dictionary,  752;  Ladd  v.  Gris- 
wold,  4  Gilm,  25  (authorities);  Hapgood  v.  Cornwell,  48  111. 
64;  Mclntyrev.  Yates,  104  111.  501;  Singer  v.  Carpenter,  125 
111.  119;  Sigler  v.  Knox  Co.  Bank,  8  Ohio  St.  616;  William- 
son  V.  Adams,  16  Brad.  564. 

It  may  be  parted  with  by  sale  outright,  or  by  any  act 
shoAving  an  intention  to  abandon  the  lien.  Ladd  v.  Griswold, 
4  Gilm.  36;  Hapgood  v.  Cornwell,  48  111.  64;  Williamson 
V.  Adams,  18  Brad.  564;  Goembel  v.  Arnett,  100  111.  42. 

Partnership  property  may  be  taken  by  one  member  of  the 
firm,  by  consent  of  the  other  members  of  the  firm,  and 
applied  to  the  payment  of  his  individual  debts,  although 
such  consent  and  transfer  would  leave  the  firm  and  the  indi- 
viduals insolvent.  Insolvencv  is  not  the  test.  Such  a  trans- 
action  would  not  be  an  infatuation  of  any  of  the  rights  of 
partnership  creditors,  and  this  because  the  partners  have 
parted  with  their  right  to  have  partnership  property  applied 
to  payment  of  firm  debts.  Ladd  v.  Griswold  et  al.,  4  Gil. 
25;  Hapgood  v.  Cornwell,  48  111.  64;  Singer  v.  Carpenter, 
125  111.  117;  Allen  v.  Center  Valley  Co.,  21  Conn.  130;  Sig- 
ler  V.  Knox  Co.  Bank,  8  Ohio  St.  516;  Hanford  v.  Prouty, 
133  111.  351;  Williamson  v.  Adams,.  16  Brad.  564;  Hoffman 
V.  Schoyer,  37  111.  App.  461;  Whitney  v.  Bean,  5  :N^.  H.  249; 
Woodraansie  v.  Holcomb,  34  Kans.  35;  Jones  v.  Lusk,  2 
Met.  (Ky.)  356;  Shaetfer  v.  Fithian,  17  Ind.  463;  National 
Bank  of  the  Met.  v.  Sprague,  20  N.  J.  Eq.  13;  McDonald  v. 
Beach,  2  Blackf.  55;  Schmidlapp  v.  Currie,  55  Miss.  597; 
Hanover  Bank  v.  Klein,  64  Miss.  141;  Marks  v.  Hill,  15 
Gratt.  (Va.)  400. 

If  the  debt  contracted  by  one  of  the  partners  be  one  of 
which  the  firm  got  the  benefit  and  equitably  should  pay,  a 
payment  of  it  out  of  firm  assets  will  be  upheld.  Bates  on 
Part.,  Sec.  567;  Givin  v.  Shelby,  5  Ohio  St.  96;  Walker  v. 
Marine  Nat'l  Bank  of  Erie,  98  Pa.  St.  574;  Beeves,  Stevens 
&  Co.  V.  Ayers,  sujpra;  Miller  v.  Eobinson  Bank,  34  HI. 
App.  469. 
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Fraud  is  never  presumed,  but  must  be  clearly  proved,  and 
the  burden  of  proving  fraud  is  on  him  who  alleges  it. 
Hatch  V.  Jordan,  74  111.  414;  Jewett  &  Root  v.  Cook,  81  111. 
260;  Pratt  v.  Pratt,  96  111.  184;  Schroeder  v.  Walsh,  120 
111.  403,  and  cases  cited. 

Vendors  and  vendees  must  both  have  participated  in  the 
fraud  to  invalidate  the  transaction;  and  anus  is  upon  attack- 
ing parties.  Hatch  v.  Jordan,  a^ipra;  Gridley  v.  Bingham, 
51  111.  153;  Ewing  v.  Runkle,  20  111.  448;  Myers  v.  Kinsey, 
28  111.  36;  Anderson  v.  Warner,  5  Brad.  416. 

A  purchaser  from  a  partner,  of  joint  assets,  in  taking  such 
to  pay  an  individual  debt,  is  not  bound  to  inform  himself  as 
to  the  authority  of  the  partner  to  sell  firm  assets  for  the 
purpose.  This  is  not  the  rule  in  Illinois.  Hapgood  v. 
Oornwell,  48  111.  64;  Keeves  v.  Ayers,  38  HI.  418;  Goembel 
V.  Arnett,  100  111.  34. 

Mr.  Justice  Sample  delivered  the  opinion  of  the  Court. 

The  appellant,  as  sheriff,  levied  several  writs  of  attach- 
ment upon  a  stock  of  goods,  of  which  the  appellee  at  the 
time  claimed  to  be  the  owner  and  in  possession.  He  sus- 
tained his  claim  on  a  trial  in  replevin.  The  appellant  insists 
the  evidence  does  not  sustain  the  judgment.  The  suits  in 
attachment  were  against  Steagall  &  Co.,  the  individual 
members  of  whicB  firm  were  Thomas  Steagall,  Wm.  Trueb- 
ger  and  I.  M.  King.  The  first  named  member  had  the 
principal  interest  and  was  the  active  manager;  the  others 
had  a  small  interest  and  took  no  part  in  the  management  of 
the  business.  The  appellee  had  owned  a  large  interest  in 
the  stock,  but  sold  out  his  interest  to  Thomas  Steagall,  his 
son,  on  time.  The  new  firm  became  embarrassed  and  the 
entire  stock  was  sold  to  appellee  in  payment  of  his  debt  and 
in  consideration  of  certain  debts  bv  him  assumed.  He 
took  possession,  and  in  a  few  days  thereafter  the  sheriff 
made  the  levies  alluded  to.  The  firm  was  insolvent  at  the 
time  of  the  sale,  which  was  made  by  Thomas  Steagall  in 
his  own  name,  and,  as  claimed,  by  the  consent  of  the  other 
members  of  the  firm. 
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The  appellant  claims :  1.  That  an  insolvent  firm  can 
not  sell  its  property  or  dispose  of  it  to  pay  private  debts  of 
individuals  of  the  firm.  2.  That  the  consideration  of  the 
sale  in  part  was  fictitious.  3.  That  Thomas  Steagall  had 
no  authority  from  the  other  members  to  make  tHe  sale. 
These  points  will  be  considered  in  their  order. 

In  the  marshaling  of  assets,  composed  of  individual  and 
partnership  property,  partnership  creditors  have  prior  right 
to  have  their  debts  satisfied,  to  the  exclusion  of  individual 
creditors,  out  of  partnership  property,  with  a  right  to  the 
surplus,  after  satisfaction  of  individual  debtors,  of  separate 
property.  Ladd  v.  Griswold,  4Gilm.  25.  This  right  in  the 
partnership  creditor  exists  because  of  the  right  of  the  part- 
ners to  so  have  the  partnership  property  applied.  Singer, 
Ninnick  &  Co.  v.  Carpenter,  125  111.  117. 

It  necessarily,  therefore,  follows,  when  that  right  ceases 
to  exist  in  the  partner,  it  does  also  in  the  firm  creditor.  As 
is  said  in  the  Carpenter  case,  supra^  when  the  partnership 
property  vests  in  an  outside  party,  the  interest  of  the  part- 
ners in  it  is  thereby  terminated,  and  with  their  interest  ter- 
minates that  of  the  firm  creditors.  The  lien  of  the  partner 
is  not  a  limitation  upon  the  jv^s  disponendi^  and  therefore 
the  partnership  creditor's  lien  can  not  be  asserted  or  enforced 
after  its  exercise.  The  right  of  the  partnership  to  dispose 
of  all  the  firm  property  rests  exactly  upon  the  same  right 
that  each  member  has,  to  dispose  of  his  individual  property. 
Hanford  et  al.  v.  Prouty  et  al.,  133  111.  352.  It  can  be  sold 
by  the  firm  to  pay  an  individual  debt  of  one  of  the  partners 
or  it  may  be  disposed  of  by  sale  to  one  member  in  order 
that  he  may  so  sell  or  use  it.  Hapgood  et  al.  v.  Corn  well  et 
al.,  48  111.  64;  Goembel  et  al.  v.  Arnett  et  al.,  100  III.  34. 
Although  sold  to  one  partner  with  agreement  that  the 
property  should  be  applied  to  the  payment  of  partnership 
debts,  yet  this  would  not  prevent  a  sale  to  and  vesting  of 
good  title  free  from  partnership  lien  in  one  who  purchased 
without  notice.  Hapgood  case,  supra;  Porter  v.  Merritt, 
105  III.  299.  The  right  of  a  firm  to  sell  its  property  being 
as  untrammeled  as  that  of  an  individual  to  sell  his  separate 
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estate,  it  follows  that  as  an  individual  maj,  though  insolv- 
ent, sell  his  property  to  whomsoever  he  pleases,  and  thereby 
prefer  creditors  (Wood  et  aL  v.  Shaw  et  aL,  29  111.  444, 
Bawden  v.  Bawden,  75  UL  143),  so  may  a  firm,  thongh 
insolvent,  sell  its  property  to  whomsoever  it  desires,  thongh 
thereby  the  individual  creditor  of  one  partner  is  preferred 
to  the  exclusion  of  partnership  creditors.  Han  ford  v. 
Prouty,  133  111.  352;  Goembel  v.  Amett,  104  111.  34.  Thus 
far  we  have  discr.ssed  the  legal  question  presented  from  the 
standpoint  of  Illinois  authorities  without  reference  to  the 
facts  as  disclosed  by  the  record. 

In  the  oilginal  brief  and  argument  of  appellant  much 
stress  was  placed  upon  this  point,  but  in  the  reply  argument 
it  is  said  ^^  the  gravamen  of  the  case  at  bar,  is  the  fraud  that 
was  perpetrated."  The  fictitious  consideration  in  the  bill 
of  sale  is  said  to  consist  in  this,  that  when  appellee  sold  his 
interest  in  the  store  to  his  son,  Thomas,  in  September,  1889, 
it  was  only  $1,348,45,  whereas  when  the  bill  of  sale  was 
made  December  20, 1890,  it  was  $1,958,  which  would  make 
the  consideration  fictitious  to  the  extent  of  $609.55.  The 
record  shows  that  the  interest  of  appellee  was  invoiced  at 
the  former  sum  before  the  stock  was  removed  from  Colum- 
bus to  Golconda,  after  which  time  the  appellee  continued  in 
the  partnership  for  several  months  before  his  sale  to  Thomas 
Steagall.  The  invoice  at  the  time  of  the  sale,  we  do  not  find 
in  the  record.  The  appellee  and  his  son,  Thomas,  both  tes- 
tified, however,  that  at  the  time  of  such  sale,  his  interest 
amounted  to  the  latter  sum,  $1,958,  and  that  an  invoice  was 
taken,  showing  that  fact,  upon  which  basis  the  sale  was 
made.  There  was  no  attempt  to  contradict  this  evidence. 
It  stands  in  this  record  unimpeached.  Therefore,  there  was 
no  fictitious  consideration  of  $609.55.  After  a  careful  ex- 
amination of  the  evidence  our  conclusion  is  that  King  and 
Truobger  authorized  or  consented  before  the  fact  to  the 
sale  of  the  firm  property.  It  may  be  that  it  was  not  dis- 
posed of  exactly  in  the  way  they  anticipated,  yet  such  fact 
would  not  affect  the  title  of  a  purchaser  in  good  faith;  see 
Ilapgood  a^nd  Parker  cases,  supra.    There  is  no  evidence 
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that  appellee  knew  of  any  limitations  being  placed  upon  the 
sale.  He  purchased  in  good  faith,  as  appears  by  the  evi- 
dence, without  any  other  than  the  lawful  purpose  of  securing 
his  own  debt,  which  was  entirely  lona  fide.  Doubtless  the 
firm  creditors  would  have  done  the  same,  had  the  opportu- 
nity been  presented,  and  thereby  placed  appellee  in  the  same 
position  in  which  they  are  now.  The  individual  and  part- 
nership debts  were  all  bona  fide^  and  therefore  under  the 
facts  in  this  case,  qui  prior  est  tempore  potior  est  jure.  The 
judgment  is  affirmed. 


Charles  H.  Horrell  t.  James  Y.  Horrell. 

1.  Cebtiorabi — Requisifes  of  the  Petition, — To  authorize  the  issuance 
of  a  writ  of  certiorari  to  remove  a  cause  from  a  justice  of  the  peace  into 
the  Circuit  Court  for  trial,  the  petition  for  the  writ  must  set  forth  and 
show:  1.  That  the  judgment  before  the  justice  of  the  peace  was  not 
the  result  of  negligence  in  the  party  praying  for  the  writ.  2.  That  the 
judgment,  in  his  opinion,  is  unjust  and  erroneous,  setting  forth  wherein 
the  injustice  and  error  consists.  8.  That  it  was  not  in  the  power  of  the 
party  to  take  an  appeal  in  the  ordinary  way,  setting  forth  the  particu- 
lar circumstances  which  prevented  Jiim  from  so  doing. 

2.  Certiorari — What  is  Not  a  Compliance  with  the  Statute. — ^Itis 
not  a  compliance  with  the  statute  for  the  petitioner  to  state  his  opinion 
or  conclusion  merely.  He  must  set  forth  and  show  the  facts  and  permit 
the  court  to  draw  the  conclusion  therefrom.  If  he  fails  to  do  this  as  to 
either  of  the  three  specifications  of  the  statute,  or  if  the  facts  set  forth 
as  to  either  of  those  specifications  appear  insufiicient  to  support  the  con- 
clusion, the  petition  is  fataUy  defective,  and  the  order  of  the  writ 
should  be  refused,  or  if  granted  tentatively,  then  the  writ  itself  should 
be  quashed  by  the  Circuit  Court  on  motion  for  that  purpose  made  in  apt 
time. 

8.  Certiorari— iVcg?igrcm»c  Bars  the  Right— The  law  gives  a  plaintiflf 
in  justice's  court  the  right  before  the  trial  is  entered  upon  to  have  the 
defendant  exhibit  his  account  or  state  the  nature  of  his  set-off.  In  case 
of  surprise  he  has  the  right  to  apply  for  a  continuance.  If  he  chooses 
to  conduct  his  case  without  an  attorney,  he  is  chargeable  with  knowledge 
of  his  legal  rights;  and  if  he  does  not  demand  that  the  defendant  ex- 
hibit his  account,  or  state  the  nature  of  his  set-off,  and  does  not  apply 
for  a  continuance,  he  will  be  guilty  of  such  negligence  as  to  justify  the 
Circuit  Court  in  quashing  his  writ  of  certiorari. 
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4.  Certiorari— jPa?7«rc  to  Take  an  Appeal. — ^Where  a  petition  for 
a  ivrit  of  certiorari  does  not  show  that  the  plaintiff  intended  to  take  an 
appeal,  not  praying  an  appeal  when  the  judgment  was  rendered,  but 
does  show  that,  five  or  six  days  afterward,  he  started  to  the  nearest 
attorney,  a  distance  of  ten  miles,  to  get  advice  in  regard  to  taking  an 
appeal,  that  he  was  taken  sick  on  the  way  and  was  under  the  constant 
care  of  a  physician  for  two  weeks,  and  was  unable  to  return  home  for 
two  weeks  more,  but  does  not  show  that  he  asked  any  one  to  procure  an 
appeal  bond  for  him,  or  that  he  was  so  sick  as  to  forget  his  business,  or 
to  be  unable  to  make  an  effort  to  have  an  appeal  bond  filed  in  apt  time, 
t^  tcu8  held  that  the  petition  failed  to  show  that  an  appeal  could  not 
have  been  taken  in  the  ordinary  way. 

Memorandum,— Cerfiorari  to  bring  up  a  case  from  a  justice's  court 
Appeal  from  an  order  of  the  Circuit  Court  of  Randolph  County,  quash- 
ing the  writ;  the  Hon.  Benjamin  R.  Burroughs,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1893,  and  affirmed.  Opinion 
filed  March  28,  18»4. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Brief  for  Plaintiff  in  Error,  Hartzell  &  Spbiqg  and  J. 

B.  Simpson,  Attorneys. 

Plaintiff  in  error  contended  that  the  petition  contained 
the  requisites  of  the  statute,  to  wit :  That  the  judgment 
was  not  the  result  of  negligence;  that  it  was  unjust,  and 
that  it  was  not  in  the  power  of  the  petitioner  to  take  an 
appeal  in  the  ordinary  way.  R.  S.,  Chap.  79,  Sec.  C2,  75 
and  76;  Dj'^e  v.  Noel  et  ah,  85  111.  290;  Lord  et  al.  v.  Burlce, 
4  Gilm.  3()7;  Cook  v.  Iloyt,  13  111.  144;  Otten  v.  Lehr,  68 
111.  64. 

Brief  for  Defendant  in  Error,  "Wm.  M.  Schuwerk, 

Attorney. 

In  cases  of  this  kind  three  facts  must  affirmatively  appear 
from  the  petition,  viz.: 

1.  That  the  judgment  before  the  justice  of  the  peace 
was  not  the  result  of  negligence  in  the  party  praying  such 
writ. 

2.  That  the  judgment  is  unjust  and  erroneous,  setting 
forth  wherein  the  injustice  and  error  consists. 
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3.  That  it  was  not  in  the  power  of  the  party  to  take  an 
appeal,  in  the  ordinary  way,  setting  forth  particular  circum- 
stances which  prevented  him  from  so  doing.  E.  S.,  Chap. 
79,  Sec.  76;  Murray  v.  Murphy,  16  111.  276;  First  Nat.  Bank 
V.  Beresford,  78  111.  391. 

The  petition  must  show  facts  establishing  petitioner's 
right  under  statute;  general  averments  are  not  sufficient. 
Kussell  V.  Pickering,  17  111.  31. 

Mr.  Justice  Scofield  delivered  the  opinion  of  the 
Court. 

Charles  H.  Horrell  sued  James  V.  Horrell  before  a  justice 
of  the  peace  of  Randolph  county,  for  a,  balance  of  $191.50 
alleged  to  be  due  him.  The  defendant  interposed  a  set-oflf 
by  Avay  of  defense,  and  on  December  23,  1891,  recovered  a 
judgment  against  the  plaintiif  for  $70.19.  The  plaintiff  did 
not  perfect  an  appeal  from  this  judgment,  but,  on  March  8, 
1892,  obtained  an  order  from  one  of  the  judges  of  the  Cir- 
cuit Court  for  the  issuance  of  a  statutory  writ  of  certiorari^ 
whereby  the  cause  was  removed  to  the  Circuit  Court  for 
trial.  At  the  September  term  of  the  Circuit  Court  this 
writ  was  quashed  and  judgment  was  rendered  in  favor  of 
the  defendant  for  costs.  The  plaintiff  has  brought  the 
record  to  this  court,  and  now  asks  a  reversal  of  the  judg- 
ment of  the  Circuit  Court. 

To  authorize  the  issuance  of  a  writ  of  certiorari  to  remove 
a  cause  from  a  justice  of  the  peace  into  the  Circuit  Court 
for  trial,  the  petition  for  the  writ  must  set  forth  and  show : 
First.  That  the  judgment  before  the  justice  of  the  peace 
was  not  the  result  of  negligence  in  the  party  praying  for 
the  writ.  Second.  That  the  judgment,  in  his  opinion,  is 
unjust  and  erroneous,  setting  forth  wherein  the  injustice  and 
error  consist.  Third.  That  it  was  not  in  the  power  of  the 
party  to  take  an  appeal  in  the  ordinary  way,  setting  forth 
the  particular  circumstances  which  prevented  him  from  so 
doing.  It  is  not  a  compliance  with  the  statute  for  the  peti- 
tioner to  state  his  opinion  or  conclusion  merely.  He  must 
set  forth  and  show  the  facts  and  permit  the  court  to  draw 
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the  conclusion  therefrom.  If  be  fails  to  do  this  as  to  either 
of  the  three  specifications  of  the  statute,  or  if  the  facts  set 
forth  as  to  either  of  those  specifications  appear  insufficient  to 
support  the  conclusion,  the  petition  is  fatally  defective,  and 
the  order  for  the  writ  should  be  refused,  or  if  granted  tenta- 
tively, then  the  writ  itself  should  be  quashed  by  the  Circuit 
Court  on  motion  for  that  purpose  made  in  apt  time.  Starr 
&  Curtis'  Annotated  Statutes,  Chap.  79,  Sec.  76;  Murray  v. 
Muq^hy,  16  111.  275;  Eussel  v.  Pickering,  17  Dl.  31;  Cliflford 
T.  Waldrop,  23  III.  336;  Harrison  v.  Chipp,  25  Dl.  575; 
First  National  Bank  of  Chicago  v.  Beresford,  78  HL  391; 
Darmstaedter  v.  Armour,  17  Brad.  285. 

The  only  allegations  of  the  petition  bearing  upon  the  first 
and  second  requirements  of  the  statute  are  the  following : 
"  Your  petitioner  further  states  that  he  was  not  aided  by 
attorney  or  other  counsel,  and  had  no  knowledge  or  infor- 
mation whatever,  of  any  claim  of  defendant  against  him  for 
board,  amounting  to  f  120,  and  was  wholly  surprised  by  it, 
and  was  therefore  unprepared  with  witnesses  by  whom  he 
could  prove  its  payment,  and  that  upon  another  trial  he 
exj^ects  to  prove  payment  of  it,  and  that  he  is  not  in  any 
manner  indebted  to  the  said  James  V.  Horrel,  but  that  he  is 
justly  indebted  to  your  petitioner."  "  And  your  petitioner 
turther  shows  that  he  was  not  at  that  time,  nor  is  he  now 
in  any  manner  indebted  to  the  said  James  V.  Horrell,  and 
that  said  judgment  is  wholly  unjust  and  erroneous."  These 
allegations  show  affirmatively  that  if  plaintifif  in  error  hail 
not  been  guilty  of  negligence,  he  could  have  sec  uretl 
time  for  the  presentation  of  his  defense.  The  law  gave  him 
the  right,  before  the  trial  was  entered  upon,  to  have  the 
defendant  exhibit  his  account  or  state  the  nature  of  his  set- 
ofif.  In  case  of  surprise,  he  had  the  right  to  apply  for  a 
continuance.  Having  chosen  to  conduct  his  case  without 
an  attorney,  he  is  chargeable  with  knowledge  of  his  legal 
rights;  and  not  having  demanded  that  the  defendant  exhibit 
his  account  or  state  the  nature  of  his  set-oflf,  and  not  having 
applied  for  a  continuance,  he  is  guilty  of  such  negligence  as 
to  justify  the  action  of  the  Circuit  Court  in  quashing  the 
writ. 
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Nor  do  the  allegations  of  the  petition  set  forth  such  facts 
as  show  that  the  justice's  judgment  was  either  unjust  or 
erroneous.  The  petitioner  complains  that  he  was  unpre- 
pared with  witnesses  by  whom  he  could  prove  payment  of 
the  defendant's  account  for  board;  but  he  does  not  allege  that 
he  could  procure  such  witnesses,  except  argumentatively, 
which  is  certainly  insufficient.  He  does  not  assert  that  the 
account  for  board  has  been  paid,  or  that  he  could  prove  pay- 
ment thereof.  He  does  state  that  he  expects  to  prove 
payment  upon  another  trial;  but  he  might  expect  to  do  this 
without  any  reasonable  ground  for  his  expectation  to  rest 
upon.  TJie  petition  fails  to  meet  the  second  requirement  of 
the  statute. 

As  to  the  third  requirement,  the  petition  is  likewise  defect- 
ive. In  each  of  the  cases  cited  by  plaintiff  in  error  upon 
this  point,  the  facts  alleged  show  clearly  an  intention  to 
take  an  appeal  within  the  twenty  days  allowed  for  that 
purpose,  and  an  effort  to  carry  that  intention  into  effect, 
which  was  defeated,  however,  by  circumstances  which  the 
petitioner  could  not  control  in  the  exercise  of  a  reasonable 
degree  of  diligence.  In  the  case  before  us  the  petition  dees 
not  show  that  the  plaintiff  in  error  intended  to  take  an  ap- 
peal. He  did  not  pray  an  appeal  when  the  judgment  was 
rendered.  Five  or  six  days  afterward  "  he  started  to  the 
nearest  attorney,  a  distance  of  ten  miles,  to  get  advice  in 
taking  an  appeal  of  his  case.  He  was  taken  sick  on  the 
way  and  was  under  the  constant  care  of  a  physician  for  two 
weeks,  and  was  unable  to  return  home  for  two  weeks  more, 
or  to  transact  any  business  till  after  the  time  allowed  for 
taking  an  appeal  had  expired."  What  was  his  purpose  in 
seeking  an  attorney  ?  To  get  advice  as  to  whether  he 
should  appeal  or  not.  He  had  not  as  yet  formed  an  inten- 
tion of  taking  an  appeal.  He  alleges  that "  he  had  no  one;" 
that  he  did  not  "  know  of  any  one  whom  he  could  get  who 
knew  of  his  condition,  or  the  facts,  to  procure  an  appeal 
bond  for  him."  But  he  did  not  mention  the  subject  to  his 
physician,  or  to  any  attendant,  nor  did  he  request  any  one 
to  procure  a  bond  for  him.    He  was  rational  and  able  to 
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execute  a  bond,  for  aught  that  appears  in  the  petition  to  the 
contrary.  Construing  the  petition,  in  matter  of  doubt, 
against  the  petitioner,  who  could  have  prevented  all  uncer- 
tainty and  ambiguity  by  explicit  statement,  we  are  of  the 
opinion  that  the  petition  fails  to  show  that  an  appeal  could 
not  have  been  taken  in  the  ordinary  way.  But  if  there  should 
beany  doubt  on  this  point,  there  is  none  as  to  the  non-com- 
pliance of  the  petitioner  with  the  first  two  requirements  of 
the  statute.    The  judgment  of  the  Circuit  Court  is  affirmed. 


L.  D,  Morrison  j.  The  People  ex  rel.  Cora  BeHe 

Richard. 

1.  Bill  of  'ExCKPnovs^When  Premmed  to  Have  Been  Filed  in 
Time. — Where  the  record  does  not  show  that  time  was  given  to  file  bond 
and  biU  of  exceptions  nor  that  bond  and  bUl  of  exceptions  were  filed  in 
term  time,  if  the  bill  of  exceptions  is  signed  by  the  judge,  it  will  be  pre- 
sumed to  have  been  presented  and  filed  in  ^t  time. 

2.  Jury — Province  to  Determine  Queations  of  Fact,  etc — In  cases 
where  the  evidence  is  conflicting,  but  there  is  sufficient  to  sustain  a  find- 
ing, the  verdict  will  not  be  disturbed. 

8.  Impeachment — Incansiatent  Statements  out  of  Court — ^A  witness 
is  not  necessarily  impeached  because  he  has  made  statements  out  of 
court  inconsistent  with  a  portion  of  his  testimony;  such  statements  may 
be  explained,  and  it  is  then  for  the  jury  to  say  at  which  time  the  witness 
told  the  truth. 

4.  Bastardy — Exhibition  of  the  ChUd  to  the  Jury.— At  the  request  of 
a  juror  the  child  was  shown  to  the  jury.  It  was  not.  offered  in  evidenoe 
by  the  people.  There  was  an  effort  made  by  the  defense  to  prove  the 
father  to  have  been  an  Italian,  and  this  perhaps  justified  the  court  in 
complying  with  the  juror's  request. 

5.  Practice  in  Appellate  Court  —  Objection  to  Evidence.—An 
objection  that  the  jury  were  allowed  to  seal  their  verdict  and  8q[>arato 
without  agreement  of  counsel,  or  direction  of  the  court,  can  not  be  made 
for  the  first  time  in  the  Appellate  Court. 

6.  Judgment— Form  of  in  Bastardy.^ A  judgment  in  a  bastardy 
proceeding  was  entered  against  the  defendant  for  $850,  to  be  paid,  $100 
April  1,  1898,  and  $12.50  every  three  months  until  paid,  and  for  cost 
It  ivaa  held  that  such  a  judgment  is  not  forbidden  by  section  8  of  Ch« 
17,  R.  S.,  entitled  Bastardy. 
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Hemoran d am. — Bastardy  proceeding.  Appeal  from  the  County  Court 
of  Clinton  County;  the  Hon.  Jesse  Jones,  Judge,  presiding.  Heard  in 
this  court  at  the  August  term,  1893,  and  affirmed.  Opinion  filed  March 
23,  1S94. 

Statement, 

The  defendant  is  a  negro,  his  wife  an  octoroon,  and  their 
daughter,  who  testifies,  is  a  mulatto.  The  prosecutrix  has 
a  taint  of  negro  blood  and  is  molded  in  Celtic  cast.  Gene- 
alogically  speaking,  she  is  one  part  negro  to  fifteen  parts 
white;  the  wife  of  defendant  and  her  mother  are  sisters. 
Her  father  was  a  thriftless  white  man,  who  early  abandoned 
her. 

Van  Hoobebeeb  &  Foed,  attorneys  for  appellant. 

M.  P.  Murray  and  J.  J.  McGaffigan,  attorneys  for 
appellee. 

Me,  Justice  Green  deuvered  the  opinion  of  the  Court. 

This  was  a  suit  under  the  bastardy  act,  brought  upon  the 
complaint  of  Cora  Belle  Kichard,  charging  that  appellant  is 
the  father  of  her  bastard  child.  The  complaint  was  filed  in 
justice's  court  November  30, 1892,  and  the  cause  was  tried  in 
the  County  Court,  by  a  jury,  at  the  February  term,  1893,  who, 
by  their  verdict,  found  that  Cora  Belle  Richard  is  an  unmar- 
ried woman;  has  never  been  married;  that  she  has  been 
delivered  of  a  bastard  child;  that  the  defendant  is  the  father 
of  said  child,  and  said  child  is  now  living. 

Defendant  filed  his  motion  for  a  new  trial,  which  was 
overruled  and  defendant  excepted.  The  court  entered  judg- 
ment against  defendant  for  $350,  to  be  paid  to  the  clerk  in 
installments  of  $100,  payable  April  1, 1893,  and  $12.50  every 
three  months,  until  the  whole  amount  is  paid,  and  that 
defendant  pay  all  costs.  Defendant  craved  and  was  granted 
an  appeal  to  this  court,  but  no  time  was  fixed  for  filing  bond 
or  bill  of  exceptions.  Bond  was  approved  by  clerk  and  filed 
March  8,  1893,  and  bill  of  exceptions  was  filed  March  4, 
1893,  and  was  signed  by  the  judge.  When  the  record  does 
not  show  that  time  was  given  to  file  bond  and  bill  of  excep. 


484  Appellate  Counts  of  Illixois. 

Vol,  52.]  Morrison  ▼.  The  People. 

tions,  nor  that  bond  and  bill  of  exceptions  were  filed  in  term 
time,  if  the  bill  of  exceptions  is  signed  by  the  judge,  it  is 
presumed  to  have  been  presented  and  filed  in  apt  time. 
Hyde  Park  v.  Dunham,  85  IlL  569;  Myer  v,  PhiUips,  68  IlL 
269;  Underwood  v.  Hoosack,  40  111.  98. 

Without  reproducing  in  detail  all  the  evidence,  we  will 
now  refer  to  and  comment  upon  so  much  thereof  as  seems 
material.  It  is  shown  and  not  disputed,  that  the  prosecu- 
trix was  about  sixteen  years  old  at  the  time  the  alleged 
sexual  intercourse  with  defendant  is  charged  to  have  oc- 
curred; and  his  family,  with  whom  she  was  brought  up, 
consisted  of  himself,  his  wife,  two  grown  daughters  and  a 
son.  That  he  took  her  in  a  buggy  to  stay  with  a  Mrs.  Bev- 
erly, his  crippled  and  invalid  sister.  That  he  remained 
there  two  nights  and  one  day,  his  sister  sleeping  in  one 
room,  and  he  and  the  prosecutrix  in  an  adjoining  room,  in 
which  she  slept  on  a  lounge  and  he  on  a  bed  both  nights. 
That  she  remained  there  two  months,  and  then  he  came  for 
her  and  took  her  back  to  his  home,  where  she  stayed  until 
the  expiration  of  two  weeks  after  her  child  was  bom,  and 
then  an  aunt  came  and  took  her  awav.  In  addition  to  these 
undisputed  facts  the  prosecutrix  testified  that  on  the  second 
night  at  Mrs.  Beverly's,  she,  the  prosecutrix,  retired  first 
and  had  been  asleep,  when  defendant  came  to  her  and  had 
sexual  intercourse  with  her  on  the  lounge,  and  nothing  was 
then  said,  except  that  she  told  him  she  would  tell  on  him, 
and  he  replied  she  had  better  not,  or  he  would  make  it  hot 
for  her.  That  defendant  had  never,  before  or  since,  said 
one  word  to  her  out  of  the  way,  or  had  sexual  intercourse 
with  her  but  that  one  time,  and  no  other  person  but  him 
ever  had  sexual  intercourse  with  her.  She  also  testified 
positively,  that  defendant  was  the  father  of  her  bastard 
child,  and  that  she  had  never  been  married.  Defendant 
testified  that  the  head  of  his  sister's  bed  was  close  to  the 
door  between  the  two  rooms,  which  door  stood  open  both 
nights  he  was  there;  that  he  and  his  sister  sat  up  and  talked 
both  nights,  until  about  eleven  o'clock;  that  when  he  went 
to  bed  he  did  not  go  near  the  lounge,  or  speak  to  the  prose- 
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cutrix,  nor  she  to  him;  that  he  never  said  aught  out  of  the 
VA'ay  to  her,  nor  had:  sexual  intercourse  with  her;  never 
thought  of  such  a  thing;  would  as  soon  have  thought  of 
doing  it  with  one  of  his  daughters  as  with  her;  that  he  is 
not  the  father  of  her  child.  On  cross-examination  he  testi- 
fied he  made  no  inquiries  about  the  peddler  after  he  learned 
she  charged  the  peddler  with  being  the  father  of  the  child. 

Defendant's  daughter  testified,  when  her  attention  was 
called  to  the  condition  of  prosecutrix  and  she  first  asked  the 
latter  about  it,  she  replied  she  had  taken  cold,  but  some  time 
afterward  said  that  when  she  was  at  Mrs.  Beverly's  an 
Italian  foot  peddler  came  there  and  fooled  her,  and  was  the 
father  of  the  child  she  was  then  pregnant  with.  That  he 
got  the  better  of  her  the  first  Monday  after  she  went  there^ 
and  Mrs.  Beverly  was  not  at  home;  and  after  this  she 
showed  witness  a  breast  pin  and  pair  of  ear  rings,  she  said 
the  peddler  had  given  her.  This  witness  testified  before  the 
justice,  but  did  not  then  say  it  was  an  Italian  peddler  pros- 
ecutrix mentioned,  but  said  it  was  a  foot  peddler;  and  the 
justice  in  rebuttal  testified  that  on  that  occasion  he  don't 
think  this  witness  said  Belle  told  her  it  was  on  the  Monday 
after  she  went  to  Mrs.  Beverly's  that  the  peddler  overcame 
her.  The  prosecutrix  testified  before  the  justice  that  she 
told  defendant's  wife  and  daughter  that  a  foot  peddler  was 
the  father  of  her  child,  and  on  cross-examinxtion  in  the 
Circuit  Court,  also  testified,  when  she  came  back  to  defend- 
ant's in  July,  1890,  she  did  not  have  her  menses,  and  defend- 
ant's daughter  asked  her  what  was  the  matter,  and  she 
replied  that  she  got  in  the  family  way  by  a  foot  peddler  while 
at  Mrs.  Beverly's,  and  told  defendant's  wife  the  same  thing. 
On  re-examination,  she  testified  that  what  she  had  told  them 
about  being  in  the  family  way  by  a  peddler  was  not  true, 
and  she  told  it  because  she  wanted  a  home.  That  it  was 
not  until  she  had  been  at  Mrs.  Beverly's  two  or  three  weeks 
that  a  peddler  came,  and  then  Mrs.  Beverly  was  there,  and 
she  also  explained  how  she  purchased  the  cheap  ear  rings 
and  breast  pin.  It  thus  appears  there  Avas  a  sharp  conflict 
in  the  evidence  upon  material  points,  and  it  was  the  prov- 
ince of  the  jury  to  determine  what  the  real  truth  was. 
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If  they  believed  the  prosecutrix,  defendant  was  guilty. 
If  they  believed  him,  he  was  not  guilty.  It  is  said  her  tes- 
timony ought  to  have  been  discredited  because  of  her 
statements  to  defendant's  vnfe  and  daughter;  but  the  fact 
that  she  frankly  admitted  she  had  made  them,  both  at  the 
examination  before  the  justice,  and  at  the  trial,  and  the 
reason  given  by  her  for  making  them,  very  properly  influ- 
enced the  minds  of  the  jury  favorably  toward  her.  It  is 
also  said  to  be  improbable,  that  as  there  was  but  one  act  of 
sexual  intercourse,  and  she  had  never  before  had  such  inter- 
course, she  could  have  become  pregnant  by  defendant.  But 
these  facts  were  before  the  jury,  and  if  they  found  them  to 
be  true,  and  that  defendant  did  have  intercourse  with  her, 
as  she  says  he  did,  they  were  justified  in  finding  as  they 
did,  that  one  act  of  intercourse  was  sufficient  to  produce 
such  result.  It  appears,  also,  defendant  occupied  the  same 
bed-chamber  with  prosecutrix  and  had  the  opportunity  to 
do  what  she  testified  to,  and  the  threat  he  then  made,  if 
the  jury  believed  he  made  it,  woulddeter  her  from  charging 
him  with  the  offense,  until  she  had  removed  from  his  place. 
His  conduct  in  making  no  inquiries  and  exhibiting  no  solici- 
tude for  her,  when  he  was  informed  of  her  condition, 
doubtless  had  its  effect  with  the  jury  in  determining  the 
question  of  his  guilt  and  the  weight  his  testimony  was  en- 
titled to.  A  similar  case  to  this  is  Lewis  v.  The  People,  82 
111.  104.  It  was  urged  that  the  verdict  was  not  sustained 
by  the  evidence,  and  in  the  opinion  it  is  said :  "  If  the  evi- 
dence of  the  prosecution  was  alone  considered,  it  would 
not  leave  a  doubt  that  defendant  was  the  father  of  the 
child.  It  was  for  the  jury  to  determine  whether  he  had 
overcome  the  evidence  on  the  part  of  the  people,  and  they 
have  found  he  had  not,  and  we  think  correctly.  It  is  true 
the  prosecutrix  made  statements  out  of  court  inconsistent 
with  a  portion  of  her  testimony,  but  she  frankly,  and  with- 
out evasion,  stated  she  had,  and  gave  the  statements  as  they 
were  testified  to  by  others,  and  gave  reasons  for  so  doing 
that  seem  to  have  been  satisfactory  to  the  jury,  who  saw 
h3r  testify  and  had  ample  means  of  determining  the  weight 


Fourth  District — August  Term,  1893.     487 

MorriBon  v^  The  People. 

of  all  her  testimony,"  See,  also,  Holcomb  v.  The  People, 
79  111.  409. 

Upon  examination  of  all  the  evidence  in  the  record,  we 
do  not  feel  warranted  in  saying  it  does  not  justify  the  ver- 
dict. It  was  objected  that  at  the  request  of  a.  juror  the 
child  was  shown  to  the  jury.  It  was  not  offered  in  evi- 
dence by  the  people,  and  at  what  time  it  was  exhibited 
does  not  very  clearly  appear.  There  was  an  effort  made  by 
the  defense  to  prove  the  father  to  have  been  an  Italian  in- 
stead of  defendant,  and  this,  perhaps,  justified  the  court  in 
complying  with  the  juror's  request.  Another  point  is  made 
which  is  not  assigned  as  error,  viz.,  that  the  jury  were  al- 
lowed to  seal  their  verdict  and  separate,  without  agreement 
of  counsel,  or  direction  of  the  court.  It  appears  the  jury 
retired  in  charge  of  an  officer,  and  agreed  upon  the  verdict, 
which  was  sealed  up  and  delivered  to  him,  then  separated, 
but  within  ten  minutes  returned  to  the  court  room,  counsel 
for  both  sides  being  present.  The  court  asked  the  jury,  all 
being  present,  if  they  had  agreed  upon  a  verdict;  they  replied 
they  had,  and  handed  up  said  sealed  verdict,  which  the 
court  directed  the  clerk  to  open  and  read,  which  he  did,  and 
the  court  then  asked  the  jury  if  the  verdict,  as  read,  was 
their  verdict  in  this  case,  and  after  severally  replying  it  was 
their  verdict,  the  court  discharged  them,  said  attorneys  still 
being  present  and  offering  no  objection.  In  this  state  of 
case,  objection  to  receiving  said  verdict  comes  too  late;  and 
that  it  was  the  real  verdict  which  had  been  agreed  upon 
before  the  temporary  separation,  there  can  be  no  doubt. 
Improper  remarks  of  counsel  for  the  people,  are  suggested 
as  sufficient  grounds  for  reversal.  But  the  remark  made 
during  defendant's  cross-examination,  while,  perhaps,  im- 
proper, was  not  of  a  character  likely  to  prejudice  defendant's 
case.  And  no  ruling  was  asked  for,  or  made  by  the  court, 
touching  the  remarks  of  said  counsel  in  the  closing  argu- 
ment. 

We  concur  with  counsel  for  plaintiff  in  error  that  the  jury 
ought  to  have  been  accurately  instructed,  and  an  examina- 
tion of  the  whole  series  of  instructions  given  by  the  court, 
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satisfies  us  the  jury  were  instructed  with  sufficient  accuracy 
to  properly  understand  the  law,  and  were  not  misled  or  mis- 
directed to  the  injury  of  defendant.  It  is  also  contended 
that  the  judgment  entered  is  so  clearly  erroneous  in  form 
that  it  must  be  reversed.  By  Sec.  8  of  the  bastardy  act,  if 
the  issue  is  found  against  defendant,  he  shall  be  condemned 
to  pay  a  sum  not  exceeding  $100  for  the  first  year  after  the 
birth  of  such  child,  and  a  sum  not  exceeding  $50  yearly  for 
nine  years  succeeding  said  first  year.  By  this  provision  a 
judgment  for  as  much  as  $550  might  lawfully  have  been 
entered  against  defendant,  and  if  the  judgment  had  been  for 
that  sum,  inasmuch  as  no  yearly  installment  after  the  first 
could  exceed  $50,  it  would  have  been  proper  to  make  that 
sum  payable  annually  in  each  year  during  nine  years.  But 
at  the  time  this  judgment  was  entered,  more  than,  a  year 
had  elapsed  since  the  birth  of  the  child,  and  the  first  install- 
ment, $100,  could  have  been  ordered  paid  at  once;  yet  two 
months'  time  thereafter  within  which  to  pay  it,  was  allowed. 
The  amount  of  $12.50  ordered  to  be  paid  monthly  until  the 
remaining  $250  was  paid,  amounted  to  but  a  yearly  install- 
ment of  $50,  for  each  year,  during  a  period  of  five  years, 
payable  in  equal  monthly  payments,  a  method  we  do  not 
understand  is  forbidden  by  the  statute,  but  is  in  compliance 
with  its  provisions.  We  find  no  error  requiring  the  reversal 
of  the  judgment  and  it  is  affirmed. 


755831 

^~4ai     St.  Louis.  A.  &  T.  H.  B.  B.  Co.  v.  James  Beagan^  a  Minor* 
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79  236  who  sues  by  his  Father  and  Next  Friend^ 
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James  B.  Beagan. 

1.  Minors— 5miY«  by  Next  Friend— Bond  for  Costs. — A  court  has 
power,  upon  a  showing  made,  to  allow  a  minor  to  prosecute  a  suit  by  hia 
next  friend, without  such  next  friend  giving  a  bond  for  costs. 

8.  UiKORa— Suits  by  Next  Friend—Power  of  Court  to  Require  Bond. 
— A  court  is  not  required  sua  sponte,  to  compel  the  filing  of  the  next 
friend's  personal  bond. 

8.    Railroad  Oo^lpilsies— Right  to  Eject  Trespassers  from  Trains.-^ 
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A  railroad  company  has  no  right  to  forcibly  eject  a  person  from  its 
trains  while  in  motion,  because  he  is  a  trespasser  thereon,  and  if  such 
ejection  is  made  in  a  wanton  or  willful  manner,  the  company  will  be 
liable  in  exemplary  damages.  In  such  cases  it  is  immaterial  whether 
the  relation  of  carrier  and  passenger  does  or  does  not  exist. 

4.  Counsel — Remarks  of  in  Argument  to  the  Jury.  — In  order  to  assign 
for  error  improper  remarks  of  counsel  in  arguments  before  the  jury, 
objection  must  be  made  at  the  time.  The  question  can  not  be  raised  by 
affidavit  on  the  hearing  of  a  motion  for  a  new  trial. 

Memorandum. — Action  for  personal  injuries.  In  the  Circuit  Court 
of  Jackson  County;  the  Hon.  Joseph  P.  Robarts»  Judge,  presiding. 
Declaration  in  case;  plea  not  guilty;  trial  by  Jury;  verdict  for  plaintiff, 
|3,000,  and  judgment;  appeal  by  defendant.  Heard  in  this  court  at  the 
August  term,  1893,  and  affirmed.    Opinion  filed  March  28,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court, 

PlaintiJSTs  instructions,  the  giving  of  which  is  assigned  for  error: 

No.  1.  If  the  jury  believe,  from  the  weight  of  the  evidence,  that 
James  Reagai,  the  plaintiff,  became  a  passenger  on  defendant's  passen- 
ger train  at  the  tank  on  defendant's  railroad  at  Crab  Orchard  creek,  on 
or  about  the  4th  day  of  September,  1892,  to  be  conveyed  to  Carbondale, 
and  if  you  further  believe  that  one  Wisely,  a  brakeman  in  the  employ  of 
defendant's  said  passenger  train,  by  force  ejected  plaintiff  from  said 
train  while  it  was  in  motion,  and  while  said  plaintiff  was  on  said  train 
as  aforesaid,  and  using  due  care  for  his  personal  safety  as  charged  in  the 
declaration,  or  any  count  thereof,  then  you  should  find  the  defendant 
guilty  and  assess  the  plaintiff's  damages  at  whatever  you  believe  from 
the  evidence  he  has  sustained,  not  exceeding,  however,  the  sum  of  five 
thousand  dollars  ($5,000). 

No.  2.  If  the  jury  believe,  from  the  weight  of  the  evidence,  that 
James  Reagan,  the  plaintiff  in  this  suit,  was  on  defendant's  passenger 
train  on  defendant's  railroad,  on  or  about  the  4th  day  of  September,  1893, 
and  that  plaintiff,  while  using  due  care  for  his  personal  safety,  was  for- 
cibly ejected  from  said  train  by  the  brakeman  thereon  employed  on  said 
train,  while  said  train  was  in  motion,  as  alleged  in  the  declaration,  or 
any  count  thereof,  then  the  jury  should  find  the  defendant  guilty,  and 
assess  the  plaintiff's  damages  at  whatever  you  find  he  has  sustained  by 
reason  of  injuries  received  thereby. 

No.  8.  The  court  further  instructs  the  jury  :  If  you  find  the  defend- 
ant guilty,  then,  in  assessing  the  plaintiff's  damages,  you  should  take 
into  consideration  the  value  of  his  time  lost,  if  any  is  shown  by  the 
evidence,  in  consequence  of  his  injuries,  and  a  fair  compensation  for 
his  physical  pain  and  suffering  and  any  permanent  or  continuing  disa- 
bility, if  the  evidence  shows  any  as  alleged. 

No.  4.    If,  from  the  evidence,  you  find  the  defendant  guilty,  that  in 
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aasesBiii]?  damages  for  injury,  if  the  evid^ioe  shows  any  has  been 
received  bj  the  plaintiff,  yoa  may  consider  the  value  of  the  time  lost,  if 
any  is  shown  by  the  evidence,  in  consequence  of  the  injury,  and  a  fair 
compensation  for  his  physical  pain  and  suffering;  and  if  the  evidence 
shows  that  the  plaintiff  has  received  an  injury,  which  is  permanent,  or 
likely  to  exist  for  a  great  while,  you  may  give  damages  for  the  future  as 
well  as  the  present  disability. 

No.  5.  In  determining  the  amount  of  damages  whicli  the  plaintiff  is 
entitled  to  recover  in  this  case,  if  the  jury  find  from  the  evidence,  undtf 
the  instructions  of  the  court,  he  is  entitled  to  recover  any  damages,  the 
jury  have  a  right  to.  and  should  take  into  consideration  all  the  facts  and 
circumstances  in  evidence  bafore  them;  and  they  may  consider  the 
nature  and  extent  of  the  plaintiff's  injuries,  if  any,  testified  about  by  the 
witnesses  in  this  case;  hn  pain  and  suffering,  if  any,  resulting  from  said 
injuries;  the  permanent  disability,  if  any,  caused  by  said  injuries,  and 
any  future  pain  or  suffering,  or  future  inability  to  labor,  if  any,  that  the 
jury  may  believe  from  the  evidence  the  plaintiff  will  sustain  by  reason 
of  injuries  received,  not  to  exceed  $5,000. 

F.  M.  &  D.  V.  TotjNOBLooD,  attorneys  for  appellant. 

William  A.  Schwaktz,  attorney  for  appellee. 

Mb.   JusncB  Soofisld   deliysred  the  opinion   of    the 

CoiTBT. 

This  suit  was  commenced  by  James  Reagan,  a  minor,  by 
his  father,  James  B.  Reagan,  as  his  next  friend,  without 
appointment  of  the  latter  as  next  friend  by  the  court,  and 
without  the  filing  of  a  bond  for  costs.  Afterward  appel- 
lant, the  defendant  in  the  court  below,  made  a  motion  for 
an  "  order  requiring  the  said  James  B.  Reagan  to  give  a 
good  and  sufficient  bond  for  costs  as  required  by  the  18th 
section  of  the  statute  upon  guardians  and  wards."  Appel- 
lee made  a  cross-motion,  asking  the  court  to  appoint  and 
allow  James  B.  Reagan  to  prosecute  the  suit  as  next  friend 
without  giving  bond  for  costs,  and  presented  an  afiidavit  in 
support  of  the  cross-motion,  showing  that  the  minor  had  a 
meritorious  cause  of  action,  and  that  neither  he  nor  his 
father  was  able  to  give  a  good  and  sufficient  bond  for  costs. 
The  court  sustained  the  cross-motion  and  overruled  appel- 
lant's motion. 

Appellant  concedes  that  it  was  within  the  discretion  of 
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the  court  to  allow  the  suit  to  be  prosecuted  by  the  next 
friend  without  security  for  costs.  C.  &  I.  K.  K.  Co.  v.  Lane, 
80111.  App.  437;  same  v.  same,  130  111.  116.  But  it  is  con- 
tended that  it  was  the  imperative  duty  of  the  court  to  re- 
quire the  next  friend  to  file  his  personal  bond  for  costs. 

We  do  not  agree  with  appellant's  counsel  in  this  construc- 
tion of  the  law. 

We  think  the  court  had  the  power,  upon  the  showing 
made,  to  permit  the  suit  to  be  prosecuted  without  the  giv- 
ing of  any  bond  whatever.  However  this  may  be,  we  are 
satisfied  that  the  court  did  not  err  in  overruling  appellant's 
motion.  The  court  was  called  upon  to  dispose  of  the  mo- 
tion as  formulated  by  appellant,  and  not  of  some  other 
motion  which  might  have  been  made.  The  motion  was  to 
require  the  next  friend  to  give  a  good  and  sufficient  bond, 
which  could  mean  nothing  else,  in  view  of  the  next  friend's 
insolvency,  than  a  bond  with  security.  It  is  admitted  that 
the  court  had  power  to  overrule  such  a  motion.  Appel- 
lant's motion  being  out  of  the  way,  the  court  was  not  re- 
quired stui  sponte  to  compel  the  filing  of  the  next  friend's 
personal  bond,  and  the  order  of  the  court  sustaining  the 
cross-motion  was  in  no  manner  prejudicial  to  appellant. 
We  find  no  error  in  the  rulings  of  the  court  on  these  mo- 
tions. 

It  is  next  urged  that  the  verdict  is  against  the  evidence, 
and  particularly  that  the  damages  are  excessive. 

.Afcour  two  or  three  miles  east  of  Carbondale,  at  the  time 
of  the  accident,  tliere  was  a  tank  at  which  trains  were 
accustomed  to  take  water.  While  there  was  no  ticket  office 
at  the  tank,  the  right  of  the  traveling  public  to  take  or 
leave  the  train  at  that  point  was  recognized  by  the  company. 
The  fare  to  Carbondale  was  seven  cents. 

Nine  hundred  and  forty  feet  west  of  the  tank,  the  railroad 
passed  over  Crab  Orchard  creek  on  a  trestle,  which  was  from 
forty-five  to  fifty  feet  high.  On  the  south  side  of  the  track, 
and  but  a  few  feet  east  of  the  trestle,  was  a  white  oak  post 
set  in  the  side  of  the  grade  so  that  the  top  of  the  post  was 
on  a  level  with,  and  about  three  feet  from,  the  south  rail  of 
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the  track.  Attached  to  this  post  were  barbed  wires,  which 
ran  thence  under  the  trestle. 

The  roadbed  near  the  post  was  graded  to  a  height  of  four 
feet,  and  was  barely  as  wide  at  the  top  as  a  passenger 
coach.  The  track  from  the  tank  to  the  trestle  was  straight 
and  comparatively  smooth. 

At  2:30  in  the  afternoon  of  September  4,  1892,  James 
Reagan,  who  was  eighteen  years  of  age  on  that  day,  went 
upon  the  rear  platform  of  the  rear  coach  of  a  west  bound 
passenger  train,  which  had  stopped  at  the  tank  for  water. 
He  sat  down  upon  the  platform,  with  his  feet  on  the  steps 
and  his  face  toward  the  south,  and  was  sitting  thus,  without 
holding  to  any  part  of  the  car  for  support,  when  the  acci- 
dent occurred. 

When  the  train  approached  the  white  oak  post  near  the 
trestle,  it  was  running  at  the  rate  of  thirty  miles  an  hour, 
according  to  the  testimony  of  the  brakeman.  Wisely.  Four 
young  men,  Childers,  Meyers  and  the  two  Robinsons,  who 
were  standing  near  the  tank,  with  their  view  of  the  train 
unobstructed,  saw  a  man,  who  proved  to  be  the  brakeman, 
come  out  of  the  rear  of  the  coach,  and  lay  his  hand  on 
Reagan's  shoulder.  Almost  immediately  thereafter,  Reagan 
fell  from  the  car.  The  brakeman  went  into  the  car  and  the 
train  rolled  onward  to  Carbondale.  Wisely  swears  that  as 
soon  as  the  man  went  off,  he  pulled  the  bell  rope,  and  that, 
having  received  no  answer,  he  ran  through  the  train  and 
told  the  conductor.  The  conductor  swears  that  he  wsA  so 
near  Carbondale  when  he  learned  of  the  accident  that  he 
concluded  to  go  on  and  make  his  connection  with  the  Illi- 
nois Central  He  stopped  the  train  at  the  junction  to  regis- 
ter, he  threw  two  switches,  he  ran  to  the  depot,  which  was 
half  a  mile  from  appellant's  road,  and  then  sent  the  brake- 
man  back  to  take  care  of  the  injured  man. 

In  the  meantime,  the  young  men  above  mentioned,  with 
Norbury,  who  had  charge  of  the  tank,  but  had  not  wit- 
nessed the  tragedy,  ran  from  the  tank  to  the  place  where 
Reagan  lay.  The  injured  man's  head  had  struck  the  post. 
Some  of  the  barbed  wire  was  wrapped  around  him.    He 
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^as  bruised  and  cut  in  several  places.  He  was  unconscious 
and  remained  so  till  next  day.  He  was  taken  to  the  home 
of  his  uncle;  and  when  the  brakeman  arrived  at  the  scene  of 
the  accident,  it  was  to  find  that  Beagan  had  received  more 
timel}'^  assistance. 

The  brakeman  swears  that  he  went  back  to  take  up  the 
slack  in  the  bell  rope;  that  he  found  a  stranger  on  the  plat- 
form and  inquired  where  he  was  going;  that  he  understood 
the  man  to  answer  Bethel  or  Belleville,  and  -  then  advised 
him  to  get  inside;  that  the  man  said  he  had  no  ticket — ^also 
that  he  had  no  money;  that  he  (the  brakeman)  then  told 
the  stranger  that  he  oilght  to  have  gotten  oflf  before  the 
train  got  to  going  so  fast;  that  thereupon  the  man  jumped 
from  the  car,  holding  on  with  his  right  hand,  and  was 
dragged  thirty  or  forty  feet;  that  the  train  "  jerked  him,  and 
his  heels  went  up,  and  he  swung  around  sideways;"  and  that 
he  "  hit  the  ground  thirty  or  forty  feet  before  he  got  to  the 
trestle." 

Reagan  swears  that  he  had  fifteen  cents  in  his  pocket,  and 
was  ready  and  willing  to  pay  his  fare;  that  the  fare  was  not 
demanded;  that  he  did  not  know  the  brakeman  was  there 
till  he  felt  a  hand  on  his  shoulder;  that  the  brakeman  asked 
where  appellee  was  going;  that  appellee  answered  "  Car- 
bondale;"  that  the  brakeman  said,  "you  had  better  get 
inside  of  the  car;"  that  appellee  answered  that  he  was 
faring  very  well  where  he  was  sitting;  that  the  brakeman 
put  his  foot  or  knee  in  the  small  of  appellee's  back  and 
shoved  him  off;  that  appellee  "  went  over  just  like  a  wheel, 
head  first,"  and  that  his  injuries  were  so  serious  as  to  render 
him  unconscious  until  some  time  during  the  following  day. 

Life  is  certainly  of  more  value  than  seven  cents.  If  the 
brakeman  shoved  Eeagan  from  the  platform  at  this  danger- 
ous place,  with  the  train  running  at  a  high  rate  of  speed, 
the  company  is  liable,  even  though  Reagan  was  a  tres- 
passer. The  brakeman  knew  the  probable  dangerous  con- 
sequences of  his  act,  for  when  he  was  asked  if  he  got  off 
the  train  when  Reagan  did,  he  answered  that  he  did  not, 
that  he  was  not  ready  to  die. 
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What  is  the  fact  t  It  is  said  to  be  beyond  belief  that  the 
brakeman  should  have  committed  so  fiendish  a  deed.  Equally 
incredible  is  the  other  theory  that  Reagan  jumped  from  the 
car.  The  question  of  a  pure  accident  by  falling  is  not  pre- 
sented, for  of  the  two  actors  who  know  the  absolute  troth, 
one  says  Reagan  jumped  off,  and  the  other  says  he  was 
shoved  off.  What  necessity  was  there  for  Reagan  to  incur 
the  risk  of  jumping  from  the  train }  A  rational  being  in 
his  position  would  have  had  no  fear  of  being  hurled  from  a 
rapidly  moving  train  for  the  non-payment  of  seven  cents. 
The  most  serious  calamity  he  could  have  anticipated  would 
be  the  stopping  of  the  train  and  ejection  therefrom  without 
danger  to  his  person. 

In  any  view  of  the  case  it  is  fully  as  incredible  to  assert 
that  Reagan  jumped  from  the  train  as  it  is  to  affirm  Uiat 
the  brakeman  shoved  him  from  the  train. 

The  young  men  who  stood  near  the  tank  and  witnessed 
the  accident,  saw  the  brakeman  lay  his  hand  on  Reagan's 
shoulder.  One  of  them  says  that  the  brakeman  held  to  the 
railing  at  the  end  of  the  car  with  the  other  hand.  This 
looks  as  if  the  gentleman  was  bracing  himself  for  the  appli- 
cation of  force  to  the  offender.  The  j'oung  men  did  not  see 
a  kick  or  a  shove.  Some  of  them  think  they  would  have 
seen  a  kick  if  force  had  been  applied  in  that  manner.  They 
all  swear,  however,  that  Reagan  might  have  been  shoved 
without  their  cognizance  of  the  act. 

One  of  them  swears,  without  objection,  that  he  has  a  sus- 
picion that  Reiigan  was  shoved  off.  While  this  is  not  proper 
evidence,  it  does  have  a  tendency  to  show  that  the  facts,  as 
they  appeared  to  the  witness,  were  not  inconsistent  with 
the  theory  that  Reagan  was  shoved  from  the  train. 

The  following  statement  occurs  in  the  testimony  of  the 
brakeman,  as  set  forth  in  the  abstract : 

"  I  then  told  him  he  ought  to  have  gotten  off  before  the 
train  got  to  going  so  fast." 

Was  the  brakeman  insisting  that  Reagan  should  get  off? 
And  was  Reagan  pleading  that  the  train  was  going  too  fast? 
And  was  the  brakeman  urging  that  that  was  not  a  sufficient 
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excuse — ^that  he  should  have  gotten  off  sooner  ?  Did  the 
brakeman  take  Beagan  for  a  tramp,  who  might  be  dealt 
with  in  a  summary  manner  without  fear  of  the  conse- 
quences }  He  swears  that  there  had  been  no  trouble  \Tith 
tramps  on  that  day,  but  admits  that  he  might  have  said 
something  about  tramps  on  the  former  trial  of  this  case. 
He  does  not  deny  that  he  regarded  this  man  as  a  tramp. 

All  of  the  young  men  who  witnessed  the  accident  say 
that  Reagan  went  directly  forward  from  the  platform. 

There  was  no  raising  as  if  to  jump.  Childers  and  William 
Kobinson  say  he  went  off  with  his  head  down.  Does  a  man 
dive  when  he  undertakes  to  jump  from  a  rapidly  moving 
train  ?  Meyers  says  he  went  off  head  first — sl  summersault. 
Does  a  man  practice  turning  summersaults  under  such  un- 
favorable circumstances  ? 

We  can  not  readily  understand  how  one  sitting  on  the 
platform  of  a  car,  with  his  feet  on  the  steps,  could  jump 
from  the  train  without  some  preparatory  movement. 

The  evidence  shows  clearly  that  no  such  movement  was 
made. 

We  think  the  jury  were  justified  in  finding  that  the  brake- 
man  shoved  or  pushed  Eeagan  from  the  train.  This  being 
true,  there  is  no  difficulty  in  disposing  of  the  question  of 
damages.  The  act  of  the  brakeman  was  certainly  wanton, 
willful  and  malicious.  The  jury  were  justified  in  giving 
exemplary  as  well  as  actual  damages.  In  this  view  of  the 
case  the  damages  are  not  excessive.  In  fact,  it  appears 
from  the  testimony  of  this  young  man  and  his  physician 
that  the  former  has  probably  sustained  permanent  injuries 
such  as  will  interfere  materially  with  his  ability  to  earn  a 
livelihood  by  manual  labor,  which  is  his  only  means  of  sup- 
port.   We  find  no  error  in  the  assessment  of  damages.  | 

We  come  now  to  a  consideration  of  the  instructions.    Five  j 

were  given  for  appellee.  It  is  admitted  that  the  fourth  is 
free  from  error.  AH  instructions  asked  by  appellant  were 
given  without  modification. 

It  is  urged  that  appellee's  first  instruction  is  erroneous  in 
submitting  to  the  jury  the  question  whether  or  not  appellee 
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was  a  passenger.  The  first  instruction  given  for  appellant 
submits  the  same  question  to  the  jury  and  also  defines  the 
word  passenger,  and  appellant  is  therefore  estopped  from 
saying  that  this  was  not  a  proper  question  for  the  consider- 
ation of  the  jury.  Besides,  appellee's  instruction  requires, 
as  indispensable  to  a  recovery,  that  the  jury  find  from  the 
evidence  a  forcible  ejection  of  appellee  firom  the  train, 
while  in  motion^  by  appellant's  brakeman.  In  such  case  it 
was  immaterial  whether  the  relation  of  carrier  and  pas- 
senger did  or  did  not  exist,  as  is  admitted  by  appellant's 
first,  fourth  and  fifth  instructions. 

It  is  also  urged  that  the  instruction  is  erroneous  in  stating 
to  the  jury  that  if  they  And  the  facts  to  be  as  supposed  in 
the  instruction,  they  should  find  for  appellee.  In  such  case 
we  think  the  jury  have  no  discretion  in  the  premises. 
When  the  plaintiff  proves  all  the  facts  necessary  to  entitle 
him  to  recover,  it  is  the  duty  of  the  jury  to  find  in  his 
favor. 

The  foregoing  remarks  dispose  of  the  principal  objections 
to  the  second  instruction.  While  the  measure  of  damages 
is  not  stated  in  this  instruction,  it  is  stated  in  the  third, 
fourth  and  fifth  instruction. 

It  is  not  necessary,  nay,  it  is  hardly  possible,  to  cover  the 
whole  case  with  one  instruction. 

The  criticism  on  the  third  instruction  is  as  follows :  "  The 
third  instruction  is  erroneous  because  it  tells  the  jury  that 
if  they  find  the  defendant  guilty,  in  assessing  the  plaintiff's 
damages  they  should  take  into  consideration  certain  facts. 
This  word  shovM  is  tantamount  to  mrist^  and  should  not  have 
been  used."  According  to  this  proposition  if  the  evidence 
shows  loss  of  time  in  consequence  of  the  injuries  received, 
and  physical  pain  and  suffering  and  permanent  disability  in 
consequence  of  the  same  injuries,  the  jury  may  or  may  not 
consider  these  facts  in  the  assessment  of  damages.  Surely 
this  is  not  the  law. 

The  fifth  instruction  is  criticised,  because  it  tells  the  jury 
that  in  the  opinion  of  the  court,  the  plaintiff  is  entitled  to 
some  damages.  We  do  not  so  understand  the  language. 
^  ^  "'  <^  objectionable  clause  speak  for  itselt    It  is  as  fol- 
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lows :  "  In  determining  the  amount  of  damages  which  the 
plaintifif  is  entitled  to  recover  in  this  case,  if  the  jury  find 
from  the  evidence,  under  the  instructions  of  the  court,  he  is 
entitled  to  recover  any  damages,  the  jury  have  a  right  to, 
and  should  take  into  consideration  all  the  facts  and  circum- 
stances in  evidence  before  them." 

The  next  criticism  is  in  the  use  of  the  word  ahout  in  the 
following  clause :  "  They  (the  jury)  may  consider  the  nature 
and  extent  of  the  plaintiff's  injuries,  if  any,  testified  about 
by  the  witnesses  in  this  case."  The  clause  means  no  more 
than  that  the  jury  may  consider  the  nature  and  extent  of 
the  plaintiffs  injuries,  if  any,  concerning  which  the  witnesses 
have  testified.  The  instruction  does  not  authorize  the  jury 
to  go  beyond  the  evidence,  but  expressly  requires  their  find- 
ings to  be  based  upon  the  evidence. 

We  find  no  substantial  objection  to  any  of  the  instructions 
in  this  case. 

Finally,  it  is  alleged  that  appellee's  attorney  abused 
appellant  in  the  closing  argument  to  the  jury.  It  is 
admitted,  however,  that  appellant  made  no  objection  at 
the  time,  but  sought  to  raise  the  question  by  affidavit  on 
the  hearing  of  the  motion  for  a  new  trial.  This  can  not  be 
done.  The  sf)eech,  if  objectionable,  should  have  been  ob- 
jected to  at  the  time  when  it  was  delivered.  Wilson  v.  The 
People,  94  111.  299;  Campbell  v.  The  People,  109  111.  5G5; 
Chicago  City  Railway  Co.  v.  Duffin,  24  111.  App.  28. 

It  may  be  observed  also,  that  the  trial  judge  does  not 
certify  that  the  speech  in  question  was  made.  He  simply 
certifies  that  on  the  motion  for  a  new  trial,  an  afiidavit  was 
filed  affinning  that  such  a  speech  was  made. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


George  Sehnchmau  et  al.  v.  Commissioners  of  Highways 

et  al. 

1.  Certiorari — Motion  to  Q^iash. — A  pjeneral  motion  to  quash  a  writ 
of  certiorari  is  in  the  nature  of  a  general  demui-rer,  and  upon  such  motion 
no  question  of  imperfection  in  the  form  of  the  petition  arises. 

Vot.  LI  I  32 
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3.  Certiorari — Sufficiency  of  Petition. — A  petition  for  a  certiorari  to 
review  proceedings  for  the  opening  of  a  public  highway,  which  alleges 
that  the  highway  in  question  is  on  the  line  between  tlie  town  of  Bald 
Hill,  in  Jefferson  county,  and  district  41,  in  Perry  county;  that  the 
petition  praying  for  its  establishment  was  not  presented  to  or  acted  upcxi 
by  the  joint  board  of  the  highway  commissioners  of  the  districts;  that 
the  joint  board  did  not  cause  notices  to  be  posted  in  each  of  the  districts 
for  ten  days  prior  to  the  proposed  meeting,  to  hear  reasons  for  and 
against  the  laying  out  of  the  road;  that  the  joint  board  did  not  have  the 
proposed  road  surveyed  or  platted;  that  the  highway  commissioners  of 
the  town  of  Bald  HiU  pretended  to  act  on  the  petition,  and  caused  no- 
tices to  be  posted  in  said  town,  and  the  highway  commissioners  of  dis- 
trict 41  pretended  to  meet  and  act  with  the  highway  commissioners  of 
the  said  town,  but  that  no  cqpy  of  the  i)etition  was  ever  posted  in  Perry 
county;  no  notice  of  the  meeting,  to  hear  reasons  for  or  against  the  lay- 
ing out  of  the  road,  was  ever  posted  in  district  41;  that  the  prayer  of  the 
petition  for  the  laying  out  of  the  road  was  granted;  that  the  damages  of 
M.  S.  were  assessed  by  a  jury;  that  she  took  an  appeal  from  the  verdict 
to  three  supervisors  of  JeffeJison  county;  that  the  supervisors,  though 
summoned,  did  not  act;  that  two  supervisors  of  Jefferson  county  and  a 
road  supervisor  of  district  41  were  then  summoned  to  hear  the  appeal; 
that  tbey  refused  to  take  jiurisdiction,  and  pretended  to  dismiss  the 
**  cause  "  (evidently  meaning  the  appeal);  and  tliat  the  commissioners  of 
the  town  of  Bald  Hill  are  about  to  open  the  road,  insisting  that  the  same 
has  been  lawfully  laid  out;  that  the  petitioners  for  the  writ  of  certiorariy 
one  of  whom  was  a  minor,  were  owners  of  lands  taken  for  the  road  in 
question,  and  that  their  damages  were  not  agreed  upon,  assessed  or 
paid,  and  that  no  steps  were  taken  to  secure  the  relinquishment  of  the 
said  minor's  damages,  is  sufficient  to  require  a  return  to  the  writ. 

8.  KiOBWAYS— Opening  on  a  Toum  or  County  Line. — ^Where  a  public 
highway  is  to  be  laid  out  on  a  town  or  county  line  in  counties  under 
township  organization,  the  petition  must  be  presented  to  the  commis- 
sioners of  each  town,  and  thereupon  it  becomes  the  duty  of  the  commis- 
sioner of  the  two  towns  to  meet  and  act  as  one  body,  in  the  same  time 
and  manner  as  in  other  coses,  in  considering  the  petition,  viewing  the 
premises,  and  making  all  orders  in  reference  to  such  proposed  road.  A 
majority  of  all  such  commissioners  must  concur  in  all  such  orders. 
Such  is  also  the  law  in  counties  not  under  township  organization,  with 
the  additional  requirement  that  a  copy  of  the  petition  shall  be  posted 
in  each  district  interested. 

4.  Highways — Posting  Petition— Jurisdiction, — Where,  in  opening 
a  highway  on  a  county  line,  tlie  petition  and  notice  required  by  law 
are  not  posted  in  one  of  the  counties,  no  jm-isdiction  is  acquired  and  all 
subsequent  proceedings  are  void. 

5.  Highways— Proceeding*  to  EstablisK  etc.,  Without  Jurisdiction. 
— Where  the  commissioners  by  reason  of  irregularities  in  their  proceed- 
ings acquire  no  jurisdiction  of  tlie  subject-matter,  the  fact  that  the  par- 
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ties  interested  had  the  right  to  appeal,  and  did  not  exercise  that  power, 
will  not  prevent  them  from  having  their  remedy  by  a  writ  of  certiorari. 

6.  Highways— jFV>«finp  Notices  in  Proceedings  to  Lay  Out. — In  pro- 
ceedings to  lay  out  a  highway,  the  posting  of  notices  of  the  time  and 
place  when  and  where  the  commissioners  will  meet  to  hear  reasons  for 
and  against  the  laying  out  of  the  road,  relates  to  the  jurisdiction  of  the 
subject-matter  and  of  the  person.  The  failure  to  post  the  notices  can 
not  be  cured  in  any  manner  whatever. 

7.  Highways— Cowimi««io/i6r«  Must  Have  Jurisdiction  of  the  Subject- 
Matter. — ^In  proceedings  to  lay  out  a  public  highway,  where  the  notices 
of  the  time  and  place  of  the  meeting  have  not  been  posted  as  required 
by  law,  the  commissioners  have  no  power  to  proceed  under  any  circum- 
stances, even  if  every  inhabitant  of  the  town  or  district  were  present  to 
act  with  reference  to  the  subject-m&tter. 

8.  Highways— 4P1>«^^  from  Assessment  of  Damages, — ^Where  an 
appeal  is  taken  from  the  verdict  of  the  jury  in  assessing  damages,  such 
an  appeal  will  suspend  only  so  much  of  the  order  of  the  commissioners 
as  affects  the  party  appealing.  It  will  not  suspend  the  order  of  the  com- 
mis^oners  laying  out  the  road. 

Memorandnm.— Certiorari  toreviewproceedings  tolayout  ahighway. 
Error  to  the  Circuit  Court  of  Jefferson  County;  the  Hon.  Edmund  D. 
YoxTNGBLOOD,  Judge,  presiding.  Heard  in  this  court  at  the  August 
term,  1893.    Reversed  and  remanded.    Opinion  filed  March  28,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Brirf  of  Plaintiff  in  Ebrob,  G.  B.  Leonard,  Attorney. 

The  common  law  writ  of  certiorari  may  be  awarded  to 
all  inferior  tribunals  and  jurisdictions  when  it  appears 
they  have  exceeded  their  jurisdiction,  or  in  cases  where  they 
have  proceeded  illegally.  Gerdes  v.  Champion,  108  111. 
137;  People  ex  rel.  Loomis  v.  Wilkinson,  13  Ul.  660;  Com- 
missioners V.  Harper,  38  111.  107. 

These  boards  of  commissioners  at  every  step  proceeded 
without  jurisdiction  or  lawful  right  in  attempting  to  lay 
out  that  road  upon  appellant's  lands;  the  appeal  of  Mary  C. 
Schuchman  nullified  any  order  made  by  the  commissioners, 
and  there  being  no  order  laying  out  this  road  by  the 
three  supervisors,  filed  by  them  with  the  town  clerk,  the 
road  had  not  been  legally  laid  out.  Pool  v.  Breese,  114  111. 
594;  Hyslop  v.  Finch,  99  111.  183;  Deitriok  v.  Highway 
Commrs.,  6  Brad.  70. 
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Failing  to  assess  the  damages  or  make  compensation  to 
the  land  owner  in  laying  out  a  road,  is  not  a  mere  irregu- 
larity, but  renders  the  order  for  the  road  void.  Cooley, 
Cons.  Limitations;  Marsh  v.  Chestnut,  14  III.  225;  Smith  v. 
C.  A.  &  St.  L.  R.  R.  Co.,  67  111.  191;  Mitchell  v.  I.  &  St.  L. 
R.  R.,  68  III.  286;  Chicago  &  A.  R.  R.  v.  Smith,  78  DL  96. 

Brief  of  Defendant  in  Erbob,  Albert  Watson,  Attorney. 

We  quote  the  first  paragraph  of  plaintiflFs  in  errors  brief, 
adding  the  essential  statement  found  in  each  of  the  author- 
ities. 

"  The  common  law  writ  of  certiorari  may  be  awarded  to 
all  inferior  tribunals  and  jurisdictions  when  it  appears 
they  have  exceeded  their  jurisdiction,  or  in  cases  where 
they  have  proceeded  illegally,  and  there  is  no  appeal.'' 
Gerder  v.  Champion,  108  111.  137;  Doolittle  v.  Galena  <fe  C. 
R.  R.  Co.,  14  111.  381;  People  ex  rel.  Loomis  v.  Wilkinson, 
13  III.  660;  Commissioners  v.  Harper,  38  111.  107. 

The  converse  of  the  proposition  is,  where  an  a]){)eal  lies 
the  writ  of  certiorari  at  common  law  will  not  be  awarded. 

Mr.  Justice  Sgofield  delivered  the  opinion  of  the 
Court. 

PlaintiflFs  in  error  presented  a  petition  to  the  Circuit 
Court  of  Jeflferson  County,  praying  for  a  common  law  writ  of 
certiorari  to  be  directed  to  defendants  in  error,  commanding 
them  to  certify  to  the  said  Circuit  Court,  the  proceed- 
ings in  relation  to  the  laying  out  of  a  certain  public  high- 
way on  the  line  between  the  counties  of  Perry  and  Jeffer- 
son. Defendants  in  error  made  no  return,  but  appeared 
and  made  a  motion  to  quash  the  writ,  which  motion  was 
regarded  and  acted  upon  as  a  demurrer  to  the  petition. 

The  motion  was  sustained  and  the  petition  was  dismissed. 
Plaintiffs  in  error  ask  a  reversal  of  this  judgment.  The 
motion  to  quash  is  general  and  amounts  to  no  more  than  a 
general  demurrer.  Therefore,  no  question  of  imperfection 
in  the  form  of  the  petition  arises  on  this  record.  If  the 
petition  is  sufficient  in  substance  to  require  a  return  to  the 
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writ  by  the  respondents,  the  court  erred  in  quashing  the  writ 
and  dismissing  the  petition. 

The  petition  alleges  that  the  public  highway  in  question 
was  on  the  line  between  the  towu  of  Bald  Hill  in  Jefferson 
county  and  district  41  in  Perry  county;  that  the  petition 
praying  for  the  establishment  of  the  road  was  not  presented 
to  or  acted  upon  by  the  joint  board  of  the  highway  com- 
missioners of  the  districts;  that  the  joint  board  did  not  cause 
notices  to  be  posted  in  each  of  the  districts  for  ten  days  prior 
to  the  proposed  meeting,  to  hear  reasons  for  and  against  the 
laying  out  of  said  road;  that  the  joint  board  did  not  have 
the  proposed  road  surveyed  or  platted;  that  the  highway 
commissioners  of  the  town  of  Bald  Hill  pretended  to  act  on 
the  petition  and  to  cause  notices  to  be  posted  in  the  said 
town,  and  the  highway  Commissioners  of  district  41  pre- 
tended to  meet  and  act  with  the  highway  commissioners  of 
the  said  town,  but  that  no  copy  of  the  petition  was  ever 
posted  in  Perry  count}'-;  no  notice  of  the  meeting  to  hear 
reasons  for  or  against  the  laying  out  of  said  road  was  ever 
posted  in  district  41;  that  the  prayer  of  the  petition  for  the 
laying  out  of  the  road  was  granted;  that  the  damages  of 
Mary  C.  Schuchman  were  assessed  by  a  jury;  that  she  took 
an  appeal  from  the  verdict  to  thVee  supervisors  of  Jefferson 
county;  that  the  supervisors,  though  summoned,  did  not  act; 
that  two  supervisors  of  Jefferson  county  and  a  road  super- 
visor of  district  41  were  then  summoned  to  hear  the  appeal; 
that  they  refused  to  take  jurisdiction  and  pretended  to  dis- 
miss the  "  cause "  (evidently  meaning  the  appeal);  and  that 
the  commissioners  of  the  town  of  Bald  Hill  are  about  to  open 
the  road,  insisting  that  the  same  has  been  lawfully  laid  out. 

It  is  also  alleged  that  the  petitioners  for  the  writ  of  cer- 
tiorari^ one  of  whom  was  a  minor,  were  the  owners  of  land 
taken  for  the  road  in  question,  and  that  their  damages  were 
not  agreed  upon,  assessed  or  paid,  and  that  no  steps  were 
taken  to  secure  the  relinquishment  of  the  said  minor's  dam- 
ages. 

Jefferson  county  is  under  township  organization,  while 
Perry  county  is  not.  As  to  the  questions  involved  here, 
however,  the  road  law  as  to  the  two  classes  of    coun- 
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ties  is  substantially  the  same.  Where  a  public  highway  is 
to  be  laid  out  on  a  town  or  county  line  in  counties  under 
township  organization,  the  petition  must  be  presented  to  the 
commissioners  of  each  towrn,  and  thereupon  it  becomes  the 
dutv  of  the  commissioners  of  the  two  towns  to  meet  and  act 
as  one  body,  in  the  same  time  and  manner  as  in  other  cases,  in 
considering  the  petition,  viewine:  the  premises  and  making 
all  orders  in  reference  to  such  proposed  road.  It  is  further 
provided  that  a  majority  of  all  such  commissioners  must 
concur  in  all  such  orders.  Such  is  also  the  law  in  counties 
not  under  township  organization,  with  the  additional  re- 
quirement that  a  copy  of  the  petition  shall  be  posted  in 
each  district  interested.  In  each  class  of  counties  ten  days' 
notice  of  the  time  and  place  fixed  upon  for  hearing  reasons 
for  and  against  the  laying  out  of  Hie  road  must  be  given  by 
posting  notices  thereof  in  three  of  the  most  public  places  in 
the  town  or  district  in  the  vicinity  of  the  proposed  road. 
No  petition  was  posted  in  Perry  county;  no  notice  was 
[X)sted  in  district  41.  Therefore  no  jurisdiction  was  acquired 
and  all  subsequent  proceedings  were  void.  Frizell  et  al.  v. 
Rogers,  82  111.  109;  Commissioners  of  Highwaj^s,  etc.,  v. 
Hoblit,  19  Brad.  259.  This  proposition  is  not  denied  by  the 
defendants  in  error;  but  it  is  urged  that  the  parties  inter- 
ested had  the  right  to  appeal  and  did  not  exercise  that 
jx)wer,  the  attempted  appeal  being  "  void  ab  initio^  and 
that  for  this  reason  they  are  not  in  a  position  to  have  the 
record  reviewed  on  certiorari.  Is  this  the  law  in  a  case 
where  the  commissioners  acquired  no  jurisdiction  of  the 
subject-matter  ? 

In  Commissioners  of  Highways  v.  Harper,  38  111.  103,  the 
Supreme  Court  affirmed  the  judgment  of  the  Circuit  Court, 
quashing  the  proceedings  of  the  commissioners  of  highwaj's 
in  laying  out  a  road,  and  held  certiorari^  and  not  an  appeal 
to  three  supervisors,  to  be  the  pro]>er  remedy  where  the 
commissionei's  had  no  jurisdiction  of  the  subject-matter. 
But  it  is  said  that  this  decision  was  made  on  the  ground 
that  the  supervisors  on  appeal  could  not  consider  questions 
going  to  the  jurisdiction  of  the  commissioners  over  the  sub- 
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ject-matter;  that  under  the  authority  of  Pool  et  al.  v. 
Breese,  114  111.  594,  an  appeal  may  now  be  taken  to  the 
supervisors  on  the  question  of  jurisdiction;  and  that  the 
reasons  for  the  decision  in  the  Harper  case  having  fallen, 
the  decision  itself  has  ceased  to  be  authority.  In  our  opin- 
ion the  Supreme  Court  have  not  intended  to  hold  that  an 
appeal  to  three  supervisors  is  the  only  remedy  where  the 
commissioners  have  attempted  to  lay  out  a  road  without 
jurisdiction  of  the  subject-matter.  In  passing  upon  this 
very  question  in  Frizell  et  al.  v.  Rogers,  supray  the  Supreme 
Court  sfey : 

"  It  can  not  be  said  appellee  ought  to  have  appealed,  be- 
cause the  commissioners,  having  acted  without  jurisdiction, 
there  was  nothing  to  appeal  from.  An  appeal  pre-supposes, 
and,  indeed,  is  a  recognition  of  jurisdiction."  To  the  same 
effect  are  the  following  decisions  of  the  Appellate  Courts : 
Commissioners  of  Highways,  etc.,  v.  Hoblit,  supra;  Trainer 
et  al.  V.  Lawrence,  36  111.  App.  90;  and  Hammon  v.  Commis- 
sioners of  Highways,  38  111.  App.  237.     . 

If  it  should  be  contended  that  the  posting  of  notices  relates 
to  jurisdiction  of  the  person  and  not  of  the  subject-matter,  it 
is  sufficient  to  say  that  the  decisions  of  the  Supreme  Court 
affirm  the  contrary,  and  that  the  failure  to  post  the  notices 
can  not  be  cured  in  any  manner  whatever,  while  failure  to 
acquire  jurisdiction  of  the  person  may  be  cured  by  the  ap- 
pearance of  the  person.  The  commissioners  have  no  power, 
under  any  circumstances,  even  if  every  inhabitant  of  the  town 
or  district  were  present,  to  act  with  reference  to  the  subject- 
matter,  unless  the  notices  of  the  time  and  place  of  the  meet- 
ing have  been  posted  as  required  by  law.  Nor  would  the 
fact  that  Mary  C.  Schuchman  attempted  to  take  an  appeal 
affect  the  decision  in  any  manner.  Her  appeal  was  from 
the  verdict  of  the  jury  in  assessing  her  damages.  Such  an 
appeal  would  suspend  only  so  much  of  the  order  of  the  com- 
missioners as  affected  the  party  appealing.  Pool  et  al.  v. 
Breese,  aupra.^  It  did  not  suspend  the  order  of  the  com- 
missioners laying  out  the  road,  even  if  the  same  was  a  valid 
order.    It  could  not  affect  the  j)etitioners  here,  who  are 
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George  Schuchman  and  the  infant,  Jnlia  Scliuchman,  even 
though  the  latter  appears  by  George  Schuchman  and  Mary 
C.  Schuchman  as  her  next  friends.  We  hold  that  the  court 
erred  in  quashing  the  writ  and  dismissing  the  petition.  The 
judgment  is  reversed  and  the  cause  is  remanded  for  proceed- 
ings in  conformity  with  this  opinion. 


The  St.  Ion  is  Bridge  Company  t.  Sarah  E.  Fellows^ 
Administratrix  of  the  Estate  of  Cyrus  £. 

Fellows^  Deceased. 

1.  Nequoence — In  Constructing  Railroad  Curves. — ^It  is  negligence 
on  the  part  of  a  railroad  company  to  conBtruct  its  track  upon  a  curve 
without  elevating  the  outside  or  depressing  the  inside  track. 

2.  Notice — Frequency  of  Accidents,  Wlien,  etc. — The  fact  that  acci- 
dents are  of  frequent  occurrence,  by  reason  of  a  particular  construction 
of  a  railroad  track,  is  notice  to  the  company  that  the  track  is  in  some  way 
defective,  and  imposes  a  duty  on  the  company  to  take  steps  to  remedy 
the  defect 

8.  Railroad  Companies — Duty  in  Constructing  Tracks. — ^The  duty 
rests  on  a  railroad  company  to  exercise  great  care  and  a  hij^h  degree  of 
skill  to  make  its  track  reasonably  safe  for  the  service  to  which  it  is  to  be 
applied,  and  such  duty  relates  not  only  to  passengers,  but  to  servants  or 
others  who  may  be  lawfully  upon  the  road;  this  legal  obligation  does 
not  impose  the  duty  of  providing  an  absolutely  safe  track  or  machinery; 
it  is  sufficient,  if  it  is  reasonably  safe. 

Memorandam. — Action  for  personal  injuries.  Appeal  from  the  City 
Court  of  East  St  Louis;  the  Hon.  B.  H.  Canby,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1803,  and  affirmed.  Opinion 
filed  March  23,  1894. 

The  Statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Plaintiff* s  instruction ,  the  giving  of  which  is  assigned  for  error : 
The  court  instructs  the  jury  that  a  railroad  company  is  bound  to  exer- 
cise reasonable  care  to  furnish  safe  machinery,  road-bed,  track  and 
switches  connected  therewith;  and  that  a  person  entering  its  employment 
has  a  right  to  presume  that  the  company  has  discharged  its  duty  in  this 
behalf;  and  if  the  jury  believe  from  the  evidence  that  the  road-bed  and 
track  and  switch  of  the  defendants,  at  the  place  and  time  of  the  injury 
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in  question,  were  not  properly  constructed,  and  were  unsafe  for  the 
purposes  for  which  they  were  used  by  the  defendants,  and  that  the 
defendants  had  notice  thereof  before  the  injury,  or  by  the  exercise  of 
reasonable  care  and  diligence  might  have  had  notice  thereof  before  said 
injury,  and  negligently  failed  to  use  ordinary  care  to  make  them  rea- 
sonably safe,  and  that  by  reason  thereof  the  deceased,  Cyrus  E.  Fellows, 
without  notice  of  such  unsafe  condition  of  said  track  and  switch,  while 
in  discharge  of  his  duty,  with  due  care  and  caution,  was,  without 
fault,  then  and  there  injurdi,  from  which  injury  he,  on  the  evening 
of  the  same  day,  died,  and  the  plaintiff  and  next  of  kin  have  sus- 
tained pecuniary  loss  in  their  means  of  support,  then  the  jury  will  find 
for  the  plaintiff,  and  assess  her  damages  at  such  sum  as  they  believe 
from,  the  evidence  to  be  just  compensation  for  the  pecuniary  loss  so 
sustained,  not,  however,  to  exceed  $5,000. 

Apj*ellant'8  Brief,  G.  &   G.  A.  Koerner,  Attorneys. 

The  extent  of  the  legal  duty  of  the  defendant  in  the 
premises,  was  to  use  ordinary  care  to  provide  a  track  that 
was  reasonably  safe  and  fit  for  the  purpose  it  was  intended 
to  serve.  Cooley  on  Torts,  557;  Camp  Point  Mfg.  Co.  v. 
Ballou,  71  111.  417;  Chicago,  R.  I.  &  P.  R.  R.  v.  Lonergan, 
118  III.  41;  Con.  Coal  Co.  v.  Bonner,  43  lU.  App.  23;  L.  S. 
&  M.  S.  R.  R.  V.  McCormick,  74  Ind.  447;  Payne  v.  Reese, 
100  Pa.  St.  306;  Howd  v.  M.  C.  R.  R.  Co.,  50  Miss.  178; 
King  V.  B.  &  W.  R.  R.  Co.,  9  Cush,  112;  Samman  v.  R.  R., 
62  K  Y.  251;  Friel  v.  Ry.  Co.  (Mo.),  22  S.  W.  Rep.  498; 
Potts  V.  P.  C.  &  D.  R.  R.,  2  L.  T.  (JST.  S.)  283. 

►  Appellee's  Brief,  Jesse  M.  Freels  and  Wm.   P.  Launtz, 

Attorneys. 

Sweeney,  their  track  foreman,  says  he  "constructed 
this  track  "  about  two  years  before,  and  that  he  "  did  not 
give  the  outside  rail  any  elevation,"  and  that  no  double  or 
second  rail  was  placed  there  to  take  the  place  of  elevation 
on  this  curve;  this  track  was  thus  dangerously  defective  in 
its  construction;  and  the  defendants  had  notice  of  these  de- 
fects in  their  track,  which  were  defects  in  construction,  two 
years  before  the  time  of  the  injury,  and  were  guilty  of  gross 
negligence  in  failing  to  remove  them  and  make  the  track 
safe;  and  appellant  having  thus  negligently  failed  to  take 
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any  steps  to  make  this  track  safe,  is  liable  for  this  injury, 
caused  by  its  negligence.  Chicago,  B.  &  Q.  R.  R.  Co.  v. 
Gregory,  5S  HI.  273;  Whalen  v.  I.  &  St.  L.  R.  R.  and  Coal 
Co.,  16  Brad.  324;  Chicago  &  I.  R.  R.  Co.  v.  Russell,  91  III. 
298;  111.  Cent.  R.  R.  Co.  v.  Welch,  52  IlL  183;  Chicago  & 
A.  R.  R  Co.  V.  Johnson,  116  HI.  206;  T.,  P.  &  W.  Ry.  Co. 
V.  Conroy,  68  111.  561;  ]Sorth  Pac.  R.  R.  Co.  v.  Herbert,  116 
U.  S.  647;  Chicago  &  N.  W.  Ry.  Co.  v.  Swett,  45  IlL  201; 
Wisconsin  Cent  R.  Co.  v.  Ross,  142  111.  9. 

The  instruction  complained  of  presents  the  case  fully  and 
fairlv  under  the  law  and  the  evidence,  and  as  favorable  to 
defendants  as  they  could  reasonably  ask.  It  is  the  law. 
Chicago  &  X.  W.  Ry.  Co.  v.  Swett,  45  III.  201;  Chicago,  B. 
&  Q.  R.  Co.  V.  Gregory,  58  III.  284;  Chicago  &  E.  I.  R.  Co. 
V.  Hines,  132  111.  168;  Wis,  Cen.  R.  Co.  v.  Ross,  142  IlL  11; 
Whalen  v.  I.  &  St.  L.  R.  &  Coal  Co.,  16  Brad.  323;  IlL  Cent. 
R.  Co.  V.  Welch,  52  IlL  186;  Chicago  &  I.  R.  Co.  v..  Russell, 
91  111.  303;  Toledo,  P.  &  W.  Ry.  Co.  v.  Conroy,  68  IlL  561; 
U.  S.  Rolling  Stock  Co.  v.  Wilder,  116  III.  109. 

Mr.  Justice  Sample  delivehed  the  opiniok  of  the  Court. 

Cyrus  E.  Fellows,  appellee's  intestate,  was  employed  by 
appellant  as  a  switchman,  to  work  in  its  switch  yard  at  East 
St.  Louis,  and,  as  averred  in  the  declaration,  on  the  24th  day 
of  August,  1886,  while  in  the  performance  of  his  duty  with 
all  due  care,  riding  on  the  foot-board. of  a  switch  engine 
then  being  run  or  driven  over  a  side  or  switch  track  in  said 
yard,  the  said  engine  jumped  the  track  at  a  curve  therein, 
because  of  its  improper  construction,  in  that  the  outer  rail 
was  not  elevated,  by  reason  whereof  deceased  was  forced  to 
jump,  or  was  thrown  from  the  foot-board  with  such  violence 
that  he  received  injuries  causing  his  death. 

This  suit  was  brought  for  the  benefit  of  the  next  of  kin, 
who,  it  is  alleged,  were  deprived  of  their  means  of  support 
by  his  death.  There  have  been  several  trials  of  the  case, 
resulting  in  favor  of  the  appellee  except  in  the  one  preced- 
ing this,  wherein  the  jury  found  in  favor  of  appellant  under 
an  instruction  of  the  trial  court  so  to  do,  upon  which  judg- 
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ment  was  rendered,  which  was  reversed  by  this  court  for 
error  in  giving  such  instruction. 

The  court  in  its  opinion  then  said  "  there  was  evidence,  un- 
contradicted, tending  to  prove  the  negligence  charged,  and 
which  the  plaintiff  was  entitled  to  have  considered  by  the 
jury.  Counsel  for  appellees,  in  their  printed  brief,  have  re- 
ferred to  the  opinion  filed  in  this  cause,  and  appearing  in  39 
111.  App.  466,  as  decisive  of  the  case  now  presented,  and 
insist,  if  the  views  therein  expressed  are  adhered  to  by  this 
court,  an  affirmance  of  the  judgment  must  result.  It  is  suffi- 
cient, in  reply  to  this  suggestion,  to  say,  in  this  record  much 
additional  evidence  appears  on  behalf  of  plaintiff  to  support 
the  charge  that  the  track  was  not  safely  and  properly  con- 
structed, not  appearing  in  the  former  record." 

The  same  opinion  is  again  printed  in  the  appellant's  brief 
and  the  position  taken  that  the  evidence,  in  this  record,  is 
substantially  the  same  as  that  upon  which  the  said  opinion 
was  based.  While  it  is  true  that  the  evidence  is  of  the  same 
general  tenor  as  before,  yet  we  believe  that  the  evidence  of 
the  plaintiff  was  much  strengthened  at  the  subsequent 
trial. 

It  is  not  disputed  that  Fellows,  at  the  time  of  his  injury 
resulting  in  death,  was  in  the  strict  performance  of  duty  in 
riding  on  the  footboard  of  the  engine,  and  that  he  was  ob- 
serving due  and  proper  care  for  his  own  safety.  There  is 
no  question  of  contributory  negligence  in  the  case. 

The  sole  issue  of  fact  is,  was  the  appellant  negligent  in 
the  construction  and  maintenance  of  its  track? 

It  is  admitted  there  was  a  curve  in  the  track,  of  about 
fourteen  degrees,  where  the  engine  jumped  it,  and  that  the 
outer  rail  was  not  elevated  nor  the  inner  one  depressed.  In 
other  words,  the  track  on  that  curve  was  constructed  flat. 

The  evidence  clearly  shows  a  curved  track  should  not  be 
go  constructed,  if  it  can  be  avoided.  It  also  shows  that  such 
construction  was  the  cause  of  the  engine,  on  which  the  de- 
ceased was  riding  at  the  time  of  the  accident,  leaving  the 
track.  No  other  cause  is  assigned.  Other  engines  and  cars 
jumped  that  track  before  and  after  this  accident  near  the 
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same  place.     Bennett,  appellant's  switchman,  testified  that 
to  his  knowledge    two  engines    had    jumped   off    there; 
Coomer,  that  he  had  helped  put  an  engine  on  there.    The 
engine  causing  the  accident,  when  placed  back  on  the  track, 
when  started  again,  climbed  the  rail  at  the  same  place.   The 
engine  was  in  good  order.    Haker,  another  switchman,  tes- 
tified that  two  cars  got  oflf  the  track  near  that  place  a  day 
or  so  before  the  accident.     Assuming  that  the  appellant 
had  in  the  first  place  employed  a  competent  and  skillful  man 
to  construct  this  and  the  other  tracks  in  that  switch  yard, 
certainly  these  frequent  accidents  gave  notice  that  this  track, 
for  the  purpose  to  which  it  was  applied,  was  in  some  way- 
defective,  which  imposed  the  duty  on  appellant  to  take  steps 
to  remedy  the  defect.     The  general  theory  of  construction, 
at  the  time,  may  have  been  practical  for  the  use  of  onlinary 
engines,  but  the  evidence  impresses  the  mind  that  this  flat 
track,  with  a  fourteen  degree  curve,  was  not  suitable  for 
possibly  larger  and  longer  engines  and  cars  than  the  ordi- 
nary^.    The  engine  on  the  footboard  of  which  Fellows  was 
riding  was  a  six  wheeler  and  weighed  73,300  pounds.     The 
length  of  the  engine  and  tender  was  sixty  feet,  as  sworn  to 
by  one  of  the  appellant's  witnesses.    Whether  the  various 
displacements  on  this  track  are  to  be  attributable  to  this 
cause  or  not,  there  necessarily  must  have  been  some  ascer- 
tainable cause. 

The  jury  found  it  was  the  want  of  proper  construction. 
The  evidence  shows  a  slight  elevation  of  the  outer  rail  or 
like  depression  of  the  inner  rail,  would  have  made  the  track 
reasonably  safe.  While  there  is  a  conflict  of  evidence  as  to 
its  practicability,  yet  with  the  curve  all  one  way,  apparently 
competent  civil  engineers  affirm  it  could  readily  and  should 
have  been  done.  As  one  testified,  not  to  do  so  was  to  sacri- 
fice safety  to  convenience.  The  duty  rested  on  the  com- 
pany to  exercise  great  care  and  a  high  degree  of  skill  to 
make  its  track  reasonably  safe  for  the  dangerous  service  to 
which  it  was  applied.  C,  B.  &  Q.  Jl.  E.  Co.  v.  Gregory,  58 
111.  284;  Wis.  Cent.  R.  R.  Co.  v.  Ross,  142  111.  14.  Consid- 
ering  the  dangerous  service,  it  was  held  in  the  case  of  C.  & 
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A.  K.  K.  Co.  V.  Shannon,  43  111.  346,  that  the  railroad  com- 
pany was  required  to  exercise  the  highest  degree  of  vigi- 
lance. 

In  the  C.  &  N.  W.  E.  R.  Co.  v.  Swett,  Adm.,  45  111.  203, 
it  was  held  that  such  duty  related  not  only  to  passengers, 
but  to  servants  or  others  who  might  be  lawfully  upon  the 
road. 

This  legal  obligation  does  not  impose  the  duty  of  provid- 
ing an  absolutely  safe  track  or  machinery.  It  is  sufficient 
if  it  is  reasonably  safe.  C,  R.  I.  &  P.  E.  E.  Co.  v.  Loner- 
gan,  118  nL  49.  In  this  case  it  is  said  the  law  imposes  the 
obligation  on  the  company  to  use  reasonable  and  ordinary 
care  and  diligence  to  so  provide  its  servants.  This  language 
is  not  inconsistent  with  that  used  in  the  Shannon  and  Greg- 
ory cases,  supra.  The  result  to  be  attained  is  reasonable 
safety,  considering  th«  consequences  of  a  failure  therein. 

The  care  and  skill  required  by  law  'must  measure  up  to 
that  standard,  whatever  may  be  the  degree.  Our  conclu- 
sion is  that  there  was  evidence  before  the  jury  justifying 
the  finding  that  the  track  at  the  place  of  the  accident  was 
not  reasonably  safe,  and  that  the  appellant  had  not  exer- 
cised that  ordinary  care  and  skUl  that  should  pertain  to 
such  work  to  make  it  so. 

The  court  gave  one  instruction  for  appellee,  which  coun- 
sel for  appellant  say,  "While  it  may  contain  a  correct 
abstract  proposition  of  law,  it  misled  the  jury  because  there 
was  no  evidence  to  base  it  on."  It  is  subject  to  some  criti- 
cism, but  not  that  made  by  counsel,  if  our  conclusion  upon 
the  evidence  is  correct.  When  the  entire  instruction  is  con- 
sidered, especially  in  connection  with  those  given  for  appel- 
lant, it  could  not  have  misled  the  jury  as  to  the  duty  imposed 
by  law  upon  appellant.  There  being  no  material  error  in 
the  record  affecting  the  merits  of  the  case,  the  judgment  is 
affirmed* 
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1.  Neouoekcb — Liability  for  AcU  of  Servants, — ^Appellee,  a  con- 
ductor in  the  employ  of  the  Illinois  Central  Railroad  Company,  was 
injured  while  obeying  the  order  of  his  superior  to  get  out  of  the  way  of 
a  passenger  train  then  overdue,  by  a  collision  with  a  train  in  charge  of 
a  crew  of  the  appellant  who  were  violating  an  explicit  order  of  the 
same  superior^  directing  them  to  move  back  out  of  the  way  and  make 
room  for  appellee's  train.    It  loas  held  that  he  was  entitled  to  recover. 

2,  Practice  in  Appelultb  Court — Abstracting  Instructions. — A 
single  isolated  instruction  printed  in  the  abstract  is  not  in  compliance 
with  the  practice  in  the  Appellate  Courts. 

8.  Practice  in  Appellate  Court— Instructions  to  be  Considered  as  a 
Series. — Instructions  must  be  considered  as  a  series.  The  Appellate 
Court  must  know  what  instructions  were  given,  as  well  as  refused,  before 
it  can  be  intelligently  determined  whether  or  not  the  lower  court  has 
committed  error  in  refusing  an  instruction.   * 


Hemorandam. — Action  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Perry  County;  the  Hon.  Alonzo  S.  Wilderman,  Judge, 
presiding.  Heard  in  this  court  at  the  August  term,  1898,  and  afiSrmed. 
Opinion  filed  March  28,  1894. 

The  statement  of  facts  is  contained  in  £he  opinion  of  the 
court. 

E.  W.  S.  Whbatlkt,  attorney  for  appellant. 


I.  R.  Spilman,  attorney  for  appellee. 

Mr.  Justice  Sample  delivered  the  opinion  of  the  Coukt. 

This  suit  was  brought  to  recover  damages  for  a  personal 
injury.  The  evidence  in  this  case  may  be  said  to  fairly  es- 
tablish the  following  state  of  facts :  That  the  appellee,  as 
conductor  of  a  freight  train  of  the  I.  C.  E.  E.  Co.,  was 
ordered  by  the  man  in  charge  of  the  yards  and  station  at 
Dxx  Quoin,  to  back  his  train  on  track  No.  4,  in  order  to  clear 
the  way  for  passenger  train  then  past  due,  and  that  switch- 
ing crew  of  appellants  then  engaged  in  taking  cars  from 
said  No.  4,  was  also  ordered  to  move  back  out  of  the  wav  of 
apj)ellee's  train;  that  there  were  cars  on  No.  4  that  the 
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switching  crew  desired  to  take  out,  which  w^ere  between  the 
two  engines  or  trains  when  this  order  was  given,  and  that 
the  switching  crew  did  not  promptly  comply  with  the  order, 
but  with  knowledge  of  appellee's  train  backing  up,  and  driv- 
ing back  the  cars  such  crew  was  after,  attempted  to  move 
away  slowly,  but  only  at  such  speed  as  would  enable  them 
to  catch  such  cars,  and  then  endeavor  to  couple  them  as 
they  were  thus  driven  upon  them,  when  finally,  ow^ing  to 
such  management,  appellee's  train  overtook  the  slowly  re- 
ceding train  of  appellant,  resulting  in  the  telescoping  of  the 
north  loose  car  into  the  caboose  of  appellee's  train,  on  the 
rear  platform  of  which  he  was  standing,  causing  the  death 
of  the  rearbrakeman  and  the  serious  injury  of  appellee. 

The  appellee,  when  injured,  was  obeying  an  explicit  order 
of  his  superior  to  get  out  of  the  way  of  a  passenger  train, 
then  overdue,  while  the  crew  of  the  appellant  was  violating 
an  explicit  order  of  the  same  superior,  who  had  directed 
them  to  move  back  out  of  the  way,  and  make  room  for  ap- 
pellee's train.  Had  they  obeyed  the  order  no  collision 
would  have  occurred.  Denton  Plumlee,  who  testified  for 
the  appellant,  says :  "  When  the  short  line  engine  came  up 
to  where  those  cars  (the  loose  cars)  were,  Mayer,  the  Illi- 
nois Central  yard  master,  ordered  them  to  go  south  on  No.  4 
track,  and  get  out  of  the  way  of  number  23.  They  dropped 
back  and  did  not  take  the  car  they  were  after."  Odum, 
who  also  testified  for  appellant,  says :  "  They  con\menced 
to  back  in  on  us,  and  we  commenced  to  move  south.  I  was 
trying  to  make  the  coupling;  they  had  shoved  the  cars  back 
on  us.  I  was  walking  with  my  shoulders  between  the  cars, 
trying  to  make  the  coupling,  both  moving  the  same  way." 

It  is  evident  that  the  switch  engine  crew's  purpose  was 
to  get  the  car,  so  to  speak,  on  the  nm,  with  the  Ixope  and 
expectation  doubtless  that  they  could  also  get  out  of  the 
way  of  appellee's  approaching  train.  It  is  clear  this  crew 
could  readily  have  moved  out  of  the  way  had  they  obeyed 
orders.  In  thus  disobeying  a  positive  order  they  caused 
the  collision,  resulting  in  a  very  serious  injury  to  appellee. 

The  evidence  does  not  show  that  appellee's  train  was 
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backing  at  unusual  speed,  for  Plumlee,  appellant's  witness, 
testified  that  on  his  signal  the  engineer  slackened  the  speed, 
which  caused  the  loose  cars,  which  had  been  reached  by  tlie 
caboose,  to  drop  away  so  that  the  rear  brakeman  could  not 
make  the  coupling;  that  the  signal  was  given  by  Mayer, 
the  superior  over  both  crews,  to  back  down  again.  The 
evidence  does  not  show,  in  our  judgment,  that  the  appellee 
Avas  negligent  in  the  management  of  his  train. 

There  was  ijo  error  committed  by  the  court  in  refusing 
the  instruction  of  appellant,  complained  of.  All  that  was 
valuable  in  it  to  appellant  had  been  given  in  other  instruc- 
tions. This  court  again  desires  to  warn  counsel,  that  a 
single  isolated  instruction  printed  in  the  abstract  is  not  in 
compliance  with  the  practice  in  Appellate  Courts. 

The  refused  instruction  alone  was  printed  in  this  case. 
Lawvers  well  understood  that  instructions  must  be  consid- 
ered  as  a  series,  and  that  Appellate  Courts  must  know  what 
instructions  are  given,  as  well  as  refused,  before  it  can  be 
intelligently  determined,  whether  or  not  the  lower  court 
has  committed  error  in  refusing  an  instruction.  In  this 
case,  however,  we  have  examined  the  record. 

The  principal  complaint  in  this  case  is,  that  the  evidence 
does  not  support  the  verdict.  For  reasons  above  stated  we 
think  it  does,  and  the  judgment  is  aiiirmed. 


ll:  '^    William  Tipton  v.  The  People  of  the  State  of  Illinois. 


1.  Intoxicating  LiquoBS— Construction  of  Statute,— Sec,  1  of  the 
act  to  regulate  the  sale  of  intoxicating  liquors  outside  the  incorporated 
limits  of  cities,  towns  and  villages,  approved  May  4,  1887,  in  its  plain 
meaning  and  intent  i&  to  prohibit  the  sale  of  such  liquors  outside  the 
limits  of  cities,  towns  or  villages,  in  less  quantities  than  five  gaUons, 
except  in  the  original  package  as  put  up  by  the  manufacturers,  and  each 
package  must  contain  five  gallons  or  more. 

Memorandnm.— Indictment  for  unlawfully  selling  intoxicating  liquors. 
Appeal  from  the  Circuit  Com-t  of  Clay  County;  the  Hon.  CAiutOLL  C 
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Booos,    Judge,  presiding.    Heard   in  this  court  at  the  A.ugust  term, 
1893,  and  affirmed.    Opinion  filed  March  28,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Gershom  A.  HoFF  and  Alonzo  Hoff,  attorneys  for  the 
appellant. 

H.  W.  Shrineb,  state's  attorney,  for  the  people. 

Mb.  Justice  Green  delivered  the  opinion  of  the  Court. 

Appellant  was  indicted  for  and  tried  and  convicted  of 
violating  the  provisions  of  Sec.  1,  Chap.  43,  3d  Starr  & 
Curt.  Stat.  237.  The  indictment  contained  two  counts. 
Defendant  filed  his  motion  to  quash  both.  The  court 
quashed  the  second  count  and  overruled  the  motion  as  to 
the  first,  which  charged  defendant,  not  then  and  there  hav- 
ing a  legal  license  to  keep  a  dram  shop,  with  selling  intox- 
icating liquors  in  less  quantity  than  five  gallons,  and  not  in 
the  original  package  as  put  up  by  the  manufacturer,  and 
the  said  place  where  said  intoxicating  liquor  was  sold,  not 
then  and  there  being  within  the  incorporated  limits  of  any 
city,  town  or  village. 

The  cause  was  tried  by  a  jury  and  the  people  introduced 
a  witness  by  whose  testimony  it  was  proved  that  appellant 
sold  him  intoxicating  liquor  in  less  quantity  than  five  gal- 
lons, and  not  in  the  original  package  as  put  up  by  the  man- 
ufacturer, and  that  said  sale  was  so  made  in  Clay  county, 
Illinois,  at  a  place  not  within  the  incorporated  limits  of  any 
city,  town  or  village.  No  other  evidence  was  introduced. 
The  jury  found  defendant  guilty  as  charged  in  said  first 
count,  and  the  court  sentenced  defendant  to  pay  a  fine  of 
$50,  and  entered  judgment  against  him  for  the  amount  of 
fine  and  costs.  The  only  question  in  the  case  is,  what  con- 
struction should  be  given  said  Sec.  1  ?  It  is  in  the  following 
language : 

"  Whoever  shall,  outside  of  the  incorporated  limits  of  any 
city,  town  or  village,  by  himself  or  another,  either  as  prin- 
cipal, clerk  or  servant,  directly  or  indirectly,  sell,  barter  or 
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exchange,  or  in  mny  manner  dispose  of,  for  money  or  any- 
thing of  ralae,  any  intoxicating'  liqnor  of  any  kind,  in  any 
less  quantity  than  five  gallons,  and  in  the  original  package 
as  put  np  by  the  mannfactorer,  shall,  for  each  offense,  be 
fined,"  etc 

On  behalf  of  appellant  it  is  contended  that  to  consti- 
tnte  an  offense  in  xiolation  of  the  provisions  of  this  section, 
when  they  are  properly  constmed,  and  wsurant  the  con- 
Tiction  of  a  person  indicted  for  snch  violation,  it  is  essential 
to  allege  in  the  indictment,  and  prove  that  the  intoxicating 
liqnor  sold  by  defendant,  was,  when  sold,  in  the  original 
p'lchvje  as  pat  up  by  the  manofactorer.  Hence,  the  allegar 
tion  in  said  first  coant  being  that  the  intoxicating  liqnor 
when  sold  by  defendant  ira^  not  in  snch  original  package,  no 
offense  was  charged;  the  conrt  erred  in  refusing  to  qoash 
that  coant,  and  the  conviction  of  appeUant  was  nnlawfoL 
In  the  case  of  Jackson  v.  The  People,  36  App.  Ct.  Rep. 
SS,  we  give  oar  constraction  of  this  section  and  the  rea- 
sons supporting  that  constraction,  and  hold  that  its  plain 
meaning  and  intent  is  to  prohibit  the  sale  of  intoxicating 
liqnor  outsi-le  of  the  limits  of  a  city,  town  or  village,  in  less 
quantities  than  five  gallons,  except  in  the  original  package 
as  put  up  by  the  manufacturer,  and  such  package  must  con- 
tain five  gallons  or  more.  We  are  entirely  satisfied  with  the 
conclusion  reached  by  us  and  the  reasons  given  in  that  case, 
and  shall  adhere  to  the  opinion  therein  expressed  until  ad- 
vised to  the  contrary  by  our  Supreme  Court  In  this  case 
we  hold  said  first  eount  in  apt  words  charged  a  violation  of 
said  section  by  appellant;  that  the  evidence  established  his 
guUt,  and  that  he  was  lawfully  convicted  of  the  offense 
charged.    The  judgment  is  affirmed. 


John  J.  B.  Patrick  v.  James  L.  Perrjraan. 

1.  Practicb  nv  Appkllats  Ooust— f  rror  m  RrjecHng  Erid/mee-^ 
Where  evidence  oSTered  is  objected  to  by  the  adverse  party  aad  the  objee> 
tion  sustained,  in  order  to  assign  the  rejection  of  sach  evidence  for  orar, 
an  exception  most  be  taken  to  the  ruling  of  the  court,  and  the  evidence 
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offered  must  be  shown  by  the  bill  of  exceptions  so  that  the  Appellate 
Court  can  determine  the  materiality  of  it. 

2.  Peacticb— -Opening  a  Case  for  Further  Evidence, — A  trial  court 
is  not  required  to  open  a  case  after  it  is  closed,  for  further  evidence,  with- 
out a  showing  that  the  evidence  will  enlighten  the  court  as  to  the  issues, 
or  that  the  party  could  not  procure  the  evidence  upon  the  trial  of  the 
case. 

3.  Dentistry — When  the  Six  Months^  Limitation  Begins  to  Run. — 
The  act  to  regulate  the  practice  of  dentistry  was  approved  on  May  30, 
1881,  and  went  into  effect  on  July  1,  1881.  It  provided  that  every  per- 
son engaged  in  the  practice  of  dentistry  in  this  State,  should  cause  his 
name  and  residence  or  place  of  business  to  be  registered  with  the  board 
of  examiners  within  six  months  from  the  date  of  the  passage  of  the  act. 
It  was  held  that  the  word  *'  passage'*  refers  to  July  1st  and  not  to  May 
80th,  the  date  of  its  approval,  and  that  the  six  months'  limitation  com- 
mences to  run  on  July  1st. 

4.  Dentistry— Compliance  toith  the  Law  Essential. — A  person  not 
being  a  registered  dentist,  under  the  law  regulating  the  practice  of  den- 
tistry, is  not  entitled  to  collect  for  his  services  in  the  practice  of  den- 
tistry. 

Memorandam.— Assumpsit  Appeal  from  the  Circuit  Court  of  St. 
Clahr  County;  the  Hon.  AiiONZO  S.  Wilderman,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1893,  and  affirmed.  Opinion 
filed  March  23, 1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

N.  NiLES,  attorney  for  appellant. 

William  Winkblman  and  James  M.  Hat,  attorneys  for 
appellee. 

Me.  Justicb   Scofield  delivered  the  opinion  of    the 

COUBT. 

Appellant  sued  appellee  before  a  justice  of  the  peace  for 
$52  alleged  to  be  due  him  for  services  as  a  dentist,  and 
recovered  the  full  amount  claimed.  On  the  trial  of  the  case 
without  a  jury  on  appeal  in  the  Circuit  Court,  a  judgment 
was  rendered  in  favor  of  appellant  for  $17,  and  it  was 
ordered,  on  motion  of  appellee  for  an  apportionment  of  the 
costs,  that  each  party  pay  his  own  costs.  Appellant  brings 
the  cause  to  this  court  and  assigns  six  errors  for  our  consid- 
eration. 
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1.  The  Circuit  Court  erred  in  admitting  in  evidence 
a  "written  unsigned  memorandum  in  the  handwriting 
of  a  '  young  lady,'  and  in  the  words  ^  Paid  Dr.  Patrick  $20 
to-day ' "  (page  15,  line  2i).  The  record  shows  that  such  a 
writing  was  offered,  but  does  not  show  that  it  was  admitted 
in  evidence.  An  exception  is  certainly  unavailing  when  the 
court  has  made  no  ruling  to  which  the  exception  can  attach. 

2.  The  court  erred  in  refusing  to  "  inspect  the  books  of 
account  of  plaintiff,  containing  all  the  dealings  between  the 
parties  herein,  before  judgment  rendered,  and  after  argu- 
ment of  counsel  and  submission  of  the  cause  to  the  court 
sitting  as  a  jury.  The  record  shows  that  the  books  of  ac- 
count were  not  offered  in  evidence,  but  that  some  davs  after 
the  evidence  and  arguments  had  been  heard  and  the  cause 
submitted  for  decision,  appellant  offered,  in  open  court,  to 
submit  his  account  books  to  the  court  for  insjiection.  The 
refusal  of  the  court  to  inspect  the  books  is  complained  of  as 
error,  and  yet  there  is  nothing  in  the  record  to  show  in  what 
manner  the  books  would  have  enlightened  the  court  as  to 
the  issues,  or  that  appellant  could  not  have  offered  the  books 
in  evidence  upon  the  trial  of  the  case.  The  court  was  not 
required  to  open  the  case  for  further  evidence  without  a 
showing  and  no  showing  whatever  was  presented. 

3.  The  court  erred  in  "  overruling  plaintiff's  motion  for 
a  new  trial."  Inasmuch  as  no  exceptions  were  taken  to  the 
rulings  of  the  court  in  admitting  or  excluding  evidence,  and 
no  propositions  of  law  were  submittad  to  the  court  to  be 
held  or  refused,  there  is  nothing  to  consider  under  this  head, 
but  the  suflBciency  or  insufficiency  of  the  evidence  to  support 
the  findings  of  the  court.  The  evidence  upon  the  trial  was 
conflicting.  Appellee  claimed  that  he  had  made  certain 
payments  for  which  appellant  refused  to  credit  him.  The 
result  depended  chiefly  on  which  of  the  parties  was  entitled 
to  credence.  We  can  not  say  that  the  court,  who  saw  the 
witnesses  and  heard  them  testify,  eiTed  in  finding  that  the 
pa}inents  had  been  made  and  that  appellee  should  have 
credit  for  them. 

4.  The  court  erred  in  "  refusing  to  allow  interest  on  the 
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judgment  rendered,  as  for  money  withheld  by  an  unreason- 
able and  vexatious  delay  of  payment."  The  e\'idence  shows 
that  appellant  demanded  $52,  and  that  this  was  $35  more 
than  he  was  entitled  to.  The  refusal  to  pay  an  excessive 
amount  was  neither  an  unreasonable  nor  a  vexatious  delay  of 
payment,  and  interest  was  properly  disallowed. 

5.  The  court  erred  in  "  refusing  to  allow  ten  per  cent  on 
said  judgment  as  damages,  for  that  the  appeal  to  the  Cir- 
cuit Court  from  the  justice  of  the  peace  was  prosecuted  for 
the  purpose  of  delay."  If  the  finding  of  the  Circuit  Court 
is  correct,  the  appeal  was  not  prosecuted  for  delay,  but  for 
the  purpose  of  reducing  the  judgment  to  a  proper  amount. 

6.  The  court  erred  in  "  so  apportioning  the  costs  of  suit 
as  to  make  the  plaintiff  pay  all  the  costs  by  him  expended 
in  this  behalf."  Appellant  states  in  his  argument  that  he 
was  required  to  pay  $18.20  and  appellee  $6.05  of  the  costs. 
Assuming  this  statement  to  be  correct,  we  find  no  error  in 
the  order  of  the  trial  court.  The  ratio  of  these  amounts  is 
about  three  to  one.  The  ratio  of  the  judgments  is  about 
the  same.  The  judgment  of  the  justice  was  not  wholly 
affirmed  or  reversed,  but  was  affirmed  in  part,  and  so  the 
Circuit  Court  was  empowered  to  divide  the  cost  between 
the  parties  according  to  the  justice  of  the  case.  Kurd's 
Stat.,  Chap.  33,  Sec.  20.  We  think  that  the  apportion- 
ment was  fairly  and  justly  made.  This  disposes  of  the 
assignment  of  errors  on  the  part  of  appellant.  Appel 
lee,  on  his  part,  has  assigned  the  following  cross-error : 
"  The  Circuit  Court  erred  in  rendering  judgment  in  favor 
of  appellant  when  appellant  has  not  shown  that  he  was 
registered  as  a  dentist  as  provided  by  law."  The  act  to 
regulate  the  practice  of  dentistry  was  approved  on  May  30, 
1881,  and  went  into  effect  on  July  1,  1881.  This  act  pro- 
vided that  every  person  engaged  in  the  practice  of  dentistry 
in  this  State  should  cause  his  name  and  residence  or  place 
of  business  to  be  registered  with  the  board  of  examiners 
within  six  months  from  the  date  of  the  passage  of  the  act; 
also  that  those  not  registered  within  such  period  of  six 
months  should  not  be  permitted  to  practice  dentistry  until 
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duly  examined  and  regularly  licensed.  The  record  shows 
that  appellant  caused  his  name  and  place  of  business  to  be 
registered  on  December  26, 1S8 1.  If  the  six  mon  ths  allowed 
for  registration  b3gan  when  the  act  went  into  effect,  appel- 
lant was  registered  in  time.  If  the  six  months  began  when 
the  act  was  approved,  he  was  not  registered  in  time  and 
can  not  collect  his  fees  by  suit.  City  of  Chicago  v.  Honey,  1 0 
Bradw.  535.  What  is  the  meaning  of  the  language,  "  Within 
six  months  from  the  date  of  the  passage  of  this  act  ? " 

The  formula  used  when  a  statute  is  passed  with  the 
emergency  clause  is  no  guide  in  the  interpretation  of  the 
above  language  when  used  in  the  body  of  the  enactment. 
The  very  object  of  the  emergency  clause  is  to  put  the 
statute  into  immediate  operation,  and  the  word  passage  in 
such  case  refers,  ex  necessitate  rei,  to  the  time  of  the  gov- 
ernor's approval  of  the  law.  In  cases  where  such  a  necessity 
does  not  exist,  but  where,  on  the  contrary,  a  rational  con- 
struction of  the  law  demands  another  definition  of  the 
word,  such  definition  should  be  freely  given  to  carry  out 
the  intention  of  the  legislature.  The  object  of  the  allow- 
ance of  six  months  for  registration  was  to  give  those  who 
were  engaged  in  the  practice  of  dentistry  a  reasonable 
period  of  time  after  the  law  should  take  effect  within 
which  to  adjust  themselves  to  the  new  state  of  things.  No 
dentist  was  bound  to  take  notice  of  the  law  till  it  became 
operative,  and  the  period  fixed  for  compliance  with  the 
provisions  of  the  law  would  be  supposed  to  begin  at  that 
time.  To  say  that  it  began  when  the  law  was  approved 
would  involve  the  absurdity  of  saying  that  the  legislature 
allowed  four  months  and  twenty-nine  days  (from  July  1st  to 
November  30th)  after  the  law  went  into  effect,  within  which 
to  comply  with  its  terras.  The  first  section  of  the  act  pro- 
vided that  it  should  be  unlawful  for  any  person  who  was  not 
engaged  in  the  practice  of  dentistry  in  this  State  at  the  time  of 
the  passage  of  the  act^  to  commence  such  practice  except  under 
the  circumstances  specified  in  that  section.  Can  it  be  sup- 
posed that  it  was  the  intention  of  the  legislature  to  give  this 
law  a  retrospective  action — ^to  say  to  the  dentist,  you  shall  not 
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practice  dentistry,  because  you  did  not  obtain  your  diploma 
more  than  one  month  before  this  law  became  operative? 
We  think  not.  The  word  "  passage  "  in  our  judgment  refers 
to  July  1st,  and  not  to  May  30th.  Authority  for  this  con- 
struction of  the  act  is  found  in  Endlich  on  the  Interpreta- 
tion of  Statutes,  Sec.  181,  and  Harding  v.  The  People,  10  Col, 
387.  In  the  Harding  case  the  appellant  had  been  tried  and 
convicted  for  practicing  medicine  without  a  certificate  from 
the  State  board  of  medical  examiners.  In  reversing  the 
judgment  the  Supreme  Court  say:  "  Our  attention  is  also 
called  to  Sec.  6  of  the  act,  which  provides  that  the  State 
board  of  medical  examiners,  within  ninety  days  after  the 
passage  of  the  act,  shall  receive  through  its  president,  appli- 
cation for  certificates  and  examinations.  In  this  connection 
we  are  cited  to  Sec.  19,  Art.  5,  of  the  Constitution,  which 
provides  that  no  act  shall  take  effect  until  ninety  days  after 
its  passage,  unless  in  case  of  emergency.  In  the  absence  of 
any  emergency  clause,  in  view  of  this  constitutional  provision 
the  expression,  "  after  the  passage  of  the  act/'  as  used  in  the 
law,  can  have  but  one  meaning,  viz.,  after  the  act  goes  into 
eflfect.  In  the  construction  of  statutes,  general  terms  are 
to  receive  such  reasonable  interpretation  as  leaves  the  pro- 
vision of  the  statute  practically  operative."  We  conclude 
that  appellant  was  registered  as  a  dentist  within  the  time 
required  by  law,  and  that  he  is  entitled  to  collect  such 
amounts  as  he  may  have  earned  in  the  practice  of  dentistry. 
The  judgment  is  affirmed. 


St.  Louls^  A.  &  T.  H.  B.  B.  Co.  y.  James  A.  Odum. 

1.  Evidence— TFfea^  is  Not  Negative  Proof.— JJpon  the  issue  as  to 
whether  the  bell  of  a  locomotive  engine  was  rung  at  a  highway  crossing 
as  required  by  law,  the  evidence  of  witnesses  whose  opportunity  to  see 
and  know  was  such  as  to  entitle  their  testimony  to  great  weight,  was, 
that  the  bell  was  not  rung,  so  far  as  they  heard.  It  was  held  not  to  be 
negative  testimony  in  the  sense  that  it  was  the  testimony  of  witnesses 
who  did  not  know  whether  or  not  a  bell  was  rung. 

2.  Railroads  -  Ringing  the  Bell  at  Highvoay  Crossings,  cte.— The  giv- 
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ing  of  four  or  five  blasts  of  the  locomotiTe  whistle,  or  ringing  of  the  bell 
for  less  than  eighty  rods  before  the  reaching  of  the  public  crossing,  is 
not  a  compliance  with  the  law.  The  law  requires  that  the  whistle  on  the 
locomotive  must  be  sounded  eighty  rods  from  the  crossing  and  kept  con- 
tinuously sounding  until  the  engine  reaches  the  crossing,  or  the  bell  on 
the  engine  be  nmg  eighty  rods  before  reaching  the  crossing  and  k^t 
continuously  ringing  until  the  engine  reaches  the  crossing. 

8.  IsaiSLJcnoss—Aaseitsment  of  Damages. — An  instruction  which 
tells  the  jury  to  assess  the  plaintifiTs  damages  at  any  sum  they  believe 
him  entitled  to  from  the  evidence,  is  properly  given. 

4.  Instructions— IHtfy  and  Liability  in  Operating  Trains, — An  in- 
struction which  informs  the  jury,  if  they  believe  from  the  evidence  that 
plain tiif  was  free  from  negligence,  and  the  defendant's  servants  were 
guilty  of  negligence  in  running  a  train  over  a  crossing  at  a  greater  rate 
of  speed  than  was  usual  or  reasonably  safe  to  persons  about  to  cross  the 
track,  and  that  by  reason  of  such  neglect  plaintiff  was  injured  and 
damaged,  he  is  entitled  to  recover,  states  the  law  correctly  as  to  the  duty 
and  liability  of  appellant  in  operating  its  train,  and  submits  the  question 
of  negligence  to  the  jury,  as  a  queation  of  fact  to  ba  determined  by  them 
from  the  evidence. 

5.  Railroad  Companies— Speed  of  Trains.— -While  it  is  true  the  law 
does  not  limit  the  rate  of  speed  at  which  railroad  trains  may  be  run  in 
approaching  highway  crossings,  outside  of  incorporated  cities  and  towns, 
t3  a  certain  number  of  miles  per  hour,  yet  there  is  a  duty  imposed  upon 
railroad  companies  to  operate  their  trains  with  due  regard  to  the  safety 
of  those  traveling  along  the  highway  over  such  crossings.  They  are  not 
to  recklessly  or  carelessly  run  their  trains  at  such  a  high  rate  of  speed 
when  approaching  a  highway,  as  to  endanger  the  safety  of  travelers. 
They  are  to  use  reasonable  care  in  running,  managing  and  controlling 
their  trains,  with  respect  to  speed,  to  avoid  collisions  at  such  crossings. 

6.  Neoug Ea^CK  — 2>egrrces  o/  Care  and  Diligence. — The  degree  of  dili- 
gence required  of  such  corporations  in  performing  their  duty,  depends 
upon  the  circumstances  of  each  case,  and  must  be  a  degree  of  diligence 
amounting  to  reasonable  care. 

7.  Negligence—  What  WUl  Support  a  Finding.— The  fact  that  a  rail- 
road train  in  approacliing  a  highway  crossing  was  running  at  a  speed  of 
thirty  miles  an  hour,  in  violation  of  rules  known  to  those  in  charge  and 
control  of  the  train  limiting  the  maximum  rate  of  speed  to  twenty  miles 
an  hour,  that  the  crossing  was  much  traveled  by  the  public,  also  known 
to  those  in  charge  and  control  of  the  train,  that  at  the  time  of  the  acci- 
dent there  was  much  dust  upon  the  highway  obscuring  the  \4ew,  and 
that  there  were  obstructions  preventing  a  person  approaching  the  cross- 
ing on  the  highway  from  seeing  far  up  the  railroad  track,  will  support 
a  finding  that  defendant  was  guilty  of  negligence  in  running  its  train  at 
a  high  rate  of  speed. 

Memorandnm. — Action  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Williamson  County;  the  Hon.  AiONZO  K.  Vickers,  Judge,  pre- 
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siding.     Heard  in  this  court  at'  the  August  term,  1803,  and  affirmed. 
Opinion  filed  March  28,  1804. 

The  statement  of  facts  is  contained  in  the  opinion  of 
the  court. 

Clemens  &  Warder,  attorneys  for  appellant. 

TouNo  &  Baker,  attorneys  for  appellee. 

Me.  Justice  Green  delivered  the  opinion  of  the  Court. 

This  was  a  suit  brought  by  appellee  to  recover  damages 
for  personal  injuries.  The  declaration  contains  two  counts. 
In  the  first  count  the  negligence  charged  is,  that  '^the 
defendant  then  and  there,  by  its  servants,  were  carelessly 
and  improperly  driving  and  managing  the  said  locomotive 
engine  and  caboose,  by  then  and  there  running  the  said 
engine  and  caboose  at  a  high  and  unreasonable  rate  of  speed 
along  said  railroad,  and  the  said  defendant,  by  its  S3rvant 
aforesaid,  was  carelessly,  improperly  and  negligently  driv- 
ing and  managing  said  locomotive  engine  and  caboose  along 
on  the  said  railroad  near  to  the  said  crossing,  by  then  and 
there  allowing  and  permitting  said  engine  to  assume  such  a 
high  rate  of  speed  as  to  become  dangerous,  and  uncontrol- 
lable bv  the  said  servants  of  the  defendant  who  were  so 
managing  and  running  said  engine,  and  that  by  and  through 
the  neglect  and  improper  conduct  of  the  defendant,  by  its 
servants  in  that  behalf,  the  said  locomotive  engine  and 
caboose  then  and  there  ran  and  struck  with  great  force  and 
violence  against  the  said  wagon,  whereby  the  plaintiff  was 
then  and  there  thrown  with  great  force  and  violence  to  and 
upon  the  ground."  Then  follows  the  averment  of  the 
resulting  injuries  to  plaintiff. 

The  negligence  charged  in  the  second  count,  is  failure  to 
ring  the  bell  or  sound  the  whistle  on  the  engine  continuously, 
when  approaching  the  crossing,  as  required  by  the  statute, 
by  reason  of  which  neglect  it  is  averred  the  collision  with 
plaintiiFs  wagon  occurred,  and  the  injuries  to  him  resulted. 
To  this  declaration  defendant  pleaded  the  general  issue  and 
the  trial  resulted  in  a  verdict  finding  defendant  guilty,  and 
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assessing  plain tiflTs  damages  at  $2,000.  Defendant's  motion 
for  a  new  trial  was  overruled  and  judgment  for  the  said 
amount  and  costs  was  entered.  The  plaintiff  was  riding  in 
a  wagon  drawn  by  a  voke  of  oxen  along  the  public  highway 
toward  the  town  of  Mazon,  and  while  in  the  act  of  crossing 
defendant's  track  at  a  point  about  one  hundred  and  fifty 
yards  outside  of  the  corporate  limits  of  Mazon,  and  where 
said  highway  crossed  the  track,  defendant's  train,  consist- 
ing of  an  engine  and  caboose,  coming  down  the  track  from 
the  north,  struck  the  wagon  about  the  center;  plaintiff 
was  thereby  throim  some  distance  and  fell  upon  the  ground, 
sustaining  serious  injuries. 

A  careful  examination  of  the  evidence  in  the  record  sat- 
isfies us  the  jury  were  fully  warranted  in  finding  defend- 
ant guilty  of  the  negligence  charged  In  the  second  count  of 
the  declaration;  that  such  negligence  caused  the  accident 
and  injur}'  to  plaintiff;  that  he  was  in  the  exercise  of  rea- 
sonable care  for  his  ])ersonal  safety,  when  approaching  and 
attempting  to  cross  the  track  of  defendant's  road  at  the  time 
he  was  injured,  and  that  the  damages  assessed  were  not  ex- 
cessive. It  is  said,  however,  on  behalf  of  appellant,  that 
positive  evidence  established  the  fact  of  ringing  the  bell  as 
required  by  the  statute,  and  the  evidence  introduced  by  ap- 
pellee to  prove  the  averment  that  no  bell  was  rung  nor 
whistle  was  sounded  on  the  engine  continuously,  as  required 
by  the  statute,  was  negative  in  its  character  and  not  entitled 
to  the  same  weight  as  positive  evidence.  On  behalf  of  ap- 
pellant, Higgins,  the  fireman,  Webster,  the  engineer,  Gilbert, 
the  conductor,  and  Strong,  the  brakeman,  testified  the  bell 
Avas  rung  and  whistle  sounded^  Mathews  testified  the  bell 
rung  after  alarm  whistle  sounded.  Ten  witnesses,  whose 
attention  was  directed  to  the  train  at  the  time,  and  imme- 
diately before  the  accident,  whose  opportunity  to  see  and 
know  was  such  as  to  entitle  their  testimony  to  great 
weight,  testified  the  bell  was  not  rung  so  far  as  they  heard, 
and  the  whistle  was  not  sounded  continuously,  but  some  say 
they  heard  one,  and  some  say  two  toots  only,  of  the  whistle. 
This  testimony  is  not  negative  in  the  sense  that  it  is  the 
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ttjstimony  of  witnesses  who  did  not  know  whether  or  not  a 
bell  was  rung  or  a  whistle  sounded,  but  as  said  in  C,  B.  & 
Q.  K.  R.  Co.  V.  Lee,  87  111.  254, "  This  is  testimony  not  nega- 
tive in  its  character.  It  is  the  evidence  of  witnesses  whose 
attention  was  directed  to  what  was  transpiring,  and  the  jury 
saw  and  heard  them  when  testifying,  observed  the  manner 
and  demeanor  of  all  the  witnesses  for  plaintiff  and  defendant 
when  upon  the  stand,  and  knew  better  than  we  can  from  the 
record,  what  weight  should  be  given  to  the  testimony  of  the 
several  witnesses."  I.  C.  E.  R.  Co.  v.  Slater,  129  111.  91.  It 
is  a  fair  conclusion  also,  from  the  evidence,  that  the  neglect 
to  give  either  of  the  signals  as  required  by  the  statute  induced 
plaintiff  to  proceed  and  attempt  to  cross,  believing  he  would 
thereby  incur  no  danger.  There  was  testimony  showing 
that  the  train  was  running  at  a  rate  of  speed  greater  than 
that  of  passenger  trains  of  defendant,  which  was  thirty 
miles  an  hour.  That  the  maximum  rate  of  speed  which,  by 
•the  rules  of  defendant,  the  train  in  question  was  permitted 
to  be  run,  was  twenty  miles  per  hour.  That  the  plaintiff, 
when  approaching  the  crossing  and  just  before  he  drove  on 
the  track,  used  his  sense  of  sight  and  hearing,  looked  both 
ways  up  and  down  the  track,  and  neither  saw  nor  heard  the 
train,  and  Gray,  a  witness  for  plaintiff,  testified  he  was 
going  into  Marion  with  a  wagon  drawn  by  mules,  was 
behind  plaintiff's  wagon  and  had  turned  his  mules'  heads 
to  pass  plaintiff  and  cross,  when  he  saw  the  train  about 
ninety  feet  distant  and  then  jerked  his  mules  back.  That 
he  heard  no  bell  ringing,  but  they  gave  one  whistle  when 
he  first  saw  the  train.  It  is  quite  manifest  that  if  either 
of  the  signals  had  been  given,  and  plaintiff  thereby  warned 
of  the  approach  of  this  swiftly  moving  train,  he  would 
not  have  gone  upon  the  track  and  exposed  himself  to  the 
perU  of  a  collision.  The  question  of  the  care  and  caution 
of  the  plaintiff  was  one  of  fact  for  the  jury  to  detennine, 
and  as  before  said,  the  evidence  justified  them  in  finding 
he  was  exercising  reasonable  care  for  his  personal  safety 
when  approaching  and  attempting  to  cross  the  defendant's 
road.    Complaint  is  made,  however,  that  the  court  erred  in 
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giving  the  fifth  and  seventh  instructions  for  plaintiff.  The 
fifth  instruction  is  as  follows : 

"  The  giving  of  four  or  five  blasts  of  the  locomotive  whis- 
tle, or  ringing  of  the  bell  for  less  distance  than  eighty  rods 
before  the  reaching  of  the  public  crossing,  is  not  a  compli- 
ance with  the  law.  The  law  requires  that  the  whistle  on 
the  locomotive  must  be  sounded  eighty  rods  from  the  cross- 
ing and  kept  continuously  sounding  until  the  engine  reaches 
the  crossing,  or  the  bell  on  the  engine  be  rung  eighty  rods 
before  reaching  the  crossing,  and  kept  continuous!}'  ringing 
until  the  engine  reaches  the  crossing;  and  if  you  believe 
from  the  evidence  tliat  the  whistle  was  not  so  continuously 
sounded,  or  that  the  bell  was  not  so  continuously  rung,  and 
by  reason  of  such  failure  to  ring  the  beU  or  so  sound  the 
whistle,  the  plaintiff,  Odum,  was  lulled  into  a  feeling  of  secu- 
rity in  attemi>ting  to  cross  the  railroad  of  defendant,  and 
that  he  was  exercising  such  care  and  caution  for  his  own 
safety  as  would  have  been  exercised  by  a  reasonable,  pru- 
dent man  under  like  circumstances,  then  in  such  case  3^ou 
should  find  the  defendant  guilty,  and  assess  the  plaintiff's 
damages  at  such  sum  as  you  think  him  entitled  to  from  the 
evidence." 

In  support  of  the  objection  to  said  fifth  instruction,  coun- 
sel for  appellant  cite  T.,  St.  L.  &  K.  C.  R.  K.  Co.  v.  Cline, 
135  111.  44.  The  instruction  in  that  case,-  referred  to  by 
counsel,  omits  the  material  statement  found  in  this  fifth  in- 
struction, that  plaintiff  "  was  exercising  such  care  and  cau- 
tion for  his  own  safety,  as  would  have  been  exercised  by  a 
reasonable,  prudent  man  under  like  circumstances."  Fur- 
thermore, the  court  say  in  the  opinion,  that  giving  the  con- 
demned instruction  would  not,  of  itself,  afford  grounds  for 
reversing  the  judgment  in  that  case.  We  find  no  reversi- 
ble error  either  in  giving  said  fifth  instruction.  The  seventh 
instruction  was  given  as  applicable  to  the  first  count  of  the 
declaration,  which  charges  negligence  in  running  defend- 
ant's train  at  a  high  and  dangerous  rate  of  speed,  and  is  as 
follows : 

"  The  court  further  instructs  you,  that  if  you  believe  from 
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the  evidence  that  the  plaintiff  was  free  from  negligence  on  his 
part  in  attempting  to  cross  the  track  of  the  railroad,  and  the 
defendant's  servants  were  guilty  of  negligence  either  in  run- 
ning over  the  crossing  in  question  at  a  greater  rate  of  speed 
than  was  usual  and  than  was  reasonably  safe  to  persons 
about  to  cross  the  track,  or  in  not  ringing  a  bell  continuously 
or  sounding  a  whistle  for  a  distance  of  eighty  rods  before 
reaching  the  crossing,  and  that  by  reason  of  such  neglect  the 
plaintiff  and  his  property  was  injured  and  the  plaintiff 
thereby  damaged,  then  the  jury  should  find  the  issues  for 
the  plaintiff,  and  assess  his  damages  *at  any  sum  you  believe 
him  entitled  to  from  the  evidence."  This  instruction  is 
objected  to,  because,  1st,  by  it  the  jury  are  told  "  that  the 
running  of  a  train  over  a  crossing  at  a  greater  rate  of  speed 
than  was  usual,  is  negligence."  2d.  "  It  authorizes  the 
jury  in  case  they  find  for  the  appellee  to  assess  damages  at 
any  sum  the  jury  may  believe  the  appellee  entitled  to." 
The  second  ground  does  not  fairly  state  the  tenor  of  the 
instruction,  nor  was  giving  it,  prejudicial  to  the  defendant. 
The  jury  in  assessing  damages  were  restricted  to  the  amount 
they  believed  from  the  evidence,  plaintiff  was  entitled  to,  and 
the  damages  allowed  were  less  than  the  amount  claimed  in 
the  declaration,  and  no  point  is  made  that  they  are  excessive; 
therefore,  as  to  damages,  the  instruction  did  not  prejudice 
defendant's  rights.  The  first  ground  also  does  not  fairly 
state  the  text  or  tenor  of  said  instruction.  By  it  the  jury 
are  informed,  if  they  believe  from  the  evidence  that  plaint- 
iff was  free  from  negligence,  and  the  defendant's  servants 
were  guilty  of  negligence  in  running  over  the  crossing  at  a 
greater  rate  of  speed  than  was  usual,  and  than  was  reason- 
ably safe  to  persons  about  to  cross  the  track,  and  that  by 
reason  of  such  neglect,  plaintiff  was  injured  and  damaged, 
he  was  entitled  to  recover.  This  states  the  law  correctly  as 
to  the  duty  and  liability  of  appellant  in  operating  its  train, 
and  submits  the  question  of  negligence  to  the  jury  as  a 
question  of  fact  to  be  determined  by  them  from  the  evi- 
dence. 
While  it  is  true,  the  law  does  not  limit  the  rate  of  speed 
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at  which  railroad  trains  may  be  ran  in  approaching  highway 
crossings  outside  of  incorporated  cities  and  towns  to  a  cer- 
tain  number  of  miles  per  hour,  yet  there  is  a  duty  imposed 
upon  railroad  companies  to  operate  their  trains  with  due 
regard  to  the  safety  of  those  traveling  along  the  highway 
over  such  crossings,  and  not  to  recklessly  or  carelessly  run 
their  trains  at  such  a  high  rate  of  speed  when  approaching 
a  highway,  as  to  endanger  the  safety  of  such  travelers,  and 
to  use  reasonable  care  in  running,  managing  and  controlling 
their  trains,  with  respect  to  speed,  to  avoid  collisions  at  such 
crossings.  The  failure'to  perform  this  duty  is  negligence, 
creating  liability  to  a  person  injured  thereby,  and  free  from 
negligence  himself.  The  decree  of  diligence  required  of 
such  corporations  in  performing  the  duty,  depends  upon  the 
circumstances  of  each  case,  and  must  be  a  degree  of  diligence 
amounting  to  reasonable  care.  I.  &  St.  L.  R.  R.  Co.  v. 
Stables,  62  111.  313;  R.  R.  I.  &  St.  L.  R.  R.  Co.  v.  Hillmer, 
72  111.  235;  C.  S.  &  Q.  R.  R.  Co.  v.  Lee,  87  lU.  454.  Find- 
ing no  error  in  giving  the  instruction,  the  remaining  ques- 
tions to  determine  are  whether  the  evidence  was  sufficient  to 
establish  the  fact  that  defendant  was  guilty  of  the  negligence 
charged  in  said  first  count,  and  if  so,  did  that  negligence 
result  in  the  injury  complained  of  ?  As  before  stated  the 
evidence  justified  the  jury  in  jSnding  that  the  train  in  ques- 
tion, when  approaching  the  crossing,  was  running  at  a  speed 
of  thirtv  miles  an  hour,  in  violation  of  the  rule,  known  to 
those  in  charge  and  control  of  the  train,  limiting  the  maxi- 
mum rate  of  speed  to  twenty  miles  an  hour;  that  the  cross- 
ing in  question  was  much  traveled  by  the  public;  that  this 
fact  was  also  known  to  those  in  charge  and  control  of  the 
train;  that  at  the  time  of  the  accident  there  was  much  dust 
upon  the  highway  obscuring  the  view,  and  that  there  were 
obstructions  preventing  one  approaching  the  crossing  on  the 
highway  as  appellee  did,  from  seeing  far  up  the  railroad 
track.  These  and  other  circumstances  in  evidence  would 
support  the  finding  that  defendant  was  guilty  of  negligence 
in  running  its  train  at  a  high  and  dangerous  rate  of  speed 
as  charged  in  the  first  count.    It  is  also  apparent  from  the 
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evidence  that  if  the  train  had  been  ranning  at  and  immedi- 
ately before  the  accident,  even  at  the  maximum  rate  allowed 
by  the  said  rule,  the  wagon  would  have  been  drawn  across 
the  track  out  of  danger,  and  plaintiff  would  not  have  been 
in j  ured.  Hence,  upon  a  careful  consideration  of  all  evidence, 
we  have  reached  the  conclusion  that  the  liability  of  defend- 
ant under  the  first  count,  was  fairly  established.  We  per- 
ceive no  good  reason  for  reversing  the  judgment  and  it  is 
affirmed. 


Edwin  Taylor  t,  Martha  Taylor. 

1.  Notice— In  Cliancery  Proceedings  —  Cured  by  Appearance. — 
Where  a  written  notice  informs  the  party  to  be  affected  thereby  of  the 
time  and  term  of  court  when  and  where  the  party  serving  it  wiU  present 
her  petition,  and  what  steps  were  proposed  to  be  taken,  the  appearance 
of  counsel  on  behalf  of  the  party  to  be  affected  at  the  hearing,  without 
objection,  wiU  justify  the  ooiut  in  finding  the  notice  had  been  received 
by  him,  and  he  was  regularly  in  court  in  response  to  it. 

2.  EvmENCE — Admission  Witlumt  Objection, — Where  a  sworn  peti- 
tion was  introduced  and  read  in  evidence  on  behalf  of  defendant  with- 
out objection  thereto,  or  exception  by  counsel  for  plaintiff  in  error,  it  is 
too  late  to  make  objection  in  the  Appellate  Court. 

8.  Chancery  Peacticb — Hearing  Upon  BiU  and  Answer. — Where  a 
party  to  a  chancery  proceeding  consents  to  a  hearing  upon  the  bill  and 
answer,  without  replication,  he  admits  ail  that  is  stated  in  the  answer, 
to  be  tru& 

Mem  Grand  nm«— Chancery  proceedings  to  open  a  decree  entered  upon 
service  by  publication.  Error  to  the  City  Court  of  East  St.  Louis;  the 
Hon.  Benjamin  H.  Canby,  Judge,  presiding.  Heard  in  this  court  at 
the  August  term,  1893,  and  afiSrmed.    Opinion  filed  March  28, 1894. 

Statement  of  the  Case. 

On  April  9, 1890,  Edwin  Taylor  filed  his  bill  for  divorce 
in  the  City  Court  of  East  St.  Louis,  alleging  he  had  been  a 
resident  of  St.  Clair  county,  Illinois,  for  one  year;  that  he 
was  married  to  defendant,  Martha  Taylor,  April  23,  1878, 
in  St.  Louis,  Mo.,  and  cohabited  with  her  until  August  1, 
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1SS7,  and  provided  her  with  all  the  necessaries  and  comforts 
of  life,  to  the  best  of  his  means;  that  on  August  1, 18S7,  she 
deserted  him  without  cause,  and  remained  away  for  more 
than  two  years,  and  has  persisted  in  such  desertion;  makes 
Martha  Taylor  defendant,  and  prays  that  said  marriage  be 
declared  null  and  void. 

Summons  issued  April  9th,  and  was  returned  April  11, 
1890,  by  the  sheriflf,  "not found."  On  July  7, 1890,  Taylor 
filed  his  affidavit,  setting  forth  that  defendant  was  a  resi- 
dent of  St.  Louis,  Missouri.  Notice  to  defendant  of  the 
pendency  of  the  suit  was  published  in  the  "  East  St.  Louis 
Signal,"  seven  successive  weeks;  the  first  publication  on  July 
12,  1890,  and  the  last  on  August  23,  1890.  On  July  16, 
1890,  the  clerk  of  said  court  mailed  copy  of  the  published 
notice,  addressed  to  Martha  Taylor,  St.  Louis,  Mo.  On  Oc- 
tober 18,  1890,  the  City  Court  entered  a  decree  of  divorce 
as  prayed  for.  On  November  10,  1892.  notice  in  writing, 
signed  by  said  Martha  Taylor,  addressed  to  said  Edwin  Tay- 
lor, was  served  on,  and  receipt  thereof  acknowledged  in 
writing  by  N.  Flannigan,  who  had  acted  as  Taylor's  solici- 
tor in  the  divorce  proceeding,  stating  that  on  the  first  day 
of  the  next  term  of  said  court,  or  as  soon  thereafter  as  coun- 
sel could  be  heard,  Martha  Taylor,  defendant  in  said  cause, 
will  present  a  petition  to  said  court  asking  leave  to  file  her 
answer  to  the  bill  of  complaint  therein,  and  that  she  be 
heard  touching  the  matter  of  the  decree  rendered,  as  allowed 
by  the  statute  in  such  case  made  and  provided,  at  which 
time  and  place  Taylor  could  appear  and  oppose  the  petition, 
if  he  saw  fit  to  do  so.  On  the  original  notice  is  this  written 
indorsement :  "  Served  the  within  notice  in  the  City  of  St, 
Louis,  Mo.,  this  10th  day  of  November,  1892,  by  delivering 
a  true  copy  thereof  to  the  within  named,  Edwin  Taylor. 
Ben.  F.  Brady,  Constable  6th  District,  City  of  St.  Louis, 
State  of  Mo.,  by  John  Ellison,  Deputy." 

The  petition  of  defendant  in  error  was  presented  to  the 
City  Court  of  East  St.  Louis,  in  pursuance  of  the  above  notice, 
and  sets  up  the  foregoing  proceedings  in  the  divorce  case. 
That  she  was  not  served  with  the  summons  issued  in  said 
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cause,  nor  with  a  copy  of  the  bill  of  complaint  therein. 
That  she  did  not  receive  the  notice  of  publication  of  the  pend- 
ency of  the  suit,  required  to  be  sent  by  mail  by  the  clerk, 
and  has  not  been  served  with  a  notice  in  writing  of  such 
decree.  Prays  to  be  heard,  touching  the  matter  of  such 
decree.  Presents  her  answer  with  said  petition  denying  that 
complainant  is  or  was  an  actual  resident  of  said  county  of 
St.  Clair,  or  of  the  State  of  Illinois,  at  the  time,  or  as  alleged 
in  the  bilL  Admits  the  marriage,  and  that  she  lived  with 
complainant,  as  alleged.  Denies  desertion  charged.  Alleges 
his  desertion  of  her,  without  cause,  on  August  1,  1887,  and 
ever  since.  Petitioner  asks  leave  to  file  her  said  answer,  and 
that  upon  a  hearing  of  the  matter  involved  in  sai(J  suit,  the 
decree  may  be  set  asdde  or  amended  as  shall  be  just  and 
right,  and  for  general  relief.  The  petition  is  sworn  to  by 
Martha  Taylor,  before  E.  Millard,  notary  public,  November 
9,  1892. 

On  December  5, 1892,  said  court  granted  leave  to  redocket 
the  divorce  case,  and  to  file  said  petition  and  notice,  and  th 
same  was  taken  under  advisement  by  the  court.  On  Decem- 
ber 12, 1892,  leave  was  granted  defendant  to  file  her  answer, 
and  she  is  allowed  to  contest  the  decree  theretofore  entered 
in  said  cause,  with  such  decree  to  stand  until  final  hearing, 
and  the  cause  was  set  for  final  hearing  on  the  I9th  day  of 
December,  1892. 

On  December  20,  1892,  the  parties  came  by  their  respect- 
ive solicitors,  C.  W.  Thomas,  for  complainant,  and  M.  Mil- 
lard, for  defendant.  Counsel  agreed  the  cause  should  then 
be  heard,  and  that  a  jury  be  waived.  Thereupon  the  court 
heard  the  cause  on  the  bill,  answer  and  evidence  adduced, 
and  having  heard  counsel,  found  that  the  complainant  had 
not  resided  in  this  State  one  year  before  bringing  this  suit; 
that  he  is  now  and  was,  before  filing  his  bill  herein,  a  resi- 
dent of  the  city  of  St.  Louis,  State  of  Missouri;  that  he  is 
known  by  the  name  of  Thomas  E.  Taylor;  that  defendant 
did  not  desert  him  as  charged,  but  that  he  deserted  her,  for 
more  than  three  years  last  past,  without  any  cause  or  prov- 
ocation, and  that  complainant  was  not  entitled  to  a  divorce; 
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that  defendant  is  now  and  bos  been  for  more  than  seven 
years  last  past,  an  actual  resident  of  the  said  city  of  St. 
Louis,  and  has  resided  during  that  period  in  the  home  pro- 
vided for  her  by  complainant;  that  defendant  was  not 
served  with  process  or  copy  of  the  bill,  and  did  not  receive 
a  copy  of  the  notica  of  the  finding  of  this  court,  published 
by  the  clerk  and  sent  by  mail,  as  required  by  law,  and  has 
not  been  served  with  a  notice  in  writing  that  the  decree 
herein  was  rendered,  and  had  no  actual  notice  of  any  kind, 
that  this  suit  had  been  instituted  and  the  decree  rendered 
until  October,  1892;  that  there  was  neither  jurisdiction  of 
the  parties  or  subject-matter  of  this  cause,  and  the  decree 
is  wholly  void  and  ought  to  be  set  aside.  It  is  further 
ordered  that  the  decree  for  divorce  be  vacated,  set  aside 
and  annulled;  that  the  bill  of  complaint  be  dismissed  with 
costs,  and  execution  issue  therefor.  It  appears  by  the  cer- 
tificate of  evidence,  that  at  said  final  hearing  defendant 
read  her  petition  in  evidence  without  objection,  and  the 
notice  and  receipt  of  Flannigan  and  indorsement  of  service  as 
before  stated,  and  it  is  further  stated  in  the  certificate  that 
no  other  evidence  was  offered  or  heard  upon  the  said  hearing. 

Charles  W.  Thomas,  attorney  for  plaintiff  in  error. 

M.  Millard,  attorney  for  defendant  in  error. 

Mr.  Justice  Greek  delivered  the  opinion  of  the  Court. 

It  is  contended  on  behalf  of  plaintiff  in  error,  that  the 
decree  vacating  and  annulling  the  decree  for  divorce  and 
dismissing  the  bill,  should  be  reversed  by  this  court  for  two 
reasons.  1st.  Because  there  was  no  proof  before  the  court 
at  the  time  the  answer  was  permitted  to  be  filed,  that  plaint- 
iff in  error  had  received  notice  of  the  proposed  proceeding. 
2d.  Because  there  was  no  sufficient  proof  at  that  time  that 
defendant  in  error  did  not  have  full  notice  of  the  divorce 
proceedings.  In  support  of  the  first  point,  it  is  said  the  re- 
ceipt of  the  written  notice  by  Flannigan,  as  attorney  for 
plaintiff,  was  insufficient,  because  at  time  of  service  the  relar 
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tion  of  attorney  and  client,  between  them,  had  ceased,  and 
that  the  service  of  said  notice  on  plaintiff  in  error,  by  the 
constable  in  St.  Louis,  was  a  nullity,  because  the  return  was 
not  sworn  to.  The  written  notice  fully  informed  plaintiff 
in  error  of  the  time  and  term  of  court,  when  and  where  the 
defendant  in  error  would  present  her  petition,  and  what 
steps  were  projK)sed  to  be  taken,  and  the  appearance  of 
counsel  on  his  behalf  at  the  hearing,  without  objection,  jus- 
tified the  court  in  finding  the  notice  had  been  received  by 
him,  and  he  was  regularly  in  court  in  response  to  the  notice. 
Hence,  the  first  point  is  not  well  taken.  The  contention 
under  the  second  point  is,  that  the  court  erred  in  receiving 
and  considering  as  evidence  the  said  petition  sworn  to  by 
defendant  in  error.  It  appears,  however,  that  at  the  hearing, 
both  parties  appeared  by  counsel.  That  a  jury  was  waived 
and  the  cause  was  heard  by  consent  on  the  bill,  answer  and 
evidence,  and  argument  of  counsel.  That  the  said  sworn 
petition  was  introduced  and  read  in  evidence  on  behalf  of 
defendant,  without  objection  thereto,  or  exception  by  coun- 
sel for  plaintiff  in  error,  and  it  is  too  late  now  to  make  ob- 
jection. It  should  have  been  made  below,  and  if  the  evidence 
was  held  incompetent,  the  defendant  would  have  been 
afforded  an  opportunity  to  supply  competent  evidence  to 
prove  the  same  facts.  In  the  case  of  Washington  v.  L.  &  N. 
Ry.  Co.  et  al.,  136  111.  55,  a  motion  was  made  by  defendants 
in  the  trial  court  that  judgment  for  $200  and  costs  be  entered 
for  plaintiff,  in  accordance  with  her  agreement,  as  adminis- 
tratrix of  the  estate  of  Washington,  to  accept  that  sum  in 
satisfaction  and  release  of  the  claim  against  the  corporation. 
Plaintiff  resisted  the  motion  on  the  ground  that  the  execu- 
tion of  said  agreement  had  been  procured  by  fraud  and  mis- 
representation, and  filed  her  afiidavit  setting  forth  facts  to 
support  her  contention;  defendants  filed  counter  aflSdavits. 
The  motion  was  sustained,  and  judgment  for  plaintiff  was 
entered  for  $200  and  costs. 

In  the  opinion,  it  is  said  complaint  is  made  that  by  the 
course  pursued,  plaintiff  was  deprived  of  the  right  to  cross- 
examine  aflSants  for  defendants,  but  as  she  was  in  court 


532  Appellate  Courts  of  Illinois. 

Vol.  52.]  Lane  v.  Tippy. 

resisting  the  motion  and  made  no  objection  to  the  consid- 
eration of  the  affidavits  by  the  court,  she  can  not  now  be 
heard  to  complain.  If  improper  evidence  was  offered  in 
support  of  the  motion  she  should  then  have  objected  to  it, 
and  thereby,  if  it  was  held  to  be  incompetent,  enable  defend- 
ants to  supply  other  and  competent  evidence.  The  rale 
thus  announced  is  applicable  to  the  facts  in  this  case  and 
decisive  against  the  second  reason  assigned  for  reversal.  In 
conclusion,  it  is  only  necessary  to  sa}^  appellant  was  repre- 
sented by  counsel,  and  having  consented  to  a  hearing  upon 
the  bill  and  answer,  without  replication,  he  admitted  all 
that  was  stated  in  the  answer  to  be  true.  Pankey  v.  Raum, 
51  111.  88;  County  of  Cook  v.  Q.  W.  R  R.  Co.,  119  III.,  p.  224; 
and  the  facts  stated  in  the  answer  and  in  the  petition,  justi- 
fied the  court  in  its  findings,  and  the  court  properly  held  it 
did  not  acquire  jurisdiction  and  did  not  err  in  vacating  the 
decree  for  divorce  which  had  been  entered,  and  dismissing 
the  bill.    The  decree  appealed  from  is  affirmed* 


James  M.  Lane^  James  C.  Balls^  I.  M.  Samuels^  Frank 

Belford^  L.  M.  Carter^  Lonis  Belford  and  Jolin 

B.  Phillips  T.  Polly  Ann  Tippy. 

1.  Intoxicatino  Liquors — Liability  of  Partners. -^'Where  two  or 
more  persons  are  partners  in  the  business  of  seUing  intoxicating  liquors, 
each  of  them  is  responsible  for  aU  the  sales  made  in  the  prosecution  of 
their  joint  business. 

2.  INTOXICATINO  LiQUORS— iVofioc  Not  to  SdL—'No  notice  is  necessary 
to  prevent  sales  of  intoxicating  liquors  to  an  habitual  drunkard.  The 
law  prohibits  such  sales  and  gives  all  the  notice  necessary. 

3.  Intoxicating  Iaqvobb— Sales  to  Habitual  Drunkard, — The  fact 
that  a  person  may  have  been  an  habitual  drunkard  for  years  before  the 
time  sued  for,  is  not  a  bar  to  the  action  to  recover  damages  for  sales  to 
him.    In  such  cases,  the  victim  has  the  right  to  reform. 

4.  Intoxicatino  Liquors— TTwory  of  the  Prohibitory  Law. — ^The  law- 
prohibits  the  sales  of  intoxicating  liquor  to  habitual  drunkards,  upon  the 
theory  that  if  they  can  not  obtain  liquor  they  can  not  become  intoxi- 
cated, and  that,  in  the  course  of  time,  the^  may  recover  the  normal 
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condition  of  body  ^d  mind  to  such  an  extent  as  to  be  able  to  resist  the 
tomptation. 

5.  Intohcatino  Liquobs— -Eicfeni  of  Joint  Liability.  — It  is  not 
necessary,  in  order  to  render  persons  jointly  liable,  to  show  that  their 
sales  must  have  begun  at  the  same  tinxe  and  must  have  kept  pace  to- 
gether to  the  end  of  the  period  sued  for. 

6.  Intoxicatino  Liquors— C/iarac^cr  of  the  Joint  Ltdbility.—U  the 
sales  of  intoxicating  liquors  began  a  few  weeks,  or  even  a  few  months 
before  sales  by  others,  yet,  if  the  sales  were  continued  contempora- 
neously for  a  pet-iod  of  time,  all  are  responsible  for  the  damages  result- 
ing, within  reasonable  limits. 

7.  Intoxxcating  Liquors— W^^^  Must  Appear  to  Fix  the  Liability. 
— Before  a  person  can  be  held  liable,  it  must  appear  that  the  liquor  fur- 
nished by  him  was  the  efficient  alid  proximate  cause,  either  wholly  or  in 
part,  of  the  intoxication  complained  of. 

8.  Intoxicating  Liquors— 27ie  Risk  Involved  in  Selling,— The  risk 
involved  in  selling  intoxicating  liquors,  is  known  to  persons  engaged  in 
such  traffic,  and  is  therefore  voluntarily  assumed  when  they  engage  in 
the  business. 

9.  Intoxicating  Liquors — Joint  Liability  in  Suite  for  Civil  Damages, 
— ^In  suits  for  damages  arising  from  the  sales  of  intoxicating  liquors,  it  is 
not  important  that  the  several  defendants  have  contributed  in  the  same 
proportion  to  the  injuries  complained  of.  They  stand  upon  the  like  foot- 
ing as  persons  who  are  engaged  in  a  joint  tort,  each  being  subject  to 
liability  for  the  whole  damage. 

Memorandum. — Action  for  damages  caused  by  the  sale  of  intoxi- 
cating liquors.  Appeal  from  the  Circuit  Court  of  Williamson  County; 
the  Hon.  Joseph  P.  Robabts,  Judge,  presiding.  Heard  in  this  court  at 
the  August  term,  1893,  and  affirmed.    Opinion  filed  March  23,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
coart. 

Dunoak  &  Ehea,  attorneys  for  appellants. 

Young  &  Bakes  and  Clemens  &  Waedeb,  attorneys  for 
appellee. 

Mr.  Justice  Scofield  delivered  the  opinion  of  the  Court. 

The  declaration  in  this  case  charged  appellants  with  the 
sale  of  intoxicating  liquors  to  appellee's  husband,  thereby 
causing  him  to  become  an  habitual  drunkard,  and  to  squander 
his  money  and  property  as  well  as  the  property  of  his  wife, 
to  the  injury  of  appellee  in  her  property  and  means  of 
support. 
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Appellants  filed  two  pleas,  the  first,  not,gailty,  and  the 
second,  the  five  years  statute  of  limitations.  A  verdict  was 
returned  in  favor  of  appellee  for  $400,  and  judgment  was 
randered  against  appellants  for  that  amount,  whereupon 
they  prayed  and  perfected  an  appeal  to  this  court- 
It  is  not  necessary  to  search  the  record  to  ascertain 
whether  or  not  appellee's  husband  was  an  habitual  drunk- 
ard, for  appellants,  on  the  19th  page  of  their  argument, 
concede  this  fact  in  the  following  language :  "  That  Tippy 
was  an  habitual  drunkard,  and  had  been  for  ten  years  or 
more,  clearly  appears  from  this  record." 

With  this  admission  as  a  starting  point,  we  proceed  to  the 
question  whether  or  not  all  of  the  appellants  assisted  in 
keeping  appellee's  husband  in  a  state  of  habitual  intoxication, 
so  as  to  make  them  jointly  liable  for  the  consequences.  On 
the  same  page  of  their  argument  from  which  the  foregoing 
quotation  has  been  made,  appellants  make  the  further  state- 
ment :  ^'  It  also  appears  that  some  of  the  appellants  have 
sold  him  (Tippy)  intoxicants  a  number  of  times  within  the 
last  year  or  two,  prior  to  the  bringing  of  this  suit.  But  these 
facts,  of  themselves,  do  not  make  out  a  case  of  joint  liability 
against  all  the  appellants." 

Proceeding  upon  the  theory  that  if  a  judgment  against 
many  is  erroneous  as  to  one,  it  must  be  reversed  as  to  all, 
appellants  virtually  admit  that  five  of  the  seven  appellants 
sold  liquor  to  the  appellee's  husband  with  sufficient  fre- 
quency to  make  them  liable  if  the  other  elements  of  liability 
were  proved,  but  they  affirm  that  the  other  two  appellants, 
L.  N.  Carter  or  Mark  Carter  and  Frank  Belford  are  not 
liable  under  the  evidence,  and  that  therefore  the  judgment, 
which  is  joint,  must  be  reversed.  On  the  8th  page  of  their 
argument,  appellants  say:  "  The  only  evidence  of  Mark 
Carter  selling  Tippy  whisky  is  found  in  the  testimony  of 
Thomas  Ice  at  pages  16  to  18  of  the  record."  Appellants 
have  read  the  record  carelessly.  N.  W.  Crain  testified  that 
he  had  seen  Tippy  drink  tolerably  frequently  in  a  number 
of  saloons,  among  them,  the  saloon  of  Carter  &  Belford. 
(Rec.  p.  46.)    William  Sanders  testified  that  he  had  seen 
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Tippy  drink  whisky  and  beer  frequently  in  Mark  Carter's  ^ 
saloon.  (Rec.  p.  81.)  Now,  Mark  Carter  and  Frank  Belford 
were  partners,  during  all  the  time  Carter  was  in  the  business 
at  all,  and  this  partnership  began  about  seven  months  prior 
to  the  commencement  of  this  suit  and  was  continued  to  the 
time  of  the  trial.  Each  of  them  was  responsible  for  all  the 
sales  made  in  the  prosecution  of  their  joint  business.  There- 
fore the  testimony  of  Thomas  Ice,  N".  W.  Crain  and  Will- 
iam Sanders,  applies  to  each  of  these  two  appellants.  Then 
there  is  the  testimony  of  Moody  Cagle,  that  he  had  seen 
appellee's  husband  and  George  Sanders  drink  together  sev- 
eral times  in  Frank  Belford's  saloon  about  one  year  before 
the  trial;  that  Tippy  was  then  "  pretty  drunk,"  and  that 
Frank  Belford  "  waited  on  them."  (Rec.  p.  117.)  And  yet 
appellants,  on  the  8th  page  of  their  argument,  say:  "  The 
only  evidence  of  Frank  Belford  furnishing  him  (Tippy) 
intoxicants,  is  in  the  testimony  of  N.  W.  Crain,  at  page  45 
of  the  record." 

In  view  of  the  foregoing  admissions  and  evidence,  it  is 
apparent  that  every  one  of  the  seven  appellants  contributed 
materially  to  the  habitual  intoxication  of  appellee's  husband, 
during  the  year  or  two  preceding  the  commencement  of  this 
suit,  to  which  period  of  time  the  mass  of  the  testimony  on 
this  point  is  confined. 

What  do  appellants  themselves  testify  on  the  subject? 
Bolls  and  Samuels,  whose  liability  is  virtually  admitted, 
swear  that  they  did  not  sell  to  Tippy  after  his  wife  notified 
them  to  desist.  The  other  five  appellants,  though  sworn  as 
witnesses,  do  not  deny  making  the  sales,  but  state  that  they 
had  no  notice  from  the  wife  not  to  sell  to  the  husband. 
What  notice  was  necessary  ?  The  law  prohibits  sales  to  an 
habitual  drunkard.  This  man  Tippy  had  been  an  habitual 
drunkard  for  years,  and  these  appellants  must  have  known 
the  fact.  The  law  and  the  fact  gave  all  the  notice  which 
was  required.  We  conclude  that  the  evidence  was  sufficient 
to  justify  the  jury  in  finding  that  every  one  of  the  appel- 
lants had  sold  intoxicants  repeatedly  to  appellee's  husband, 
..and  had  contributed  in  a  material  degree  to  his  habitual 
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intoxicatioiL  It  is  not  the  case  of  a  single  lapse  on  the  part 
of  some  law-abiding  vender  of  spirits,  but  of  a  frequent  vio- 
lation of  the  law  by  those  who  must  have  known  Tippy's 
inclination  to  excessive  indulgence. 

The  fact  that  Tippy  may  have  been  an  habitual  drunkard 
for  vears  before  the  time  sued  for,  is  not  a  bar  to  this  action. 
In  such  case  the  victim  has  the  right  to  reform.  The  law 
prohibits  sales  to  him  upon  the  theory  that  if  he  can  not 
obtain  liquor,  he  can  not  become  intoxicated,  and  that  in 
the  course  of  time  he  may  recover  his  normal  condition  of 
body  and  mind  to  such  an  extent  as  to  be  able  to  resist  the 
temptation. 

Apjiellants  are  not  charged  with  creating  the  appetite* 
but  with  fostering  it.  If  they  kept  appellee's  husband  in  a 
state  of  habitual  intoxication  for  one  or  two  years,  they  are 
responsible  for  the  injury  to  the  wife's  means  of  support, 
thereby  caused,  even  though  the  husband  may  have  been  an 
habitual  drunkard  before  they  began  to  sell  to  him. 

It  is  contended,  in  effect,  though  not  in  exact  terms,  that  in 
order  to  render  appellants  jointly  liable,  their  sales  must  have 
begun  at  the  same  time  and  must  have  kept  pace  together 
to  the  end  of  the  period  sued  for.  Such  a  construction  of 
the  law  would  make  it  hopelessly  inoperative,  and  must  be 
made  by  a  higher  court  than  this,  before  it  can  be  accepted 
here  without  question.  If  the  sales  of  one  appellant  began 
a  few  weeks  or  even  a  few  months  before  the  sales  of  the 
others,  yet  if  the  sales  were  continued  contemporaneously 
for  a  period  of  time,  appellants  are  all  responsible  for  the 
damages  resulting  within  reasonable  limits,  and  it  is  not 
necessary,  with  surgical  precision,  to  sever  the  damages  so 
that  they  may  begin  and  end  with  the  commencement  and 
the  cessation  of  contemporaneous  sales.  The  well  consid- 
ered case  of  O'Halloran  et  al.  v.  Kingston,  16  Bradw.  659,  is 
worthy  of  attention  on  this  point.  This  was  a  suit  for  injury 
to  the  wife's  means  of  support,  arising  from  the  habitual  in- 
toxication of  her  husband.  Mr.  Justice  Wall,  in  whose  views 
we  concur,  in  delivering  the  opinion  of  the  court,  says : 

It  is  urged  that  as  to  some  of  the  appellants,  the  proof  is 
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ot  sufficient;  that  it  does  notshow  that  their  sales  contri- 
bated  in  any  substantial  or  material  degree  to  the  habitual 
intoxication  of  the  plaintiff's  husband.  As  already  stated, 
we  think  this  position  not  well  taken.  It  is  shown  that  he 
visited  all  the  places  in  question  and  obtained  more  or  less 
liquor  at  each.  How  much  he  obtained  at  each,  and  to  what 
extent  the  act  of  each  defendant  contributed  to  the  habitual 
intoxication,  it  is  impossible  to  state  with  certainty.  The 
court  instructed  the  jury,  that  before  the  defendants  could 
be  held  liable,  it  must  appear  that  the  liquor  furnished  by 
them  was  the  efficient  and  proximate  cause,  either  wholly 
or  in  part^  of  the  intoxication  complained  of.  This  instruc- 
tion was  repeated  in  several  different  forms,  and  the  jury 
must  have  understood  the  proposition  therein  contained. 
We  are  unable  to  disagree  with  their  finding  in  this  respect. 
It  was  no  doubt  to  meet  just  such  cases  the  statute  was 
devised,  when  it  laid  its  penalty  upon  the  person  or  persons 
who  may  have  caused  the  intoxication  in  whole  or  in  part. 
And  while  those  who  contribute  in  a  small  degree,  may  be 
thus  made  to  suffer  as  much  as  those  who  are  more  culp- 
able, yet  it  is  a  condition  which  is  applied  to  the  traffic  in 
liquors,  which  the  legislature  had  the  power  to  impose,  and 
which  the  courts  can  not  ignore.  It  must  be  remembered 
also,  that  the  risk  thus  involved  was  known  to,  and  there- 
fore voluntarily  assumed  by  appellants  when  they  engap^ed 
in  the  business,  so  that,  in  a  legal  sense,  it  can  not  be  said 
that  they  are  surprised  by  the  enforcement  of  the  law. 

The  last  two  sentences  are  quoted  with  approval  in 
O'Leary  et  al.  v.  Frisbey,  17  Bradw.  553.  In  this  case 
the  court  approve  of  certain  instructions  in  the  following 
language :  "  These  instructions  required  the  jury,  before 
they  could  find  for  appellee,  to  believe  from  the  evidence 
that  her  husband  was  habitually  intoxicated,  and  that  the 
appellant  caused  such  intoxication,  in  whole  or  in  part, 
by  liquors  sold  or  given  to  her  husband,  and  that  by  means 
of  such  intoxication  she  was  injured  in  her  means  of  support. 
How  much  he  obtained  from  each,  and  to  what  extent  the 
act  of  each  appellant  contributed  to  the  habitual  intoxica- 
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tion,  it  is  impossible  to  state  with  certainty,  but  under  those 
instructions  they  were  required  to  find  that  the  liquor  fur- 
nished by  each  of  them  was  the  efficient  and  approximate 
cause,  either  in  whole  or  in  part,  of  the  intoxication  com- 
plained of." 

In  Buckworth  v.  Crawford,  24  111.  App.  603,  the  court  say: 
"  In  suits  to  recover  under  Sec.  9  of  the  Dram  Shop  statute, 
the  plaintiff  may  proceed  against  any  and  all  persons,  jointly 
or  severally,  who  may  have  caused  the  intoxication  in  whole 
or  in  part,  and  in  such  cases  it  is  not  important  that  the 
several  defendants  have  contributed  in  the  same  proportion 
to  the  injuries  complained  of,  and  they  stand  upon  the  like 
footing  as  persons  who  are  engaged  in  a  joint  tort,  each 
being  subject  to  liability  for  the  whole  damage." 

To  the  same  effect  is  the  holding  of  the  Supreme  Court, 
that  where  the  declaration  alleges  that  the  husband's  habit- 
ual intoxication  was  caused  "  in  whole "  by  the  defendant, 
a  recovery  may  be  had  where  the  proof  shows  it  was  caused 
"  in  part,"  only,  by  the  defendant.  Both  v.  Eppy,  80  IlL  283; 
Brannon  et  al.  v.  Silvernail,  81  111.  434. 

Appellants  refer  to  Tetzner  et  al.  v.  Naughton,  12  Bradw. 
148,  as  sustaining  their  views  of  this  case.  A  careful  exami- 
nation of  the  Tetzner  case  will  show  that  the  actual  point 
decided  was,  that  where  one  loses  his  life  by  reason  of  a 
particular  intoxication,  and  suit  is  brought  to  recover  dama- 
ges arising  therefrom,  those  who  caused  the  particular  intoxi- 
cation are  not  liable  jointly  with  those  who  may  have  caused 
his  previous  habitual  intoxication.  The  soundness  of  this 
rule  need  not  be  discussed,  for  it  has  no  application  to  the 
case  under  consideration,  where  the  question  is  injury  to 
means  of  support  arising  from  habitual  intoxication,  and  not 
a  special  loss  resulting  from  a  single  act  of  intoxication. 

Nor  does  the  case  of  Westphal  v.  Austin,  41  111.  App.  648, 
antagonize  the  views  which  we  have  expressed  in  this  opinion. 
We  would  be  loath  to  believe  that  the  learned  judge  who 
wrote  the  opinion  in  that  case,  intended  to  state  what  coun- 
sel seem  to  read  between  the  lines.  It  is  there  held,  that  to 
make  a  liquor  dealer  liable  under  the  statute,  he  must 
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create,  or  assist  in  creating,  the  very  intoxication,  habitual 
or  otherwise,  from  which  the  injury  follows.  If  one  sells 
liquor  to  another,  whereby  the  latter  becomes  an  habitual 
drunkard,  and  then  the  seller  ceases  his  sales,  and  a  long 
time  afterward  others  sell  to  the  same  person,  and  he  con- 
tracts a  disease  from  the  latter  sales  which  causes  death, 
then  the  former  offender  is  not  liable  for  the  injuries  result- 
ing from  the  drunkard's  death.  But  what  if  the  first  seller 
had  continued  to  sell  to  the  moment  of  the  victim's  death; 
\vould  not  he  and  those  who  began  to  sell  later,  all  helping 
materially  to  produce  the  disease  and  to  hasten  death, 
become  jointly  liable  for  resulting  damages  ?  We  say,  yes. 
Otherwise  a  plain  statute  is  repealed  by  judicial  construc- 
tion. 
Appellants  contend,  in  the  next  place,  that  there  is  no 

proper  evidence  in  the  record  to  show  that  appellee  was 
injured  in  her  property  or  means  of  support.  Without 
rehearsing  the  evidence,  we  deem  it  suflBcient  to  state  that 
we  have  carefully  examined  the  record,  and  have  found  an 
abundance  of  evidence  to  show  that  appellee  was  injured  in 
both  her  property  and  means  of  support  during  the  year  or 
two  preceding  the  commencement  of  this  suit. 

Upon  this  point  appellants  make  a  special  objection  to 
tJie  testimony  of  four  witnesses — Moody  Cagle,  appellee. 
Wash  Sisney  and  Pleas  Cagle — who  testified  concerning  the 
drowning  of  certain  sheep  in  April,  1890,  at  a  time  when 
none  of  the  appellants  except  Lane,  was  in  the  saloon  busi- 
ness. When  Moody  Cagle  testified  as  to  the  loss  of  the 
sheep,  but  one  question  was  objected  to,  and  that  was  not 
answered.  (Rec.  pp.  119  and  120.)  The  same  is  true  of  the 
testimony  of  appellee  on  this  point.  (Eec.  pp.  185  and  186.) 
Wash  Sisney  and  Pleas  Cagle  eaoh  testified  as  to  the  loss 
of  the  sheep,  and  gave  some  of  the  particulars  of  the  acci- 
dent. Then  a  wholesale  objection  was  made,  and  a  whole- 
sale exception  was  taken.  The  statement  of  the  record  as  to 
Sisney's  testimony  may  be  sufficient  to  show  that  a  proper 
objection  was  made  and  exception  taken  to  every  question 
at  the  time  when  the  same  was  propounded  and  held  admis- 
sible.    This  is  not  true  of  Pleas  Cagle's  testimony.    But  if 
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Sisney's  testimony  were  stricken  from  the  record,  the  his- 
tory of  the  loss  of  the  sheep  would  be  abundantly  proved 
by  evidence  to  which  no  proper  objection  was  made.  Aside 
from  all  this,  no  harm  was  done  to  appellants,  inasmuch  as 
the  damages  allowed  by  the  jury  are  very  moderate,  and  the 
allowance  of  a  larger  sum  would  have  been  justified  by  the 
evidence.  Complaint  is  made  of  the  rulings  of  the  court  in 
giving  and  refusing  instructions.  There  are  some  inaccu- 
racies in  the  instructions,  it  is  true,  but  nothing  of  a  sub- 
stantial nature.  The  instructions  given  sufficiently  stated 
the  law  to  enable  the  jury  to  properly  Understand  and 
decide  the  case. 

We  are  satisfied  with  the  verdict  and  the  judgment  is 
affirmed. 


W.  B.  McCartney  t.  J,  H.  Washburn. 

1.  BETTLRKEST^What  w  Finctl.—'When  a  party  settles  an  account 
about  which  there  is  a  dispute,  and  gives  his  note  for  the  amount  set- 
tle! upon,  it  is  a  final  settlement. 

2.  Promissory  NoTE--Fat7«re  of  Consideration^Burden  of  Proof. 
— A  party  who  pleads  a  faUureof  consideration  of  a  promissory  note,  has 
the  burden  of  proving  such  failure. 

Memorandam. — Chancery.  Foreclosure  proceedings.  Error  to  the 
Circuit  Court  of  Massac  County;  the  Hon.  Alonzo  K.  Vickers,  Judge, 
presiding.  Heard  in  this  court  at  the  August  term,  1898,  and  affirmed. 
Opinion  filed  March  23, 1804. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

0.  L.  V.  MuLKEY,  attorney  for  plaintiff  in  error. 

Taylor  Dodd  and  W.  A.  Wall,  attorneys  for  defendant 
in  error. 

Mr.  Justice  Sample  deltveked  the  opinion  op  the  Coubt, 
The  plaintiff  in  error  on  the  13th  day  of  December,  1890. 
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executed  and  delivered  to  defendant  in  error  a  note  for 

* 

$1,700,  and  secured  the  same  by  a  mortgage.  On  a  bill  filed 
to  foreclose  the  mortgage,  a  defense  of  fraud  and  failure  of 
consideration  as  to  $160  of  the  amount  was  set  up  in  the 
answer,  which  on  hearing  was  disallowed  by  the  court,  on 
the  ground  that  whatever  may  have  been  the  fact  as  to  the 
$160,  it  was  an  item  specifically  in  dispute  at  the  time  of  the 
execution  of  the  note  and  mortgage,  and  a  settlement  had 
between  the  parties.  The  evidence  shows  this  item  was  in 
dispute  at  the  time  the  note  was  given,  and  was  the  subject 
of  bitter  contention;  that  plaintiff  in  error  advised  with 
friends,  and  finally  agreed  to  the  payment  of  the  $160, 
whereupon  that  item  was  embodied  in  the  $1,700  note. 

The  plaintiff  in  error^  however,  contends  that  this  item 
was  included  in  the  agreement  of  the  defendant;  that  there- 
after they  would  go  to  see  the  parties  to  whom  the  $160  had 
been  paid  for  wheat,  which  had  been  delivered  at  the  mill  of 
plaintiff,  and  if  they  did  not  sustain  his  claim,  then  the 
money  would  be  refunded. 

The  court  below,  in  its  written  opinion,  which  is  embodied 
in  the  record,  did  not  notice  this  feature,  or  at  least  did  not 
allude  to  it  in  the  opinion;  this  claim  of  agreement  is  not 
denied  by  defendant. 

We  have,  therefore,  looked  into  the  record  to  find  evi- 
dence to  sustain  the  plaintiff's  contention  that  the  defend- 
ant did  not,  in  fact,  pay  out  for  plaintiff  the  $160;  for  as 
between  the  parties,  if  a  settlement  is  made  conditional,  as 
here  claimed,  we  understand  the  facts,  may  be  afterward 
proven.  Washburn  swears  that  he  did  not  pay  the  $160; 
exhibits  his  memorandum  of  payment,  and  gives  the  names 
of  some  of  the  parties  to  whom  such  payments  were  made. 

This  proof  is  in  addition  to  th^  prima  facie  proof  offered 
by  the  note  itself. 

The  burden  then  was  on  McCartney  to  disprove  such  pay- 
ments. 

None  of  the  parties  to  whom  it  was  claimed  by  Wash- 
bum,  money  had  been  paid,  were  called  upon  to  disprove 
such  payments. 
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McCartney  thinks,  from  the  amount  of  wheat  in  the  mill, 
that  Washburn  did  not  buy  the  wheat  claimed. 

From  this  alone,  and  what  other  parties  told  him,  which 
was  not  competent,  he  formed  this  conclusion. 

On  the  question  of  fact,  the  evidence  in  this  record  does 
not  sustain  the  defense  of  failure  of  consideration  as  to  the 
$160,  and  the  decree  is  affirmed. 


Tjeent  Heittdselmaii  r.  The  People  of  the  State  of  Illi- 
nois. 

L  BxSTkXDY^ErT(meous  Intiruetions,—la  a  bastardy  proceeding,  it 
is  enxur  lo  mstnict  the  jorr  that  **  the  mother  of  the  child  is  most  likely  to 
know  who  its  father  is.  and  by  whom  it  was  begotten,  and  it  is  for  the 
jury  to  dt'termine  ftrom  aU  the  evidence  in  the  caae,  and  all  the  circom- 
stances«  whether  they  beliere  the  prosecuting  witness  has  told  the  truth 
in  this  case  or  not.** 

Me«i«nia4««*— Bastardy  proceedings.  Appeal  from  the  County 
CVHirt  of  Richland  County;  the  Hon.  T.  A.  FaiTCHKY,  Judge,  presiding. 
HtKin)  in  this  court  at  the  August  term,  A.  D.  181^  Reversed  and  re- 
mamioii    0|vinion  filed  March  33, 1S»4. 

The  opinion  states  the  case. 

K.  It  WnvHKR  and  McCaulkt  &  Rowland,  attorneys  for 
HpjH^llant, 

Xo  apjvaranee  for  appellee. 

Mk,  J  V5ivirK  Samplk  pkutkred  thk  opixiox  of  the  Co0HT. 

The  rtpjH^UiUit  \vhs  fouml  to  be  the  &ther  of  the  bastard 
ohilil  of  KstolU  Elston,  and  appealed  the  case  to  this  court. 
N  innonnis  err\^rs  are  a^i^neii  The  thirds  sixth,  seventh, 
oi^hth  and  ninUi  insirnotions  given  for  the  appellee,  were 
t^riNuuHHis.  The  oiirhth  was :  *^  The  court  instructs  the  jury 
X\\M  tho  n\othor  of  the  child  is  most  likely  to  know  who  its 
tu^hor  is.  au\l  by  whom  it  was  be^nten,  and  it  is  for  the 
jury  t\^  vlotormiue  fn.^m  all  the  evidence  in  the  case,  and  all 
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the  circumstances,  whether  they  believe  the  prosecutiBg  wit- 
ness has  told  the  truth  in  this  case  or  not." 

Comment  is  unnecessary  on  this  instruction.  The  ninth 
instruction  is  as  fatally  defective. 

The  appellee  filed  no  briefs  in  this  case,  and  therefore, 
under  rule  27  of  this  court,  we  are  authorized  to  reverse. 

The  judgment  is  reversed  and  the  cause  remanded. 


William  Simms^  Administrator  of  the  Estate  of  Sarah  A. 
Bnnn^  Deceased^  v.  Yl.  F.  Gness^  Guardian^  et  ah 

1.  Administratob  of  Estates — Duty  of  Making  Inventories, — An 
administrator  or  executor  is  not  the  sole  judge  of  the  performance  of  his 
duty  in  making  an  inventDry  under  Sec.  51,  Ch.  3,  R.  S.  Necessarily, 
the  ultimate  determinadon  must  rest  in  court,  otherwise  if  the  repre- 
sentatiye  refused  to  inventory  any  property,  the  court  would  be  power- 
lees  to  administer  on  the  estate. 

3.  Personal  Rbpbbsentatives— <SutY9  on  Bonds  Not  an  Exclusive 
Remedy. — ^WThile  the  law  affords  a  remedy  upon  the  bond  of  an  admin- 
istrator, it  is  not  exclusive.  Such  remedy  exists  as  to  any  failure  to 
perform  an  official  duty,  bb  for  a  failure  to  collect  what  is  due  the  estate 
and  pay  the  same  out  on  the  order  of  the  court.  The  court  is  not  power- 
lei«  to  require  the  representative  to  perform  his  duties,  because  dam- 
ages for  a  failure  could  be  recovered  on  his  bond. 

8.  Personal  Representatives — Claiming  Property  cw  his  Own. — ^An 
administrator,  if  he  claims  as  his  own  property  ordered  to  be  inventoried, 
can  note  the  fact  in  explanation  of  his  action  on  the  inventory,  and  this 
will  not  bar  him  of  a  hearing  on  the  question  of  ownership  in  a  regular 
trial  at  law.  An  order  to  inventory  property  is  only  interlocutory  and 
not  an  adjudication  of  the  right  of  property. 

4.  Administration  of  Estates— Pou«r  oftTie  Court  to  Order  Prop- 
erty Inventoried. — Ordering  the  administrator  to  inventory  property  of 
the  deceased,  is  a  summary  proceeding  on  the  part  of  the  court  in  the 
nature  of  a  preliminary  investigation  to  determine  probabilities  and  not 
ultimate  rights. 

5.  Administration  op  Estates— ^jfecf  of  the  Order  to  Inventory 
Property  Claimed  by  the  Administrator, — ^The  effect  and  purpose  of  such 
preliminary  order  is  to  bring  the  matter  of  the  disputed  property  within 
the  j\irisdiction  of  the  cornrt,  so  that  an  adjudication  in  the  interest  of 
the  estate  may  be  had  on  such  property. 

6.  Administration  of  Estates— C7aiww  lyy  Administrators,— V^here 
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an  adminisfcrator  ha?  a  demand  against  his  testator,  or  mteBtate*s  estate, 
the  court  in  such  case  will  appoint  some  discreet  person  to  appear  and 
defend  the  estate,  at  which  hearing  a  trial  is  to  be  had  according  to  the 
course  of  the  co:nmon  law,  with  right  of  i^ppeal,  etc. 

7.  Administration  of  Estates. — Sec  8,  Ch.  8,  R.  S.,  has  no  applicar 
tion  to  a  case  where  the  administrator  is  not  ignorant  of  facts  necessary 
to  enable  him  to  list  property  in  dispute,  or  to  identify  or  locate  it. 
Not  being  concealed,  a  discovery  is  not  required. 

Memoraa dam.— Administrator  of  estates.  Appeal  from  the  Circuit 
Court  of  Lawrence  County;  the  Hon.  Silas  Z.  Landbs,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1893,  and  affirmed.  Opinion 
filed  March  28, 1894. 

Statement  of  the  Cabs. 

Sarah  A.  Bann,  the  appellant^s  intestate,  died  on  the  24th 
day  of  September,  ISDl.  On  the  following  2d  day  of  Novem- 
ber, api>ellant — ^being  the  decedent's  son — was  appointed 
administrator  of  her  estate,  and  as  such  filed  an  inventory 
of  property,  to  ^hich  exceptions  were  taken  by  the  guard- 
ian of  two  minor  children  interested  in  the  estate,  and  also 
by  Cora  Dickinson,  on  the  ground  that  property  of  the 
estate,  some  of  which  was  alleged  to  be  in  his  possession  and 
other  within  his  knowledge,  was  not  inventoried.  On  trial 
in  the  County  Court,  there  was  a  finding  against  the  appel- 
lant in  part^  from  which  order  an  appeal  was  taken  to  the 
Circuit  (\>urt.  where  the  finding  was  also  against  him,  and 
this  apjval  was  presented. 

The  court  adjudged  that  TTiUiam  Simms,  as  administrator 
of  tlio  estate  of  Sarah  A,  Bunu,  inventory  the  following 
prt^jvrt  v:  One  bed  and  bedding,  heating  stove,  one  bureau, 
one  yoarlinsr  heifer,  three  dozen  chickens,  fifteen  turkeys, 
;itlo*\:>:>  oash  obtainoii  from  the  Sumner  Bank  {T.  L.  Jones 
Oc  Son\  ton  pnMuissory  notes  secured  by  real  estate  mort- 
caui\  o\ivn:i\l  by  Tol>::iS  Ile;\th  to  decedent  Sarah  A.  Bunn, 
doti^l  May  :>>,  ISiM.and  an  account  against  himself  for  $200, 
and  tliat  dofondant  jvw  the  cost  of  suit,  and  that  an  execu- 
tix>n  i^>i;v^  t^.orx^fv^r.  The  effect  of  appellant's  claim  is  that 
nil  I'uo  prv^]>.^rty  v>f  the  estate  had  been  given  to  him  during 
I  ho  i.:Vui:iO  of  his  doooiient,  in  consideration  that  he  would 
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support  her ;  that  the  notes  were  indorsed  and  delivered  to 
appellant  before  her  death.  The  delivery,  as  well  as  the  gift 
of  any  property  to  appellant  is  denied  by  appellees. 

Gbb  &  Barnes,  attorneys  for  appellant. 

Foster,  McGaughey  &  Robinson,  attorneys  for  appellees. 

Mr.  Justice  Sample  delivered  the  opinion  of  the  CfiuRT. 

The  points  primarily  made  by  appellant  are,  1st,  that  the 
remedy  to  compel  him  to  inventory  the  property  included 
in  the  order  of  the  court  was  by  citation,  under  Sec.  81, 
Chap.  3,  S.  &  C,  p.  226,  and  not  by  exceptions  to  his  inven- 
tory; 2d,  that  he  could  not  be  compelled  to  inventory  a  debt 
against  himself,  which  was  in  dispute,  except  on  a  trial 
under  written  pleadings  and  a  judgment  obtained  against 
him. 

Section  51,  Chap.  3,  S.  &  C.,p.  212,  provides  that  an  "ad- 
ministrator shall  make  out  a  full  and  perfect  inventory  of  all 
such  real  and  personal  estate,  or  the  proceeds  thereof,  as  are 
committed  to  his  superintendence  and  management,  and  as 
shall  come  to  his  hands,  possession  or  knowledge." 

This  duty,  enjoined  bj^  express  law,  the  County  Court  has 
the  power  to  enforce.  The  administrator  or  executor  is  not 
the  sole  judge  of  the  performance  of  that  duty.  Necessarily 
the  ultimate  determination  must  rest  in  the  court,  otherwise, 
if  the  representative  refused  to  inventory  any  property,  the 
court  would  be  powerless  to  administer  on  the  estate.  It  is 
no  answer  to  say  there  would  be  a  remedy  on  the  represen- 
tative's bond.  While  the  law  affords  such  remedy,  it  is  not 
exclusive.  Such  remedy  exists  as  to  any  failure  to  perform 
official  duty,  as  for  a  failure  to  collect  what  is  due  the  estate 
and  pay  same  out  on  the  order  of  the  court,  yet  it  would  not 
be  contended  that  the  court  was  powerless  to  require  the 
representative  to  perform  such  duty  because  damages  for 
such  failure  could  be  incurred  in  his  bond. 

The  representative,  if  he  claims  property  ordered  to  be 
inventoried,  pan  note  the  fact  in  explanation  of  his  action 

Yoi.  Till  8ft 
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on  the  inventory  (Ljmch  v.  Dinan,  66  Wis.  490,  Hilton 
V.  Briggs,  54  Mich.  266),  which  would  not  bar  him  of  a  hear- 
ing on  the  merits  in  a  regular  trial  at  law;  such  an  order 
would  be  only  interlocutory  and  not  an  adjudication  of  the 
right  of  property.  The  mode  of  proceeding  clearly  so  indi- 
cates. It  is  summary  on  the  part  of  the  court  in  the  nature 
of  a  preliminary  investigation  to  determine  probabilities, 
and  not  ultimate  rights.  No  one  Avould  claim  final  adjudi- 
catiiSn  for  such  an  order  as  to  third  parties.  It  has  no  more 
effect  on  the  representative  in  case  he  claims  the  property. 
While  he  is  a  party  to  the  proceeding,  it  is  only  in  a  repre- 
sentative, and  not  in  an  individual  capacity.  The  effect  and 
purpose  of  such  preliminary  order  is  to  bring  the  matter  of 
the  disputed  property  within  the  jurisdiction  of  the  court, 
so  that  an  adjudication  in  the  interest  of  the  estate  on  such 
property  may  be  had. 

Such  order  in  its  scope  and  effect  is  like  one  requiring  a 
receiver  to  list  property  in  dispute.  Seavey  v.  Seavey,  30 
111.  A  pp.  625.  Having  listed  such  property,  the  course  of 
•  the  representative,  in  order  to  have  an  adjudication  on  the 
right  of  property  according  to  the  course  of  the  common 
law,  is  clearly  outlined  in  May  v.  I^ighty  et  al.,  36  111.  App. 
17.  Sec.  72,  Chap.  3,  provides  the  course  to  be  pursued  when 
one  executor  or  administrator  has  a  demand  against  his 
testator  or  intestate's  estate.  The  court  in  such  case  will 
appoint  some  discreet  person  to  appear  and  defend  the 
estate,  at  which  hearing  a  trial  is  had  according  to  the  course 
of  the  common  law,  with  right  of  appeal,  etc. 

Appellant's  counsel*  insists  the  remedy  was  by  citation 
under  Sec.  SI,  Chap.  3.  The  evident  purpose  of  that  section 
is  to  compel  the  discovery  of  property  of  the  estate,  or  of 
information  in  regard  thereto  "  of  which  the  executor  and 
administrator  is  ignorant "  in  order  that  it  may  be  listed  in 
the  inventory  and  ultimately  brought  within  the  control  of 
the  court. 

•In  the  case  at  bar  the  administrator  was  not  ignorant  of 
any  facts  necessary  to  enable  him  to  list  the  property  in  dis- 
pute, or  to  identify  or  locate  it.  It  was  not  concealed  and 
therefore  discovery  was  not  required. 
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The  appellant  having  wrongfully  made  the  costs,  there 
was  no  error  in  adjudging  that  he  should  pay  them.  Cov- 
ington case,  124  111.  363. 

It  is  urged  the  evidence  does  not  warrant  the  order  made. 
This  point  is  made  on  the  theory  that  the  order  has  the 
eflfeot  of  a  determination  of  the  right  of  property,  without 
expressing  any  opinion  as  to  the  sufficiency  of  the  proof  in 
that  regard.  We  hold  it  was  suflScient  to  require  the  prop- 
erty to  be  listed. 

It  is  also  objected  that  the  Circuit  Court  did  not  require 
its  order  to  be  certified  to  the  County  Court  for  further  pro- 
ceedings in  accordance  therewith.  Such  an  order  would 
have  been  proper,  but  it  was  not  essential.  The  order  can 
be  certified  to  the  court  below,  whereupon  that  court  will, 
of  course,  conform  to  it. 

The  order  and  judgment  of  the  Circuit  Court  is  affirmed. 


A.  H.  Young  y.  Charles  Copple. 

1,  JuDOMENT  IN  CRIMINAL  CASKS— iVb<  Coudusive  in  Civil  Proceed- 
ings.— A  judgment  in  a  crimineil  case,  though  admissible  to  establish 
the  fact  of  the  rendition  of  the  judgment,  can  not  be  given  in  evidence 
in  a  civil  action  to  establish  the  facts  on  which  it  was  rendered.  But  in 
such  case  a  judgment  rendered  on  a  plea  of  guilty  may  be  admitted  in 
evidence  as  a  solemn  admission  to  be  weighed  by  the  jury  in  connection 
with  aU  the  other  evidence  in  the  case. 

2.  Instructions — WJien  Not  Misleading, — An  instruction  which  tells 
the  jury  to  find  the  defendant  not  guilty,  unless  the  plaintiff  had  proved 
every  material  allegation  of  the  declaratiofa  by  a  preponderance  of  the 
evidence,  is  generally  understood  bjb  meaning  no  more  than  that  the 
burden  of  proof  is  on  the  plaintiff  in  the  first  instance;  and  when  taken 
in  connection  with  other  instructions  which  show  what  the  plaintiff 
must  prove  in  order  to  recover,  can  not  be  regarded  as  misleading  in  any 
proper  sense  of  the  word. 

Memorandnm. — Action  of  trespass  to  the  person.  Appeal  from  the 
Circuit  Court  of  Marion  Coxmty;  the  Hon.  Benjamin  R.  Burroughs, 
Judge,  presiding.  Heard  in  tliis  court  at  the  August  term,  1898,  and 
affirmed.    Opinion  filed  March  23,  18»4. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 
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W,  Stokeb  and  H.  C.  Goodnow,  attorneys  for  appellant. 

W.  F.  BuKDT,  L.  M.  Kagt  and  C.  £.  Jenitinos,  attorneys 
for  appellee. 

Mr.  Justice  Soofield  delivered  the  opinion  of  the 
Court. 

The  first  question  presented  for  onr  consideration  is, 
whether  or  not  a  plea  of  guilty  to  an  indictment  for  an 
assault  with  a  deadly  weapon,  with  intent  to  inflict  a  bodily 
injury  on  the  person  of  another,  where  no  considerable  provo- 
cation appears,  estops  the  defendant,  when  sued  in  an  action 
of  trespass  for  damages  for  the  same  assault,  from  justify- 
ing the  assault  as  having  been  made  in  the  proper  defense 
of  his  person  or  property.  The  trial  court,  answering  this 
question  in  the  negative,  permitted  the  appellee,  who  was 
the  defendant  in  the  court  below,  to  give  his  reasons  for 
pleading  guilty  to  the  indictment.  The  appellant  challenges 
the  correctness  of  this  ruling. 

The  law  is  that  a  judgment  in  a  criminal  case,  though 
admissible  to  establish  the  fact  of  the  rendition  of  the  judg- 
ment, can  not  be  given  in  evidence  in  a  civil  action  to  estab- 
lish the  facts  on  which  it  was  rendered.  1  Greenleaf  on 
Evidence,  12th  Ed.,  Sec.  537;  Freeman  on  Judgments,  3d 
Ed.,  Sec.  319;  Corbley  v.  Wilson,  71  111.  209.  Many  reasons 
are  assigned  in  support  of  this  rule  of  law;  as,  that  there  is 
no  mutuality;  that  the  rules  of  decision  and  the  course  of 
proceeding  are  not  the  same;  that  the  defendant  could  not 
avail  himself  in  the  criminal  proceeding  of  any  admissions 
of  the  plaintiff  in  the  civil  action.  It  seems  also  to  be  the 
law  that  the  record  of  a  judgment  in  a  criminal  case,  upon 
a  plea  of  guilty,  is  admissible  in  a  civil  action  against  the 
defendant  as  a  solemn  judicial  confession  of  the  fact  See 
note  5  to  the  section  of  Greenleaf  on  Evidence  above  cited, 
where  it  also  stated  that  according  to  some  authorities  such 
a  record  is  conclusive,  but  that  the  conclusiveness  thereof 
has  since  been  doubted,  for  the  reason  that  the  plea  may 
have  been  made  to  avoid  expense. 
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In  OUT  opinion,  sound  reason  favors  the  latter  view.  In 
the  case  before  us,  the  evidence  shows,  without  contradic- 
tion on  the  part  of  appellant,  that  the  latter  had  threatened 
to  break  up  appellee  with  expensive  litigation  and  to  run 
him  out  of  the  country.  Appellee  testified  that  he  had  en- 
tered the  plea  of  guilty  in  the  criminal  case,  under  the  in- 
fluence of  these  threats,  because  he  "  didn't  want  to  go  to 
court "  and  thought  "  pleading  guilty  would  be  the  cheap- 
est way  to  get  out  of  it."  The  costs  of  a  criminal  proceed- 
ing, such  as  assault  and  battery,  not  unfrequently  amount 
to  more  than  the  maximum  fine  which  can  be  imposed.  If 
the  defendant  in  such  a  case,  even  though  not  guilty  in  fact, 
should  prefer  to  plead  guilty  and  pay  a  fine  rather  than  un- 
dergo the  ordeal  of  a  trial  by  jury,  with  all  its  embarrass- 
ment, expensiveness  and  uncertainty,  he  should  be  permitted 
to  do  so,  without  any  fear  of  having  the  record  produced  as 
a  conclusive  estoppel  upon  him  if  a  civil  action  should  be 
brought  to  recover  damages  for  an  injury  growing  out  of  the 
same  occurrence.  The  record  should  be  admitted  in  evi- 
dence as  a  solemn  admission  to  be  weighed  by  the  jury  in 
connection  with  all  the  other  evidence  in  the  case;  but  until 
the  Supreme  Court  of  this  State  shall  hold  the  contrary,  it 
will  be  our  opinion  that  such  a  record  is  not  conclusive. 

Aside  from  the  merits  of  the  question,  appellant  is  in  no 
position  to  ask  a  reversal  of  the  judgment  on  the  point  un- 
der consideration,  for  the  reason  that  no  exception  has  been 
preserved  to  the  ruling  of  the  trial  court  in  admitting  the 
evidence  complained  of,  and  the  instructions  on  both  sides 
recognize  self-defense  as  a  proper  issue  under  the  evidence. 

Another  alleged  error  relied  upon  by  appellant,  is  the 
refusal  of  the  court  to  permit  appellee  to  answer,  on  cross- 
examination,  whether  or  not  he  went  before  a  justice  of  the 
peace  on  the  day  of  the  difficulty  and  complained  against 
himself  as  being  the  aggressor,  asking  the  justice  to  fine 
him  for  an  assault  and  battery.  The  record  fails  to  show 
that  any  exception  was  taken  to  this  ruling,  and  therefore 
the  question  is  not  properly  before  us  for  consideration. 

It  is  alleged  that  the  court  erred  in  giving  appellee's  first 
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instruction,  which  told  the  jury  to  find  the  defendant  not 
guilty,  unless  the  plaintiff  had  proved  every  material  allega- 
tion of  the  declaration  by  a  preponderance  of  the  evidence. 
It  is  said  that  this  instruction  would  require  the  plaintiff  to 
prove  parmanent  disability  of  his  right  arm,  whereas  he 
would  be  entitled  to  recover  on  proof  of  temporary  disabil- 
ity merely.  But  permanent  disability,  even  if  averred, 
need  not  be  proved,  being  an  immaterial  allegation.  Fur- 
thermore, an  inspection  of  the  declaration,  which  contains 
but  one  count,  shows  that  it  does  not  allege  permanent  dis- 
ability. This  instruction  is  generally  understood  as  mean- 
ing no  more  than  that  the  burden  of  proof  is  on  the  plaint- 
iff in  the  first  instance;  and  when  taken  in  connection  with 
other  instructions,  which  show  what  the  plaintiff  must  prove 
in  order  to  recover,  can  not  be  regarded  as  misleading  in 
any  projx)r  sense  of  the  word.  In  fact  the  propriety  of  giv- 
ing such  an  instruction  is  no  longer  an  open  question  in  this 
State.  The  Supreme  Court  have  sanctioned  the  practice. 
O.  &  M.  Ry.  Co.  V.  Porter,  92  III.  437;  Ladd  v.  Pigott,  lU 
111.  647. 

Complaint  is  also  made  of  the  action  of  the  court  in  giv- 
ing the  second,  third,  fourth  and  fifth  instructions  asked  by 
appellee.  As  we  understand  appellant's  argument,  he  does 
not  question  the  soundness  of  these  propositions  of  law  in 
a  propor  case,  but  insists  that  they  are  not  bsised  upon  the 
evidence  in  this  record,  and  were,  for  that  reason,  calculated 
to  mislead  the  jury.  Without  entering  into  a  consideration 
of  the  evidence,  it  is  sufficient  to  say  that  the  evidence, 
though  conflicting,  justified  the  giving  of  these  instructions, 
and  authorized  a  verdict  for  appellee. 

The  only  other  complaint  made  by  appellant,  concerns  the 
refusal  of  an  instruction  designated  as  appellant's  second 
refused  instruction.  This  instruction  was  properly  refused, 
because  it  assumed  that  the  fence  over  which  the  difficulty 
arose,  was  appellant's  fence,  and  also  that  appellee  assaulted 
appellant  for  taking  it  down,  when  these  were  the  very 
questions  in  dispute,  and  vital  to  the  decision  of  the  con- 
troversy l)etween  the  parties. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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City  of  Sumner  y.  Ellen  Scaggs. 

1.  Negligence — Right  of  a  Person  to  Presume  Places y  etc.,  to  he 
Safe. — A  person  knowing  a  sidewalk  to  be  dangerous,  has  no  right  to 
presume  it  to  be  safe,  and  act  upon  that  presumption. 

2.  Instructions — Assuming  Fajcts. — An  instmction  which  assumes 
the  existence  of  a  fact  in  dispute,  invades  the  province  of  the  jury. 

8.  Sidewalks — When  Not  Dfingeroiis  Per  Se, — Constructing  a  side- 
walk elevated  above  the  surface  thirty  inches,  and  without  guard  rails, 
is  not  negligence  per  se,  nor  conclusive  evidence  that  such  sidewalk 
where  it  is  so  constructed  is  a  place  of  danger. 

Memorandnm. — Action  for  personal  injuries.  Api)eal  from  the  Cir- 
cuit C/Ourt  of  Lawrence  County;  the  Hon.  Silas  Z.  Landes,  Judge,  pre- 
siding. Heard  in  this  court  at  the  August  term,  1893.  Reversed  and 
remanded.    Opinion  filed  March  23,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellant's  Brief,  Gee  &  Barnes,  Attorneys. 

Cities  are  only  required  to  provide  ways  that  shall  be  rea- 
sonably safe;  a  railing  or  barrier  is  not  to  be  erected  because 
one  may  meet  with  an  accident  if  there  is  none.  Logan  v. 
City  of' Bedford,  32  N.  E.  Eep.  810;  Damon  v.  City  of  Bos- 
ton, 149  Mass.  151. 

Appellee's  Brief,  W.  F.  Foster  and  Wm.  Robinson, 

Attorneys. 

For  the  proper  and  safe  construction  of  a  sidewalk,  the 
city  authorities  are  responsible.  It  is  their  duty  to  see  that 
the  sidewalks  are  reasonbly  safe  and  are  kept  so.  Alexan- 
der V.  Town  of  Mt.  Sterling,  71  111.  366. 

Mr.  Justice  Green  delivered  the  opinion  of  the  Court. 

Appellee  brought  this  suit  to  recover  damages  for  personal 
injuries  charged  to  have  been  caused  by  the  negligence  of 
appellant  in  maintaining  its  sidewalk  elevated  above  the 
ground,  without  guard  rail  on  either  side,  and  without  liglit 
to  indicate  place  of  danger,  or  enable  the  traveling  public  to 
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see  their  way  on  said  walk.  Appellee  was  the  only  one  who 
testified  how  she  received  the  injury.  Her  version  is,  that 
on  her  way  to  spend  the  night  with  her  daughter,  she 
turned  a  corner  at  which  a  street  lamp  was  lighted,  and  had 
walked  east  about  ninety  feet  along  the  street  toward  her 
daughter's  residence,  when  everything  turned  black  before 
her.  She  raised  her  eyes  to  see  the  cause,  and  saw  the  light 
east  and  ahead  of  her  was  out.  The  sidewalk  Avas  wet  from 
recent  rain,  and  it  was  very  dark.  She  then  took  a  couple 
of  steps  and  fell  oflf  the  south  side  of  the  walk,  between  it 
and  the  fence,  and  broke  her  leg  just  above  the  ankle.  For 
several  years  she  had  known  the  location,  height  and  con- 
dition of  this  sidewalk,  and  had  traveled  over  and  along  it 
frequently.  The  east  lamp  she  referred  to,  and  said  was  not 
lighted,  stood  about  the  distance  of  a  block  east  from  the 
lamp  at  the  corner.  Two  witnesses  contradicted  appellee 
and  testified  both  of  these  lamps  were  lighted,  and  burning 
brightly  that  night.  The  sidewalk  was  twenty-three  to 
thirty  inches  above  the  level  at  place  of  accident,  and  had 
been  raised  there  eight  inches  higher  than  its  height  when 
constructed,  because  after  heavy  rains,  water  would  flow 
over  it  as  originally  built.  The  walk  was  between  two  feet 
ten  inches  and  three  feet  wide,  where  appellee  fell  off. 
There  were  no  guard  rails  at  the  sides,  but  otherwise  the 
walk  was  well  constructed,  in  good  repair  and  safe  condition. 
The  street  lamps  used  were  of  approved  pattern,  in  good 
order,  and  when  lighted  furnished  bright  light.  There  was 
a  sharp  conflict  in  the  evidence  upon  material  points,  and 
the  case  is  a  close  one  on  the  merits,  hence  the  instructions 
given  should  have  been  accurate. 

Plaintiff's  seventh  instruction  given,  is  as  follows :  The 
jury  are  instructed,  as  a  matter  of  law,  that  any  person 
traveling  upon  a  sidewalk  of  a  city,  which  is  in  constant  use 
by  the  public,  has  a  right,  when  using  the  same  with  due 
diligence  and  care,  to  presume,  and  to  act  upon  the  presump- 
tion, that  it  is  reasonably  safe  for  ordinary  travel,  day  or 
night,  throughout  its  entire  width  and  length,  and  that  the 
city  has  taken  all  reasonable  care  to  put  it  in  such  a  condi- 
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tion  as  to  prevent  injury  to  persons  passing  over  the  same 
with  necessary  lights  or  signals  in  the  night  time  to  desig- 
nate places  of  danger  and  assist  the  traveling  public  in  pass- 
ing over  such  places  of  danger  in  a  reasonably  safe  manner. 
This  instruction  ignores  the  material  fact  that  plaintiff 
knew  the  condition  of  the  sidewalk.  It  is  not  the  law  that 
a  person  knowing  a  place  to  be  dangerous,  has  a  right  to 
presume  such,  place  to  be  safe,  and  act  upon  that  presump- 
tion. 

Furthermore,  the  only  place  averred  in  the  declaration 
to  be  dangerous,  was  the  sidewalk  where  the  plaintiflf 
stepped  oflf,  because  it  was  elevated  anrf  without  guard 
rails.  Hence,  if  the  jury  found  the  instruction  applicable  at 
all,  they  must  have  understood  from  the  language  used, 
"  such  places  of  danger,"  that  they  were  instructed,  either 
as  a  matter  of  fact,  or  in  the  eye  of  the  law,  the  sidewalk 
so  constructed  at  said  place,  was  a  place  of  danger.  If  by 
the  instruction  the  court  assumed,  as  a  matter  of  fact,  it 
was  a  place  of  danger,  and  intended  to  so  instruct  the  jury, 
then  the  instruction  invaded  the  province  of  the  jury,  who 
alone  were  empowered  to  find  the  facts.  If,  on  the  other 
hand,  the  jury  understood  they  were  instructed  that  in  law 
the  sidewalk  so  constructed  was  a  place  of  danger,  they 
were  erroneously  instructed  and  misinformed.  Construct- 
ing a  sidewalk,  elevated  above  the  surface  thirty  inches,  and 
without  guard  rails,  is  not  negligence  per  se^  nor  conclusive 
evidence  that  such  sidewalk,  where  it  is  so  constructed,  is  a 
place  of  danger.  Smith  v.  City  of  Gilman,  38  App.  Ct. 
394r-5. 
The  tenth  instruction  given  for  plaintiflf  is  as  follows  : 
The  jury  is  instructed  that  it  is  the  duty  of  the  corporate 
authorities  of  a  city  to  provide,  maintain  and  keep  lights 
or  signals  burning  in  the  night  time  at  all  known  places  of 
danger  in  its  sidewalks,  to  prevent  injury  to  the  persons 
passing  upon  and  over  said  dangerous  places  in  such  side- 
walks, and  a  failure  so  to  do  would  be  negligence,  and  would 
render  such  city  liable  in  damages  to  any  one  injured  by 
reason  thereof,  provided  such  persons  so  injured  were  using 
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ordinary  care  and  caution  in  passing  over  such  sidewalks 
when  so  injured.    Given. 

Like  the  seventh,  it  assumes  the  place  of  injury  was  a 
place  of  danger,  if  it  is  applicable  at  all,  and  states,  as  a 
proposition  of  law,  it  is  the  duty  of  the  city  to  maintain 
and  keep  lights  or  signals  burning  at  such  place  of  danger, 
and  a  failure  to  do  so  would  be  negligence,  and  render  the 
city  liable.  From  this,  instruction  the  jury  might  have 
understood  it  was  not  sufficient  that  the  city  had  pro- 
vided a  good  street  lamp  at  the  corner  where  plaintiflF 
turned  east,  furijisbing  light  sufficient  for  her  to  see  the 
sidewalk  and  ground  on  each  side,  but  if,  in  addition  to  that, 
it  did  not  place  a  light  or  signal  at  the  place  where  she 
stepped  off,  the  city  would  be  liable.  We  think  to  so  hold, 
would  require  the  performance  of  a  duty  by  the  city  not 
exacted  by  the  law.  There  are  cases,  doubtless,  where  such 
signals  or  liglits  at  the  very  place  of  danger  might  be  neces- 
sary in  the  night,  as  for  instance,  where  there  was  a  hole, 
or  excavation,  or  obstruction  in  the  street,  but  the  e\'idence 
in  this  record  does  not  disclose  such  a  case.  The  instruc- 
tions we  have  criticised  were  calculated  to  mislead  and  mis- 
direct the  jury,  to  the  prejudice  of  defendant,  and  for  the 
error  in  giving  them,  the  judgment  is  reversed  and  the  cause 
remanded. 


LouisTille^  E.  &  St.  L.  Consolidated  B.  B.  Co.  y.  John 

Kloes. 

1.  Negugexce— .4  Question  of  Fact  for  the  Jury.— It  is  a  question  of 
fact  for  the  jury  to  determine  whether  the  negligence  charged  in  a  dec- 
laration for  personal  injuries  is  provenJby  the  evidence. 

jKemorandnm. — Action  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  St.  Clahr  County;  the  Hon.  Benjamin  R.  Burroughs,  Judge, 
presiding.  Heard  in  this  court  at  the  August  term,  1893,  and  affirmed. 
Opinion  filed  March  28,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
coxirt. 


•»  I 


Fourth  District — August  Term,  1893.     655 


L.,  £.  &  St.  L.  (Consolidated  R.  R.  Co.  v.  Kloes. 


G.  &  G.  A.  KoEENBB,  attorneys  for  plaintiflf. 
Knispel  &  EopiEQUET,  attomoys  for  appellee. 

Mr.  Justice  Sample  delivebed  the  opinion  op  the  Court. 

The  appellee  was  injured  at  a  railroad  crossing  under  the 
following  state  of  facts :  The  road  ran  east  and  west.  He 
was  approaching  the  crossing  from  the  north.  The  first 
track  reached  was  a  switch  track,  on  which  were  standing 
box  cars  on  each  side  of  the  crossing  and  near  thereto.  The 
highway  being  lower  than  the  railroad,  the  box  cars  obscured 
the  view  of  a  passenger  train,  which  was  backing  down  on 
the  main  track  at  a  rate  of  about  ten  miles  an  hour.  As 
his  horse  passed  the  box  cars,  the  rear  end  of  the  train  being 
about  twenty-five  feet  away,  appellee  checked  up  and 
attempted  to  back  his  horse  away  from  the  track,  at  which 
time  a  shrill  whistle  was  sounded,  which,  it  is  alleged,  caused 
the  horse  to  suddenly  turn,  upset  the  buggy  and  throw  the 
appellee  on  the  ground  with  such  force  as  to  seriously  injure 
him. 

There  is  a  conflict  in  the  evidence  as  to  whether  the  bell 
was  sounded  continuously  as  the  train  approached  the  cross- 
ing, as  required  by  the  ordinances  of  the  city  of  Belleville, 
wherQ  the  accident  happened.  There  is  also  a  conflict  in 
the  evidence  as  to  the  care  used  by  the  appellee  in  approach- 
ing the  crossing.  The  conductor  claimed  that  he  was  on 
the  rear  platform  and  called  to  appellee  in  time  to  have  pre- 
vented the  accident  had  he  been  paying  attention.  The 
appellee  and  a  man  with  him  claimed  they  were  paying  close 
attention  and  were  listening  and  looking  for  a  train.  It  is 
quite  evident  the  conductor  could  not  have  seen  the  horse 
or  man  in  the  buggy  until  they  were  nearly  on  the  track, 
for  the  reason  the  box  cars  were  near  the  crossing,  on  a 
track  that  was  only  a  few  feet  from  that  on  which  the  train 
was  backing.  One  count  of  the  declaration  alleges,  that  the 
shrill  whistle  of  the  engine  was  negligently  given  at  the 
very  time  the  crossing  was  reached,  which  frightened  the 
horse  and  caused  him  to  make  the  sudden  turn.  There  is 
evidence  to  support  this  count.    There  is  also  evidence  to 
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support  the  count  of  the  declaration  charging  that  a  bell 
was  not  rung  or  kept  ringing,  as  required  by  the  ordinances 
of  the  city.  It  was  wholly  a  question  of  fact  for  the  jury- 
to  determine  whether  the  negligence  charged  in  either  of 
these  counts  was  proved.  No  error  of  law  is  perceived  in 
the  instructions.    The  judgment  is  affirmed. 


Mobile  and  Ohio  Railroad  Company  y.  Fannie  Massey^ 

as  Administratrix  of  tlie  Estate  of  John 

T.  Massey^  Deceased. 

1.  RAniROADS— A  Blind  Station  DefinedL^-A  blind  station  is  a  station 
at  which  there  is  no  station  house  agent,  or  operator. 

2.  Fellow-Servants — Conductor  of  a  Constnution  Train  and 
Workmen  upon  it — A  conductor  had  entire  charge  of  the  movements  of 
the  construction  train  and  also  of  the  workmen,  whom  he  hired  and  dis- 
charged at  pleasure.  His  relations,  therefore,  to  the  workmen,  was  that 
of  master,  in  respect  to  every  duty  they  owed  the  company.  He 
ordered  them  to  get  on  and  off  the  train,  to  work  when  and  where  as  he 
desired;  disobedience  was  at  the  peril  of  discharge.  It  teas  held  his 
commands  were  in  contemplation  of  law  the  commands  of  the  company, 
and  that  the  company  was  responsible  for  the  consequences.  The  rela- 
tion is  that  of  master  and  servant,  and  not  that  of  f eUow-servants. 

8.  Neougence— JtfcM^er  Liable  far  Negligence  of  His  Servant.-— It 
one  servant  is  injured  by  the  negligence  of  another,  who  at  the  time 
stands  in  the  relation  of  the  master  to  the  injured  servant,  the  company 
is  liable. 

4.  Nequoescz— Master  Liable  for  His  Servant.'-AppHcation  of  the 
Rule. — A  conductor  of  a  construction  train,  with  workmen  under  him 
subject  to  his  orders,  and  whom  he  employed  and  discharged  at  his 
pleiisure,  beins;  at  work  upoa  the  track  with  his  train,  received  from  the 
train  dispatcher  a  notice  of  an  approaching  train  and  an  order  to  pro- 
tect it  He  misread  the  order  and  so  got  the  impression  that  the  train 
was  coming  from  the  opposite  direction  from  which  it  really  was. 
Having  completed  his  work  at  the  point  where  he  was,  he  ordered  his 
men  on  board  and  started,  as  he  supposed,  ahead  of  the  train  he  was  to 
protect  A  collision  was  the  result  It  was  held  that  the  company  was 
liable. 

Mcmorand  am. —Action  for  damages.  Death  from  negligent  act 
Appeal  from  the  Circuit  Conrt  of  Jackson  County;  the  Hon.  Joseph  P. 
RoBARTS,  Judge,  presiding.    Declaration  in  case,  plea  not  guilty;  trial 
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by  jury;  verdict  for  $2,500  and  judgment  for  plaintiff;  defendant 
appeals,  etc.  Heard  in  this  court  at  the  August  term,  1893,  and 
affirmed.    Opinion  filed  March  23,  1894. 

Statement  op  the  Case. 

On  the  10th  day  of  December,  1891,  the  appellant  was 
operating  a  work  train  in  removing  earth  from  a  cut  on  its 
railrqpd,  between  Jonesboro  and  Mountain  Glen,  Illinois. 
The  train  was  composed  of  an  engine  and  three  flat  cars. 
Thejirain  crew  consisted  of  a  conductor,  an  engineer,  a  fire- 
man and  a  brakeman.  In  addition  to  the  train  crew  proper, 
there  were  from  twelve  to  fifteen  shovelers  or  laborers  who 
loaded  the  earth  upon  and  unloaded  the  same  from  the  train. 
These  laborers  would  load  the  earth  upon  the  flat  cars,  and 
would  then  get  upon  them  and  ride  to  the  place  where  the 
earth  was  to  be  unloaded,  and  with  their  shovels  unload  the 
same.  These  laborers  were  boarded  by  appellant  in  a  board- 
ing car  or  cars,  stationed  at  Mount^iin  Glen.  In  going  from 
their  boarding  cars  to  their  place  of  work,  and  in  returning 
from  their  place  of  work  to  their  boarding  cars,  they  would 
ride  upon  said  flat  cars.  B.  F.  Rath  well  was  the  conductor 
of  said  work  train,  and  R.  B.  Cutler  was  the  engineer  thereof. 
In  addition  to  being  conductor  of  said  train,  the  said  Rath- 
well  was  foreman  of  said  laborers,  having  the  power  and 
authority  to  hire  and  discharge  them.  He  had  entire  charge 
of  the  train  and  the  men.  There  was  but  one  railroad  track 
between  Jonesboro  and  Mountain  Glen,  and  that  was  the 
main  track  of  appellant.  There  was  but  one  switch  or  side 
track  between  Jonesboro  and  Mountain  Glen,  and  that  was 
a  blind  station  called  Kaolin.  A  blind  station,  is  a  station 
at  which  there  is  no  station  house,  agent  or  operator.  There 
was  no  telegraphic  station  between  Jonesboro  and  Mountain 
Glen.  It  is  six  and  eight-tenth  miles  from  Jonesboro  to 
Mountain  Glen.  The  cut  in  which  the  work  train  was  being 
loaded  with  dirt  is  about  one  and  a  half  or  two  miles  south 
of  Mountain  Glen,  rnd  about  five  miles  north  of  Jonesboro. 
The  switch  at  Kaol  n  wis  about  one-half  of  a  mile  north  of 
said  cut  and  about  a  mile  or  a  mile  and  a  half  south  of 
Mountain  Glen.    The  work  train  had  to  stand  upon  the 
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main  track  while  it  was  being  loaded  with  dirt  in  the  cut, 
and  it  had  to  pass  over  the  main  track  in  hauling  the  dirt 
from  the  cut  to  Mountain  Glen  and  in  returning  to  the  cut. 
The  only  way  of  notifying  said  work  train  of  the  coming  of 
an  extra  train,  was  to  send  a  telegraphic  train  order  from 
the  train  master's  office  at  Murphy sboro,  to  a  telegraphic 
station,  directed  to  the  conductor  and  engineer  of  said  work 
train,  in  care  of  the  conductor  and  engineer  of  a  particular 
train  knos^'n  to  be  due  by  the.  conductor  and  engineer  of 
said  work  train. 

A  copy  of  this  telegraphic  train  order  would  be  delivered 
by  the  o])erator  receiving  it  to  the  conductor  and  engineer 
of  the  particular  train  in  whose  care  it  was  sent,  and  they 
would  take  it  and  deliver  it  to  the  conductor  and  engineer 
of  the  work  train.  This  was  the  manner  provided  by  appel- 
lant's  rules  for  the  delivery  of  train  orders  to  a  train  at  a 
non-telegraphic  station.  Engine  53  is  the  engine  which 
hauled  said  work  train.  This  work  train  had  to  protect 
daily  against  eight  or  ten  trains  of  the  defendant.  On  said 
10th  day  of  December,  1891,  appellant  ran  an  extra  freight 
train,  known  as  extra  88  south,  from  Murphysboro,  south. 
Murphy  sboro  is  north  of  Mountain  Glen. 

Extra  88  south,  had  to  pass  the  cut  in  which  the  work  train 
was  loaded  with  dirt.  The  train  dispatcher  at  Murphysboro 
sent  a  train  order  to  Jonesboro,  directed  to  the  conductor 
and  engineer  of  engine  53,  the  work  train  engine,  care  of 
No.  32,  a  regular  north  bound  freight  train,  to  protect  for 
extra  88  south,  after  4: 30  p.  m.  This  train  order  was 
received  by  the  operator  at  Jonesboro  at  three  o'clock  p.  m., 
on  the  10th  of  December,  1891.  One  copy  of  this  train 
order  was  delivered  to  John  Lewis,  the  engineer,  and  two 
copies  of  the  same  were  delivered  to  C.  A.  Larber,  the  con- 
ductor of  No.  32,  by  the  operator  at  Jonesboro,  to  be  de- 
livered to  the  conductor  and  engineer  of  engine  53,  the  work 
train  ensrine.  The  work  train  ran  with  a  load  of  dirt  from 
the  cut  into  Mountain  Glen,  a  short  distance  ahead  of  No. 
32,  and  went  upon  a  switch  track  there,  so  that  No.  32 
could  proceed  north.    When  No.  32  reached  Mountain  Glen 
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it  stopped  its  caboose,  being  then  between  two  and  three 
hundred  yards  from  the  engine  of  the  work  train.  The 
engine  cut  loose  from  the  train  and  went  up  to  the  water 
tank  to  take  water,  leaving  the  conductor  in  the  caboose. 
When  the  engineer  of  No.  32  had  taken  water,  he  pulled 
up  opposite  the  engineer  of  No.  53,  the  work  train  engine, 
and  handed  him  his  copy  of  the  train  order  to  protect  for 
extra  88  south,  after  4: 30  p.  m. 

At  the  time  that  this  copy  of  said  train  order  was  delivered 
to  the  engineer  of  the  work  train  by  the  engineer  of  Ko.  32, 
the  conductor  of  the  work  train  was  standing  upon  a  flat 
car  just  back  of  the  tank  of  engine  53.  This  train  order  was 
delivered  by  the  engineer  of  No.  32,  to  the  engineer  of  the 
work  train  about  3.45  p.  m. 

This  copy  of  the  order  belonged  to  the  engineer  of  the 
work  train.  The  engineer  of  the  work  train  made  a  mistake 
in  reading  said  train  order.  He  read  the  word  south  in  the 
order  north.  Said  order  was  to  protect  for  extra  88  coming 
south.  The  engineer,  by  mistake,  read  the  order  to  protect 
for  extra  88,  coming  north.  The  conductor  of  the  work 
train  asked  the  engineer  of  his  train,  what  the  order  was. 
The  engineer  held  the  order  up  in  his  hand  and  told  him 
that  it  was  an  order  to  protect  against  extra  88,  north  after 
4.30  p.  M.,  and  told  him  to  come  and  get  it.  The  conduc- 
tor said,  "  All  right.  I  will  be  there."  He  did  not  go  and 
get  the  order,  as  it  was  his  duty.  The  rules  of  the  company 
required  him  to  compare  this  order  with  the  engineer's.  At 
this  time  the  engineer  of  the  work  train  had  but  one  copy 
of  the  order,  and  that  was  the  copy  which  had  been  delivered 
to  him  by  the  engineer  of  No.  32.  The  conductor  of  No. 
32,  had  not  yet  delivered  his  copies  of  the  order  to  the  work 
train.  No.  32  was  composed  of  an  engine,  sixteen  freight 
cars  and  a  caboose. 

When  the  engineer  of  No.  32  had  delivered  his  copy  of 
said  order  to  the  engineer  of  the  work  train,  he  went  back 
and  coupled  onto  his  train  and  started  north  with  the  same. 
Just  as  the  work  train  was  pulling  out  from  the  switch  at 
Mountain  Glen,  the  conductor  of  No.  32,  from  the  cjiboose 
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of  his  train,  handed  the  engineer  of  the  work  train  two 
more  copies  of  the  order  to  protect  for  extra  88  south,  after 
4:30  p.  M.  The  conductor  of  the  work  train  was  at  the 
switch  stand,  about  three  or  four  hundred  feet  north  of  the 
train,  for  the  purpose  of  throwing  the  switch,  to  let  his 
train  \x\x>ii  the  main  track,  when  the  conductor  of  No.  32 
delivered  his  copies  of  said  order  to  the  engineer  of  the 
work  train.  The  work  train  then  went  back  to  the  cut  for 
the  purpose  of  being  again  loaded  with  dirt,  getting  there 
about  four  o'clock  p.  m.  When  the  work  train  reached  the 
cut,  the  conductor,  thinking  from  what  his  engineer  told 
him,  that  extra  88  was  coming  from  the  south,  sent  his 
brakeman  south  of  the  work  train  to  flag  extra  88.  The 
manner  provided  by  appellant's  rules  for  protecting  one 
train  against  another,  was  to  send  a  flagman  from  the  train 
to  be  protected  in  the  direction  from  which  the  train  to  be 
protected  against  was  coming,  suflBciently  far  to  enable  him 
to  stop  the  latter  before  it  reached  the  former.  The  con- 
ductor and  engineer  of  extra  88  south,  had  also  been  duly 
notified  by  appellant's  train  master  not  to  pass  Mountain 
Glen  until  4:30  p.  m.,  and  to  look  out  for  the  work  train 
protecting  between  Mountain  Glen  and  Jonesboro.  "When 
the  work  train  Was  about  ready  to  start  for  Mountain  Glen, 
the  conductor  called  in  the  flagman,  said  "  All  aboard,"  got 
upon  the  engine  with  th^  engineer,  told  the  engineer  to  let 
her  go  to  Mountain  Glen,  and  at  about  5:25  o'clock  p.  m. 
the  work  train  started  from  the  cut  toward  Mountain  Glen 
with  its  last  load  of  dirt  for  that  day.  It  had  gone  about  a 
quarter  of  a  mile  from  the  cut  when  it  collided  with  extra 
88  south,  running  at  the  time  about  thirty-five  miles  an 
hour.  The  conductor  was  on  the  engine.  They  jumped 
before  the  collision.  The  plaintiffs,  James  Massey  and 
Dennis  Godfrey,  and  the  plaintiff,  Fannie  Massey's  intes- 
tate, John  T.  Massey,  are  three  of  the  laborers  who  loaded  the 
flat  cars  of  the  work  train,  and  they  were  riding  upon  said 
flat  cars  at  the  time  of  said  collision.  They  were  injured  by 
the  collision,  John  T.  Massey  afterward  dying  by  reason  of 
his  injuries.  James  Massey's  declaration  contains  three 
counts,  all  of  which  are  substantially  the  same.    The  dec- 


Fourth  District — August  Term,  1893.     561 

M.  &  O.  R.  R.  Co.  V.  Massey. 

■ 1 

laratiou  in  the  three  cases  are  all  based  upon  the  foregoing 
facts. 

Lansden  &  Leek,  attorneys  for  appellant. 
John  Bain,  attorney  for  appellee. 

Mr.  Justice  Sample  delivered  the  opinion  of  the  Court. 

There  are  three  cases  pending  in  this  court,  wherein  judg- 
ment was  rendered  against  appellant,  on  substantially  the 
same  state  of  facts,  about  which  there  was  no  dispute. 
They  raise  the  legal  question  of  the  proper  application  of 
the  doctrine  of  fellow-servants.  If  that  doctrine  applies  to 
the  facts,  the  defense  is  full  and  complete;  if  not,  there  is, 
no  defense  on  the  merits.  The  facts  show  that  Rath  well, 
the  conductor,  had  entire  charge  of  the  movements  of 
the  construction  train,  and  also  of  the  workmen,  whom 
he  hired  and  discharged  at  pleasure.  His  relation,  there-* 
fore,  to  that  crew  of  workmen  was  that  of  master  in 
respect  to  every  duty  they  owed  the  company.  He  or- 
dered them  to  get  on  and  oflf  the  train  to  work,  when, 
where,  and  as  he  desired;  disobedience  was  at  the  peril  of 
discharge.  His  duty  was  to  read,  compare  with  the  en- 
gineer, and  personally  know  the  contents  of  telegraphic 
orders  sent  directing  the  movement  of  his  train.  It  was, 
therefore,  gross  negligence  on  his  part  to  order  the  crew  of 
workmen  aboard  his  train  and  run  it  in  a  direction  which 
he  should  have  known  would  almost  inevitably  cause  a  col- 
lision. It  can  not  be  asserted,  on  his  behalf  at  least,  that 
his  failure  to  perform  a  plain  and  exigent  duty,  which,  if 
done,  would  have  avoided  the  collision  and  the  resultinff 
injuries,  was  not  negligence.  It  can  be,  however,  on  behalf 
of  the  company,  if  at  the  time  of  the  collision  his  relation 
to  the  laborers  who  were  injured,  was  that  of  a  fellow- 
servant.  While  these  men  were  at  work  in  the  cut,  or  dirt- 
pit,  had  Rathwell,  with  the  relation  he  sustained  to  them, 
been  guilty  of  a  like  degree  of  negligence  in  giving  an 
improper  order — when  he  should  have  known  the  proper 
order  to  give — which  resulted  in  their  injury,  the  company 
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would  clearly  be  liable,  for  the  reason  his  orders,  in  such 
case,  would  be  essentially  the  orders  of  the  employer.  C, 
B.  &  Q.  R.  R.  Co.  V.  McLellan,  Admr.,  84  111.  109,  at  p.  116. 
He  would  not,  in  such  case,  have  been  a  fellow-servant. 

As  is  said  in  the  May  case,  108  111.  299,  and  Hawk  case, 
121  111.  263 :  "  When  a  railway  company  confers  authority 
upon  one  of  its  employes  to  take  charge  and  control  of  a 
gang  of  men,  in  carrying  on  some  particular  branch  of  its 
business,  such  employe  *  *  *  is  the  direct  representa- 
tive of  the  company  itself.  *  *  *  When  he  gives  an 
order  within  the  scope  of  his  authority,  if  not  manifestly 
unreasonable,  those  under  his  charge  are  bound  to  obey,  at 
the  peril  of  losing  their  situations,  and  such  commands  are 
in  contemplation  of  law,  the  commands  of  the  company,  and 
hence  it  is  held  responsible  for  the  consequences."  It  is 
there  further  said :  "  The  fact  that  he  may  have  an  immedi- 
ate superior  standing  between  him  and  the  company,  makes 
no  difference."  See  also  Wombacher  case,  134  111.  pp.  63, 
64,  and  cases  there  cited.  The  above  presents  the  uniform 
doctrine  of  this  State  where  the  injury  results  from  the  neg- 
ligence of  an  employe  standing  in  the  relation  of  a  master 
to  those  injured.  It  being  clear  that  Rath  well  stood  in  that 
relation  to  the  men  injured  while  at  their  work  in  the  dirt- 
pit,  did  that  relation  change  after  they  had  ceased  such 
work  at  his  command,  and  were  aboard  the  cars,  by  his  order, 
of  a  train  being  negligently  run,  by  his  direction,  to  almost 
certain  destruction  ?  In  the  case  of  C,  B.  &  Q.  R.  R.  Co.  v. 
Blank,  24  Ilk  App.  438,  where  the  conductor,  Wm.  Henry, 
who  had  like  control  over  the  construction  train  and  its 
gang  of  twenty-seven  men  as  in  the  case  under  considera- 
tion, gave  an  improper  order  as  to  the  operation  of  the 
train  while  the  men  were  aboard,  whereby  two  of  them 
were  thrown  from  the  cars,  run  over  and  killed,  the  com- 
pany was  held  liable  under  the  authorities  above  referred  to. 
The  company  did  not  take  an  appeal.  This  case  determines 
the  law  of  the  relation  is  not  changed  by  the  fact  that  the 
men  are  aboard  the  cars,  when  an  injury  results  from  a 
negligent  order  given  by  such  superior  in  the  operation  of 
the  train.    No  reason  is  perceived  why  it  should. 
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When  the  relation  of  an  employe  is  determined  to  be  that 
of  master,  and  the  servant's  injury  is  the  direct  result  of 
such  employe's  negligence,  as  the  proximate  cause,  the  prin- 
cipal is  liable.  We  know  of  no  exception  to  this  rule. 
Wombacher  case,  supra.  It  is  no  more  of  a  defense  to  set 
up  that  Eathwell,  the  conductor  and  vice-principal,  was  mis- 
led into  giving  the  negligent  order  by  Cutler,  the  engineer, 
than  it  would  have  been  in  the  May  and  Hawk  cases,  supra^ 
that  Frick  and  Button,  who  were  vice-principals,  were  niis- 
informed  by  some  subordinate.  Eathwell's  ignorance  of 
that  which  it  was  his  dutv  to  know,  is  no  defense.  Nor  is 
it  any  defense  that  Eathwell  was,  at  the  time  of  the  collision, 
operating  the  train  in  direct  violation  of  a  specific  order  of 
the  company.  Had  Eathwell,  against  the  express  order  of 
his  principal,  negligently  worked  his  crew  under  an  over- 
hanging and  dangerous  bank,  which  fact  he  should  have 
known,  but  was  not  known  to  the  men,  which  bank  fell 
upon  and  injured  them,  the  company  would  have  been 
clearly  liable.  As  is  said  in  the  May  case,  the  fact  he  had 
an  immediate  superior,  who  had  the  right  to,  or  even  did, 
command  him,  makes  no  difference,  when  he  stands  in  the 
relation  of  master  to  tKe  men  injured  by  his  negligence. 
The  appellant  relies  chiefly  on  the  Abend  case.  111  111.  202, 
as  holding  that  Eathwell  and  the  men  injured,  were  fellow- 
servants.  In  that  case,  it  will  be  observed  the  engineer, 
who  is  also  said  to  have  been  conductor,  whose  negligence 
caused  the  injury  to  the  workman  riding  on  the  engine,  in 
violation  of  known  rules  of  the  company,  did  not  stand  in 
the  relation  of  master.  The  same  is  true  of  the  McDonald  • 
case,  21  111.  App.  409,  and  of  all  the  cases  cited  in  the  Abend 
case.  We  do  not  deem  it  necessary  to  review  cases  cited 
from  other  States,  for  we  understand  our  Supreme  Court 
holds,  that  if  one  servant  is  injured  by  the  negligence  of  an- 
other, who  at  the  time  stands  in  the  relation  of  master,  the 
company  is  liable.  The  conclusion  reached  being  adverse 
to  appellant,  it  is  not  deemed  necessary  to  consider  points 
raised  as  to  the  introduction  of  evidence,  or  the  giving  and 
refusing  instructions,  which  do  not  affect  the  quantum  of 
damages.     The  judgment  is  aflirmed. 
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[i.^.  ^78  Hobile  &  Ohio  Railroad  Company  r.  Denis  Godfrey. 

1.  Damaoes— Ferdicf«  for  Excessive — When  Not  Disturbed. — On 
appeal,  courts  seldom  substitute  their  judgment  for  that  of  the  jury  in 
estimating  the  damages  without  it  is  apparent  the  jury  was  influenced 
by  prejudice  or  passion. 

Mem  orand  nm.  — ^Action  tar  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Jackson  County;  the  Hon.  Joseph  P.  Robarts,  Judge,  pre- 
siding. Heard  in  this  court  at  the  August  term,  1893,  and  affirmed. 
Opinion  filed  March  23, 1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Landsden  &  Leek,  attorneys  for  appellant. 

Smith,  McElvain  &  Herbekt,  attorneys  for  appellee. 

Mr.  Justice  Sample  delivered  the  opinion  of  the  Court. 

The  same  questions  arise  in  this  case  as  in  that  of  appellant 
against  James  Massey,  except  that  relating  to  the  damages 
awarded,  which  are  claimed  to  be  'excessive.  The  evidence 
shows  that  appellee  is  a  physical  wreck  since  his  injury. 
Before  that  time  he  was  a  sound,  healthy  man.  It  is  very 
diJHScult  to  measure  the  damages  for  such  an  injury.  On 
appeal,  courts  seldom  substitute  their  judgment  for  that  of 
the  jury  in  estimating  them,  without  it  is  apparent  the  jury 
was  influenced  by  prejudice  or  passion.  There  is  nothing 
^n  this  record  to  indicate  the  jury  was  so  influenced,  with- 
out it  is  to  be  found  in  the  amount  of  the  verdict  returned; 
while  that  amount  is  large,  yet,  in  view  of  the  helpless  con- 
dition of  appellee,  and  the  pain  and  suflfering  he  endures,  we 
do  not  feel  that  we  should  substitute  our  judgment  for  that 
of  the  jury  and  the  court  below.  For  reasons  stated  in  the 
Fannie  Massey  case,  the  judgment  is  affirmed. 
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LouisTille  &  St.  L.  Consolidated  R.  B.  Co.  v.  Edward 
Gobin^  by  Elizabeth  Gobin^  his  Next  Friend. 

1.  NEGLiaENCE — Speed  of  Trains  Regulated  by  Ordinance, — It  is 
negligence  in  a  railroad  company  to  run  its  trains  at  a  greater  rate  of 
speed  within  the  limits  of  a  city,  than  is  allowed  by  the  ordinances. 

2.  Jury — Jvdgea  of  the  Weight  to  he  Given  to  Testimony. — It  is  the 
province  of  the  jury  to  judge  what  weight  and  credit  should  be  given 
to  the  testimony  of  the  witnesses,  and  find  accordingly,  and  unless  such 
finding  is  so  contrary  to  the  eviden«^e  as  to  create  the  belief  in  the  mind 
of  the  court  that  the  jury  misapprehended  or  disregarded  the  evidence, 
the  verdict  will  not  be  disturbed. 

3.  Evidence — Speed  of  Trains, — Any  person  may  testify  as  to  speed 
of  train,  whether  he  is  a  railroad  man  or  not,  and  state  his  opinion, 
based  upon  his  observation  of  the  train  while  in  motion.  The  weight  to 
be  given  to  such  testimony  is  for  the  jury  to  determine. 

4.  NEGLiaENCE— Speed  of  Trains— Cause  of  Injury.— Where  a  rail- 
road company,  by  itself  or  agents,  runs  its  trains  at  a  greater  rate  of 
•speed  in  or  through  the  incorporated  limits  of  a  city  than  is  permitted 
by  the  ordinances  of  such  city,  such  company  is  liable  for  all  damages 
done  the  person  or  property  by  such  train,  and  the  same  is  presumed  to 
have  been  done  by  the  negligence  of  such  company  or  their  agents. 
It  is  not  necessary  to  prove  that  the  injury  was  the  direct  result  of  such 
unlawful  rate  of  speed. 
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Memorandnm. — ^Action  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  St.  Clair  County;  the  Hon.  Alonzo  S.  Wilderman,  Judge, 
presiding.  Heard  in  this  court  at  the  August  term,  1893,  and  affirmed. 
Opmion  filed  March  23, 1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellant's  Brief,  G.  &  G.  A.   Koerneb    and   Fred.  B. 

Merrills,  Attorneys. 

A  railroad  corporation  is  not  liable  for  every  accident 
which  may  occur  upon  its  right  of  way,  or  upon  its  trains. 
City  of  Chicago  v.  Gavin,  1  Brad.  360;  Gavin  v.  City  of  Chi- 
cago, 97  111.  70. 

The  liability  must  have  for  its  foundation,  either  some 
wrongful  act,  or  negligence  or  default  on  the  part  of  the  cor- 
poration or  its  servants  or  agents.  Chicago  &  A.  K.  R.  Co. 
V.  Becker,  Admr.,  76  IlL  30. 
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Before  a  person  can  recover  on  account  of  the  neglect  of 
a  statutory  duty,  it  must  appear  that  the  injury  complained 
of  was  the  result  of  such  neglect  and  that  the  injured  party 
exercised  due  care.  Chicago  B.  &  Q.  v.  Johnson,  Admx., 
103  111.  512;  Wabash  St.  L.  &  Pac.  Ry.  v.  Thompson,  15 
Brad.  116;  St.  Louis  A.  &  T.  H.  R.  Co.  v.  Andres,  16  Brad. 
292. 

To  render  appellant  liable  for  damage  flowing  from  its 
negligence,  it  must  be  shown  that  the  damage  was  the  ordi- 
nary or  probable  consequence  of  the  act. 

Appellee's  Beief,  B.  H.  Canbt  and  M.  D.  Baker, 

Attobnets. 

"The  killing  and  the  violation  of  the  ordinance  were 
proved,  and  thus  9i  prima  facie  case  of  negligence  was  made 
out  against  the  company.  The  oiivs  was  thrown  upon  it 
to  rebut  the  presumption  of  law  arising  upon  the  facta 
proved.  The  evidence  failed  to  remove  the  presumption, 
and  there  is  no  escape  from  the  liability,  for  the  jury  might 
fairly  attribute  the  killing  to  the  speed  of  the  train."  Toledo, 
P.  &  W.  R.  Co.  V.  Deacon,  63  111.  91;  Chicago,  B.  &  Q.  R. 
Co.  v.  Haggerty,  67  111.  113;  Lake  Shore  &  M.  S.-  R.  Co.  v. 
Berlink,  2  Brad.  427;  Wabash  R.  Co.  v.  Weisbeck,  14  Brad, 
525;  Terre  Haute  &  I.  R.  Co.  v.  Voelker,  129  IlL  540. 

Mr.  Justice  Geeen  delivered  the  opinion  of  the  Court. 

Appellee,  who  sues  by  his  next  friend,  was  a  child  five 
years  and  seven  months  old  when  injured.  He  lived  with 
his  mother,  who  was  a  widow,  and  supported  appellee  and 
her  three  other  children  by  her  labor.  She  lived  in  East 
St.  Louis,  in  a  house  the  rear  of  which  faced  Railroad  street, 
a  public  street  of  that  city,  upon  and  along  which  appel- 
lant's track  was  located  at  the  time  of  the  accident,  about 
2  o'clock  p.  M.  of  November  4,  1890. 

Appellee  was  found  with  one  leg  lying  over  the  rail  and 
the  rest  of  his  body  outside  the  rail  of  appellant's  road  in  said 
street,  and  a  short  distance  from  his  mother's  house.  His 
leg  was  so  crushed  and  mangled  that  amputation  became 


Fourth  Distuict — August  Term,  1893.     567 

L.  &  St.  L.  Ck)nBolidated  R.  R.  Co.  v.  Gk)bin. 

necessary.  Immediately  before  he  was  picked  up,  appel- 
lant's freight  train  consisting  of  engine  and  eighteen  cars 
had  passed  over  said  track  at  the  place  he  was  found.  The 
averments  of  negligence  in  the  declaration  which  were  trav- 
ersed and  issue  joined  thereon  were:  1st*  That  defend- 
ant's train  was  run  in  and  upon  a  public  street  in  the  city  of 
East  St.  Louis,  at  a  speed  greater  than  six  miles  an  hour,  in 
violation  of  a  city  ordinance  limiting  the  speed  of  freight 
trains  to  six  miles  an  hour.  2d.  That  appellant's  servants 
In  charge  of  said  train  saw,  or  by  exercising  due  care  and 
diligence,  might  have  seen  appellee  in  time  to  avoid  the 
injury,  but  failed  to  exercise  such  care  or  diligence.  The 
jury  returned  a  verdict  finding  defendant  guilty  and  plaint- 
iflfs  damages  $3,000.  Judgment  was  entered  on  the  verdict 
for  that  amount  and  costs,  and  defendant  took  this  appeal. 
The  right  to  recover  by  reason  of  the  negligence  first 
charged  is  based  on  paragraph  87,  Chap.  114,  2d  Starr  & 
Curtis  Stat. 

The  statute  provides :  "  Whenever  any  railroad  corpora- 
tion shall,  by  itself  or  agents,  run  any  tram,  locomotive 
engine  or  car,  at  a  greater  rate  of  speed  in  or  through  the 
incorporated  limits  of  any  city,  town  or  village,  than  is  per- 
mitted by  any  ordinance  of  such  city,  town  or  village,  such 
corporation  shall  be  liable  to  the  person  aggrieved  for  all 
damages  done  the  person  or  property  by  such  train,  loco- 
motive, engine  or  car,  and  the  same  shall  be  presumed  to 
have  been  done  by  the  negligence  of  said  corporation  or 
their  agents." 

On  behalf  of  appellant,  it  is  said  appellee  failed  to  prove 
by  a  preponderance  of  evidence  the  material  averment  that 
the  speed  of  the  train  at  the  time  of  accident  exceeded  six 
miles  an  hour,  and  furthermore  even  if  the  proof  did  show 
a  violation  of  the  city  ordinance  in  that  regard,  yet  it  must 
also  appear,  from  the  evidence,  that  the  accident  was  the 
result  of  such  violation. 

The  evidence  as  to  speed  was  conflicting.  Three .  wit- 
nesses for  appellant  testified  it  was  not  more  than  three  or 
four  miles  an  hour;  a  like  number  for  appellee  testified  the 
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train  Avas  running  at  a  speed  of  eight  to  nine  miles  an  hour; 
each  witness  disclosed  the  means  and  opportunity  he  had 
for  observing  and  judging  the  speed,  and  the  jury  saw  and 
heard  them,  and  could  observe  their  demeanor,  conduct  and 
appearance  while  testifying,  and  it  was  the  peculiar  prov- 
ince of  the  jury  to  judge  what  weight  and  credit  should  be 
given  to  the  testimony  of  the  several  witnesses,  and  find  ac- 
cordingly, and  unless  the  finding  is  so  contrary  to  the  evi- 
dence as  to  create  the  balief  in  the  minds  of  this  court  that 
the  jury  misapprehended  or  disregarded  the  evidence,  we 
ought  not  to  disturb  their  verdict. 

The  contention  of  counsel  that  the  testimony  of  appellant's 
witnesses  was  entitled  to  more  credit  because  of  their  knowl- 
edge and  experience  as  railroad  men,  is  not  tenable  as  a  legal 
proposition.  While  the  fact  of  their  possessing  such  knowl- 
edge and  experience  might  very  properly  be  considered  by 
the  jury  in  determining  what  weight  should  be  given  to 
their  testimony,  other  facts  and  circumstances  surrounding 
them,  as  disclosed  by  the  evidence,  also  proper  to  be  so  con- 
sidered by  the  jury,  might  materially  affect  the  credibility 
of  their  testimony.  Our  Supreme  Court  have  said,  in  C,  B. 
&  Q.  R.  R.  Co.  v.  Johnson,  103  111.  512,  any  one  can  testify 
as  to  speed  of  train,  whether  a  railroad  man  or  not,  and 
8 tat 3  his  opinion,  based  upon  his  observation  of  the  train  while 
in  motion.  The  weight  to  be  given  to  such  testimony  is  for 
the  jury  to  determine.  We  are  satisfied  the  evidence  war- 
ranted the  jury  in  finding  the  speed  of  the  train  at  time  of 
accident  exceeded  the  rate  as  limited  by  the  city  ordi- 
nance. 

It  is  said  on  behalf  of  appellant,  even  if  defendant  did  so 
run  its  train  in  violation  of  said  ordinance,  yet  the  evidence 
does  not  show  the  accident  was  the  result  of  such  violation, 
and  therefore  plaintiff  could  not  legally  recover. 

Such  proof  was  unnecessary  by  the  very  terms  of  the 
statute.  After  reciting  that  whenever  any  railroad  corpo- 
ration shall,  by  itself  or  agents,  run  any  train  at  a  greater 
rate  of  speed  in  or  through  the  incorporated  limits  of  any 
city  than  is  permitted  by  any  ordinance  of  said  city,  next 
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follows  these  words :  "  Such  corporation  shall  be  liable  to 
the  person  aggrieved  for  all  damages  done  the  person  or 
property  by  such  train,  locomotive  engine  or  car,  and  the 
same  shall  be  presunied  to  have  been  done  by  the  negligence 
of  said  corporation  or  their  agents." 

The  person  aggrieved  in  this  case  was  a  child.  Edward 
Gobin,  the  appellee;  he  received  serious  injury  to  his  person 
and  was  damaged.  There  can  be  no  serious  doubt  that  he 
was  so  injured  and  damaged  hy  defendant^ a  ^ram,then  being 
run  at  a  rate  of  speed  in  violation  of  the  ordinance.  Casey, 
a  witness  for  appellee,  saw  this  train  as  it  passed.  lie  was 
working  at  a  house  in  front  of  which  was  defendant's  track 
and  was  fixing  a  ladder  on  the  side  of  the  house  to  go  up 
for  the  purpose  of  painting.  As  the  last  car  passed  him  he 
heard  the  cry  of  the  child  and  went  immediately  to  where 
it  lay,  a  distance  of  about  one  hundred  feet,  and  found  ap- 
pellee with  one  leg  over  the  rail  and  the  rest  of  his  body 
outside  the  rail  over  which  defendant's  train  had  just  passed, 
and  the  child's  leg  was  crushed  stnd  mangled.  The  fair 
inference  from  these  facts  is,  that  the  train  which  had  just 
passed  injured  and  damaged  appellee.  The  presumption 
mentioned  in  the  statute  was  thus  established  by  the  proof, 
and  no  countervailing  evidence  having  been  introduced,  the 
jury  were  justified  in  finding  the  defendant  liable  under  the 
first  count.  It  is  also  urged  that  the  negligence  of  appel- 
lee's mother  in  failing  to  care  for  and  prevent  the  child  from 
getting  on  defendant's  track  bars  his  right  to  recover.  We 
think  the  evidence  shows  she  used  all  the  care  the  law 
required  of  her,  circumstanced  as  she  was,  and  also  in  this 
case  Avhere  the  suit  is  brought  by  the  child  for  his  own  bene- 
fit, and  not  by  the  parent,  the  negligence  of  the  parent  can 
not  aflfeot  his  right  to  recover.  Chicago  City  Ry.  Co.  v. 
Wilcox,  138  111.  370.  It  is  further  contended  that  there 
was  no  evidence  to  sustain  the  charge  in  the  fourth  count  of 
negligence,  on  the  part  of  defendant's  servants,  in  failing  to 
exercise  due  care  and  diligence  to  look  out  ahead  as  they 
were  operating  said  train.  If  this  were  so,  yet  if  the  «egli- 
genoe  charged  in  the  first  count  was  proven,  and  appellant's 
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liability  established  under  that  count,  as  we  hold  was  done, 
the  verdict  was  right. 

It  was  not  essential  to  a  recovery  that  the  material  aver- 
ments in  more  than  one  count  should  be  proven.  But  we 
are  not  prepared  to  hold,  after  examining  all  the  evidence 
in  the  record,  that  there  was  no  evidence  to  sustain  the 
charge  of  negligence  in  the  fourth  count.  The  child  was  evi- 
dently on,  or  near  defendant's  track  as  the  train  approached 
it,  and  it  was  in  the  daytime,  with  nothing  to  obstruct  the 
view  of  those  in  charge  of  the  train;  hence,  the  jury  might 
have  well  doubted  that  defendant's  servants  were  using 
care  to  look  ahead,  but,  on  the  contrary,  were  negligent  in 
that  regard,  or  they  would  have  seen  the  appellee  in  time  to 
stop  the  train  and  avoid  the  accident.  The  refusal  of  the 
court  to  give  the  fourth  and  fifth  instructions  for  defendant 
below,  is  assigned  for  error.  We  perceive  no  error  in  this 
ruling  of  the  trial  court.  The  fourth  instruction  did  not  an- 
nounce the  law  correctly,  as  applied  to  the  facts  in  this  kind 
of  case.  The  fifth  instruction  was  properly  refused.  The 
jury  were  fully  and  fairly  instructed  upon  all  the  matters  of 
law  embraced  in  that  instruction,  in  the  second  instruction 
given  for  plaintiff.  No  sufficient  reason  appearing  for  re- 
versing the  judgment  below,  it  is  aflSlrmed. 


Tompkins  and  Garrison  v.  James  Gerry^  for  nse  of  J.  R. 

Creighton  and  £•  G.  £ramer. 

1.  pRAcncE-^Waiver  of  Replication. — ^Whereno  replication  is  filed 
and  both  parties  appear  and  go  to  trial  without  objection,  the  same  as  if 
the  replication  were  in,  such  omission  can  not  be  ui^ged  as  sufficient 
cause  to  require  a  reversal  of  the  judgment. 

2.  Parties — Suit  upon  an  Appeal  Bond.— Where  a  judgment  ap- 
pealed from  is  assigned  after  its  affirmance,  it  is  proper  to  bring  a  suit 
upon  the  appeal  bond,  in  the  name  of  the  obligee,  for  the  use  of  the 
assignee. 

3.  -Set-off. — ^Where  a  final  settlement  has  been  made  of  all  accounts 
between  parties  and  the  amount  found  due  to  one  party,  which  the  other 
agrees  to  pay,  and  suit  is  brought  and  judgment  recovered  for  the 
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amount,  an  appeal  having  been  taken,  the  party  taking  the  appeal  can 
not,  in  an  action  afterward  brought  upon  the  appeal  bond,  insist  on  set- 
ting off  his  original  account,  submitted  in  the  settlement,  to  a  recovery 
on  the  apx)eal  bond. 

Memorandam.^Debt  on  an  api)eal  bond.  Appeal  from  the  Circuit 
Court  of  Wayne  County;  the  Hon.  Carroll  C.  Boqgs,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1898,  and  affirmed.  Opinion 
filed  March  28,  1894 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Bunch  &  Bonham,  attorneys  for  appellants. 
Creighton  &  Kramer,    attorneys  for  appellee. 

Mr.  Justice  Green  delivered  the  opinion  of  the  Court. 

This  suit  was  brought  to  recover  damages  for  the  breach 
of  condition  in  appeal  bond  given  by  appellants  and  another 
person,  not  served  with  process,  on  appeal  by  Tompkins 
from  the  judgment  in  justice's  court  to  the  County  Court 
in  the  case  of  Gerry  v.  Tompkins,  and  from  that  court 
brought  by  Tompkins  to  this  court  on  appeal.  The  judg- 
ment against  him  in  the  County  Court  was  here  affirmed, 
and  the  opinion  filed  June  21, 1892,  nearly  a  year  before  the 
present  suit  was  tried  below,  hence  no  appeal  in  the  case  of 
Gerry  v.  Tompkins  was  pending  at  the  time  of  said  trial, 
as  appellants  insist.  Appellants  also  contend  that  this  suit 
on  the  bond  and  a  suit  of  Tompkins  v.  Gerry  were  consoli- 
dated and  tried  as  one  case  in  the  Circuit  Court,  and  that 
the  amount  of  the  account  sued  for  in  the  latter  case  ought 
to  have  been  allowed  as  a  set-oflf  against  Gerry's  judgment. 
This  contention  is  not  supported  by  the  facts.  In  each  case 
a  separate  transcript  of  the  record  is  sent  up.  In  each 
transcript  it  is  recited  "this  cause"  was  turned  by  the  court 
by  agreement.  In  the  case  at  bar  the  court  found  §246.93 
damages  for  the  breach  of  condition  of  the  bond,  and  entered 
judgment  for  that  sum  against  Tompkins  and  Garrison,  the 
obligors  who  were. served  with  process.  In  the  case  of 
Tompkins  v.  Gerry,  the  court  found  for  the  defendant  and 
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entered  judgment  against  Tompkins  for  costs  of  suit.  It 
thus  appears  a  separate  trial  of  each  case  was  had;  the 
findings  were  separate,  separate  judgments  were  entered, 
and  separate  transcripts  are  before  us  for  examination.  It 
is  also  insisted  on  behalf  of  appellants  that  replications  to 
defendant's  pleas  were  not  interposed,  and  for  that  reason 
judgment  should  have  been  for  them;  but  both  parties  ap- 
peared and  went  to  trial  without  objection,  as  though 
replications  were  in,  and  appellants  can  not  now  urge  such 
omission  as  sufficient  to  require  a*  reversal  of  the  judgment. 
Douglas  V.  Matson,  35  App.  Ct.  Kep.  537;  Strohm  v. 
Hayes,  70  111.  41;  Shreppler  et  al.  v.  Nadelhoffer,  133  111. 
536. 

We  discover  no  error  in  the  rulings  of  the  trial  court  in 
admitting  evidence  on  behalf  of  plaintiff,  or  in  refusing  to 
admit  evidence  offered  by  defendants.  The  propositions 
offered  by  appellants,  which  the  court  refused  to  hold  as  the 
law,  were  properly  refused.  We  are  satisfied  the  proof 
warranted  the  finding  of  the  Circuit  Court.  Plaintiff  below 
introduced  and  read  in  evidence  the  appeal  bond  sued  on, 
executed  by  appellants  and  J.  A.  Carrothers,  who  was  not 
served  and  did  not  appear.  Also,  the  judgment  in  justice's 
court,  County  Court  and  this  court,  and  fee  bills,  showing 
that  the  amount  of  judgment  in  the  County  Court  recovered 
by  Gerry  against  Tompkins,  affirmed  in  this  court,  with  in- 
terest and  costs,  was  $246.83,  which  judgment  and  costs  the 
parties  agreed  in  open  court  amounted  to  that  sum,  and  that 
said  judgments  of  justice's  court.  County  Court  and  this 
court  were  regular  and  correct.  The  assignment  of  the 
judgment  after  its  affirmance  by  this  court  to  Creighton  & 
Kramer  was  also  proven,  showing  they  had  a  beneficial  in- 
terest in  the  proceeds  when  collected.  The  execution  of  the 
bond  by  appellants,  the  breach  of  its  condition,  and  the 
amount  of  damages  sustained  by  plaintiff  because  of  such 
breach,  were  established  by  the  evidence,  and  the  court 
assessed  the  damages  at  $246.93,  and  entered  judgment 
against  appellants  for  that  sum  and  costs.  No  complaint  is 
made  that  the  damages  assessed  are  excessive  if  Gerry  had 
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the  right  to  recover  at  all.  But  appellants  insist  the  amount 
of  an  account  against  Gerry,  sued  for  by  Tompkins,  in  the 
case  of  Tompkins  v.  Gerry,  referred  to  in  this  opinion,  should 
have  been  allowed  as  a  set-ofF  against  said  damages.  This 
contention  we  can  not  sustain. 

We  have  held  in  the  case  last  mentioned,  heard  on  appeal 
at  the  August  term,  1893,  of  this  court,  that  before  that  suit 
was  brought,  a  final  settlement  was  made  of  all  accounts  be- 
tween the  parties,  binding  on  both.  That  the  balance  found 
due  Gerry  on  such  settlement,  was  $188.40,  which  Tomp- 
kins agreed  to  pay;  that  he  had  received  credit  in  that 
settlement  for  all  accounts  he  then  claimed  Gerry  owed  him, 
and  by  such  cre<lit  his  indebtedness  to  Gerry  was  reduced 
to  the  amount  of  $188.40,  the  balance  found  due,  and  that 
Tompkins  could  not  again  recover  the  amount  of  accounts 
already  so  credited  in  the  final  settlement.  The  same  rea- 
sons forbid  the  allowance  of  said  accounts  as  a  set-oflf  in  this 
case.  We  find  no  error  justifying  the  reversal  of  the  judg- 
ment against  appellants,  and  the  same  is  affirmed. 


East  St.  Louis  Ice  and  Cold  Storage  Company  v.  J.  W. 

Crow. 
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1.  Neguoence—  Who  Is  Responsible.— Ap^Woe,  a  servant  in  the  em-  (  ^^ 
ploy  of  appellant,  acting  under  the  orders  of  its  foreman,  was  engaged  in 
unloading  a  barge  loaded  with  stone.  In  the  deck  of  the  barge,  and  near 
him,  was  a  hole  from  a  foot  to  a  foot  and  a  half  square,  which  was  unpro- 
tected and  exposed.  Appellee,  with  his  back  toward  the  hole,  had  lifted 
a  rock  preparatory  to  throwing  it  overboard,  when  he  stepped  into  the  hole 
and  fell  with  the  rock  upon  his  bowels.  Appellant  contended  it  was  not 
responsible,  because  the  barge  was  owned  by  a  quarry  company,  and  was 
being  used  by  that  compjiny  for  the  purpose  of  delivering  its  rock.  But 
appellee  being  the  servant  of  appellant  and  not  of  the  quarry  company, 
and  receiving  his  injuries  while  acting  for  appellant  and  under  its  orders 
in  unloading  the  barge,  appellant  was  held  liable. 

2.  Negligence— TV7iic/i  Party  Ouilty  of,  etc.,  a  Question  for  the 
Jwry.^Vpon  the  case  stated,  the  jury  were  justified  in  finding  from  the 
evidence  that  appellant  was  guilty'of  negligence  causing  the  injury,  and 
that  appellee  was,  at  the  time,  in  the  exercise  of  ordinary  care. 

8.  Employes — Right  To  Assitme  the  Reasonably  Safe  Condition  of 
the  Place  They  Are  Ordered  To  Work  in.— Where  an  employe  is  ordered 
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to  work  in  a  place,  and  wh^re  he  has  no  time  to  examine  it,  he  has  a 
right  to  assume  that  it  is  in  a  reasonably  safe  condition.  ' 

4.  Master  and  Servant— Co?wfruc/ton  of  the  Terms,  "  Bound  to 
Furnish  a  Reasonably  Safe  Place**  and  **  Bound  to  Exercise  Reasonable 
Care"  to  Do  56,  etc. — The  expressions,  *'  bound  to  furnish  a  reasonably 
safe  place,**  and  **  bound  to  exercise  reasonable  care  to  furnish  a  safe 
place,"  mean  practically  the  same  thing,  and  neither  of  them  can  be  held 
to  require  an  absolutely  safe  place  to  be  furnished. 

Memorandam.— Action  for  personal  injuries.  Appeal  from  the  City 
Court  of  East  St.  Louis;  the  Hon.  Benjamin  H.  Canby,  Judge,  presid- 
ing. Heard  in  this  court  at  the  August  term,  1893,  and  affirmed.  Opin- 
ion filed  March  28,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Plaintiff's  instruction,  the  giving  of  which  is  assigned  for  error: 
The  court  instructs  the  jury  that  a  cor[K)ration  is  bound  to  exercise 
reasonable  care  to  furnish  a  safe  place  in  which  it  requires  its  servants 
to  work,  and  that  a  person  entering  its  employment  has  a  right  to  pre- 
same  that  the  company  has  discharged  its  duty  in  this  behalf,  and  if  the 
jury  believe  from  the  evidence  that  the  floor  of  the  barge  upon  which 
the  defendant  required  plaintiff  to  work  was  at  the  place  and  time  of 
the  injury  in  question  in  a  defective  and  dangerous  condition,  as  charged 
in  the  declaration,  and  was  tmsafe  for  the  purpose  for  which  it  was  used 
by  the  defendant,  and  tliat  the  defendant  had  notice  thereof  before  said 
injury,  or  by  the  exeicise  of  reasonable  or  ordinary  care  might  have  had 
notice  thereof  before  said  injury,  and  negligently  failed  to  use  ordinary 
care  to  make  it  reasonably  safe,  and  that  by  reason  thereof  the  plaintiff, 
without  notice  of  such  unsafe  condition  of  the  floor  of  said  barge,  while 
in  the  discharge  of  his  duty,  with  due  care  and  caution  for  his  personal 
safety  and  to  prevent  injury,  was  then  and  there  injured,  as  charged  in 
the  declaration,  then  the  jury  will  find  for  the  plaintiff  and  assess  his 
damages  at  such  sum  as  they  believe  from  the  evidence  to  be  a  just  com- 
pensation for  the  injury  so  received,  not,  however,  to  exceed  the  amount 
sued  for. 

Charles  W.  Thomas,  attorney  for  appellant 

Alkx.  Flannigen  and  Jesse  M.  Fbebls,  attorneys  for 
appellee. 

Mr.  Justice  Scofield  delivered  the  opiniojt  of  the 
Court. 

Appellant,  through  its  foreman,  John  Sheehan,  ordered 
appellee  and  others  to  unload  a  barge,  lying  on  the  east  side 
of  the  Mississippi  river,  in  the  city  of  East  St.  Louis. 
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The  barge,  except  as  to  the  hatchways  and  a  narrow  pas- 
sageway at  the  edge  of  the  deck,  was  covered  with  rock. 
Near  this  passageway,  on  the  north  third  of  the  barge,  was 
a  hole,  from  a  foot  to  a  foot  and  a  half  square,  which  was 
also  exposed.  Appellee,  with  his  back  toward  the  hole,  had 
lifted  a  rock  preparatory  to  throwing  it  overboard,  when 
he  stepped  into  the  hole  and  fell  with  the  rock  upon  his 
bowels. 

He  sustained  serious  injuries,  some  of  which  are  probably 
permanent.    He  recovered  a  judgment  for  $2,000. 

Appellant  contends  that  it  is  not  responsible  for  the  inju- 
ries to  appellee,  for  the  reason  that  the  barge  was  owned  by 
the  Grafton  Quarry  Company,  and  was  being  used  by  that 
company  for  the  purpose  of  delivering  rock  to  appellant. 
But  appellee  was  the  servant  of  appellant,  and  not  of  the 
Grafton  Quarry  Company,  and  received  his  injuries  while 
acting  for  appellant  and  under  its  orders  in  unloading  the 
barge.  In  such  a  case,  it  is  not  a  defense  to  show  that  the 
barge  was  not  appellant's  property.  Sack  v.  Doleseet  al., 
137  111.  129;  6.  &  M.  Ey.  Co.  v.  Wangelin,  43  111.  App.  324. 

It  is  urged  that  appellee's  opportunity  to  learn  the  condi- 
tion of  the  barge  was,  at  least,  equal  to  appellant's,  from 
which  it  is  said  to  follow  that  the  latter  should  not  be 
charged  with  a  greater  degree  of  negligence  than  the 
former,  and  consequently  should  not  be  held  answerable  in 
damages  for  the  accident.  We  do  not  agree  with  appellant 
in  this  view  of  the  evidence.  We  think  the  jury  were  justi- 
fied in  finding  from  the  evidence  that  appellant  was  guilty 
of  negligence  causing  the  injury,  and  that  appellee  was,  at 
the  time,  in  the  exercise  of  ordinary  care. 

Appellant's  superintendent  was  on  the  barge  on  the  day 
before  the  accident,  assisting  in  the  measurement  of  the 
rock.  If  he  had  been  as  careful  for  the  well  being  of  the 
employes  of  the  company,  as  he  was  to  prevent  an  over- 
charge for  rock,  he  would  have  examined  the  deck  and 
would  have  discovered  this  hole.  He  said  he  saw  no  open- 
ings in  the  deck  but  the  hatchways.  This  being  true,  he 
could  not  have  made  an  examination  to  ascertain  the  condi- 
tion of  the  deck. 
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Appellee  did  not  ^e  the  hole  when  he  went  upon  the 
barge  on  the  following  day.  In  obedience  to  the  ortler  of 
appellant's  foreman,  he  began  throwing  rock  overboard. 
He  had  no  time  for  the  examination  of  the  barge.  He  had 
a  ri^ht  to  assume  that  it  was  in  a  reasonably  safe  condition. 
Hence,  we  conclude  that  the  jury  were  justified  in  finding 
appellant  guilty,  and  appellee  not  guilty,  of  negligence. 

Only  one  instruction  was  given  for  appellee  and  this  is 
criticised.  The  first  clause  of  the  instruction  is  as  follows : 
"  A  corporation  is  bound  to  exercise  reasonable  care  to  fur- 
nish a  safe  place  in  which  it  requires  its  servants  to  work." 
It  is  said  that  the  use  of  the  word  corporation  is  sufficient 
to  render  the  instruction  "  eminently  invidious  and  unfair." 
True  it  is  that  a  corporation  is  not  required  to  use  a  greater 
degree  of  care  for  the  safety  of  its  employes  than  would  be 
exacted  of  an  individual  under  the  same  circumstances. 
But  we  can  not  believe  that  the  verdict  would  have  been 
for  a  less  amount,  or  in  favor  of  appellant,  if  the  obnoxious 
word  had  not  been  used. 

In  other  words,  we  think  that  the  statement  that  a  cor- 
poration is  bound  to  exercise  reasonable  care,  while  not  to 
be  commended,  was  not  productive  of  injury  to  appellant's 
case  under  the  circumstances. 

It  is  also  said  that  this  instruction  required  the  company 
to  furnish  an  absolutely  safe  place  for  its  servants  to  work 
in.  This  is  a  misconception  of  the  meaning  of  the  language 
of  the  instruction.  To  say  that  appellant  should  "  exercise 
reasonable  care  to  furnish  a  safe  place,"  is  equivalent  to  say- 
ing that  appellant  is  required  to  furnish  a  *'  reasonably  safe 
place."  These  two  forms  of  expression  are  used  indiffer- 
ently and  interchangeably,  in  many  well  considered  cases  in 
the  Illinois  Reports,  the  first  occurring  in  one  part  of  an 
opinion,  and  the  second  in  another  part  of  the  same  opinion. 
See  C,  K.  I.  &  P.  R.  R.  Co.  v.  Lonergan,  118  IlL  41,  and  C. 
&  A.  R.  R.  Co.  V.  Kerr,  148  111.  605;  35  N.  E.  Rep.  1117. 

The  following  quotation  from  the  opinion  in  the  Loner- 
gan case  sufficiently  illustrates  what  has  been  said  :  "  It  is 
also  a  well  settled  proposition  in  this  and  in  the  courts  of 
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other  States,  that  a  railroad  company  is  not  bound  to  fur- 
nish absolutely  safe  machinery  for  its  employes.  The  law 
imposes  upon  the  company  the  obligation  to  use  reasonable 
and  ordinary  care  and  diligence  in  providing  suitable  and 
safe  machinery,  tracks  and  switches,  engines,  etc.,  for  the 
use  of  those  engaged  in  its  service.  The  machinery  and 
other  devices  furnished  the  employe  in  operating  the  road, 
are  not  required  to  be  the  best,  or  the  most  improved  kind, 
or  to  be  absolutely  safe.  It  is  sufficient  if  the  same  are  rea- 
sonahly  safe^'*  In  our  opinion,  the  expressions  italicized  in 
the  above  quotation,  mean  practically  the  same  thing,  and 
either  of  them  may  be  properly  used  in  an  instruction  in 
a  case  like  the  one  at  bar. 

We  find  no  error  in  the  refusal  or  modification  of  appel- 
lant's instructions.  The  damages  are  not  excessive.  The 
judgment  is  affirmed. 


52    577 
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City  of  Carlyle  v.  The  Carlyle  Water,  Light  &  Power 

Company. 

1.  Water  Companies— Btmncs«o/,ImprawcdMn77i  a  Public  Interest, 
— The  proprietors  of  a  water  supply  system,  carrying  on  a  business  which 
is  impressed  with  a  public  interest,  must  serve  all  who  apply  on  equal 
terms  and  reasonable  rates. 

2.  Cities  and  Villages— Rnrer  to  Contract  for  Water,— The  author- 
ity to  contract,  under  Sec.  1  of  the  act  to  enable  cities  and  villages  to 
contract  for  a  supply  of  water  for  public  use,  for  a  period  not  exceeding 
thirty  years,  and  to  levy  a  tax  to  pay  for  water  so  supplied  (Laws  1871-2, 
271),  does  not  necessarily  imply  that  the  price  of  the  supply  should  be 
fixed  for  the  entire  period,  but  that  the  supply  should  be  provided  for 
the  entire  time,  the  price  to  be  determined  from  time  to  time,  or  on 
failure  to  agree,  to  bs  settled  by  the  rules  of  the  common  law. 

8.  Cities  and  yiLLAOES— Con/rocta  for  Water  Supply.— The  con- 
tract by  a  city  for  a  supply  of  water  for  public  use  for  a  period  not  ex- 
ceeding thirty  years,  under  the  act  of  1»72  (Laws  1871-2,  271),  is  in  the 
nature  of  long  time  contracts  for  certain  articles  or  merchandise  at  mar- 
ket rates,  not  unusual  in  large  transactions,  but  which  are  none  the  less 
contracts  in  the  full  legal  sense  of  the  term.  The  mere  use  of  the  term 
does  not,  of  itself,  necessarily  signify  that  it  is  to  be  given  an  unrestricted 
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meaning.    On  the  contrary  it  should  be  restricted  in  its  scope,  so  as  to 
apply  only  to  the  subject-matter  intended  by  the  legislature. 

4.  Cities  and  Villages— Con^roci  Fixing  Water  Bates,— A  contract 
by  the  city  for  a  supply  of  water  for  public  use,  under  the  act  of  1872, 
for  a  period  not  to  exceed  thirty  years  (Laws  1871-2,  271),  which  fixes  a 
maximum  rate  for  supplying  the  inhabitants  of  the  city  with  water,  in 
so  far  as  it  fixes  a  price  for  the  entire  period,  is  not  binding  on  the  city 
for  the  period  named,  but  is  binding  until  changed,  as  provided  in  the 
act  approved  June  6,  1891  (Laws  1891,  85),  providing  that  in  case  unrea- 
sonable rates  are  fixed,  the  same  may  be  revised  and  determined  by  the 
Circuit  Court  of  tlie  county,  etc 

Hemorandum. — Assumpsit.  Appeal  from  the  Circuit  Court  of 
Clinton  County;  the  Hon.  Alonzo  S.  Wildermak,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1898,  and  afilrmed.  Opinion 
filed  March  23, 1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellant's  Brief,  J.  J.  McGaffioan  and  B.  H.  Canby, 

Attorneys. 

"  Whatever  tends  to  prevent  competition  between  those 
engaged  in  a  public  employment  or  business,  impressed  with 
a  public  character,  is  opposed  to  public  policy,  and,  there- 
fore, unlawful.  Whatever  tends  to  create  a  monopoly  is 
unlawful  as  being  contrary  to  public  policy."  1  Addison  on 
Cont.  743;  Greenhood  on  Public  Policy,  pages  180,  643,  654, 
655,  670;  Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  Pa. 
St.  173;  Craft  V.  McConoughy,  79  111.  346;' Central  R.  R.  Co. 
V.  Collins,  40  Ga.  582;  Hazelhurst  v.  Savannah  R.  R.  Co.,  43 
Ga.  13;  Trans.  Co.  v.  Pipe  Line  Co.,  22  W.  Va.  600;  The 
People  ex  rel.  v.  Chicago  Gas  Trust  Co.,  130  111.  293. 

No  legislative  body  can  so  part  with  its  powers  by  any 
proceeding  as  not  to  be  able  to  continue  the  exercise  of 
them  again  and  again,  as  often  as  the  public  interests 
require.  Such  a  body  has  no  power,  even  by  contract,  to 
control  and  embarrass  its  legislative  powers  and  duties. 
Cooley's  Const.  Lim.  206. 

It  has  been  decided  in  many  cases  that  a  municipal  cor- 
poration can  not,  by  contract  or  other  act,  abrogate  or 
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abridge  its  own  legislative  or  discretioriary  powers.  State 
of  N.  Y.  V.  The  Mayor  of  K  Y.,  3  Duer,  131;  Gale  v.  Kalar 
mazoo,  23  Mich.  344;  Presbyterian  Church  v.  Mayor,  5  Cow. 
538;  Davis  v.  Mayor,  14  N.  Y.  506;  Mihau  v.  Sharp,  17  Barb. 
435;  East  Hartford  v.  Hartford  Bridge  Co.,  10  How.  535; 
State  V.  Cincinnati  Gas.  L.  Co.,  18  Ohio,  262;  Reynolds  v. 
Shreveport,  13  La.  Ann.  426. 

Van  Hoobebkkb  &  Fobd  and  M.  P.  Murray,  attorneys 
for  appellee. 

Mb.  Justice  Samplb  delivbbisd  the  opinion  of  the  Court. 

The  appellee  obtained  a  judgment  of  $9,448.60  against 
the  appellant  for  the  rental  price,  as  fixed  by  an  ordinance, 
of  forty-three  fire  hydrants.  The  finding  of  facts  by  the 
court  is  sustained  by  the  record  and  all  material  questions 
of  law  raised  by  appellant  except  one,  have  been  determined 
in  suits  between  the  same  parties  in  regard  to  the  same 
subject-matter,  see  31  111.  App.  329,  36  111.  App.  28,  140  111. 
445.  The  ordinance  upon  which  this  suit  is  based,  is  set  out 
in  full  in  31  III.  App.,  supra.  It  was  passed  on  the  26th 
day  of  October,  1888,  and  the  waterworks  thereby  author- 
ized were  completed  according  to  contract  on  the  16th  day 
of  September,  1887,  as  held  in  31  III.  App.  On  the  26tk 
day  of  May,  1888,  appellant  passed  another  ordinance,  notice 
of  which  was  served  upon  appellee,  refusing  to  take  or  use 
any  water  for  public  purposes  supplied  by  appellee,  and  none 
has  been  taken  for  that  purpose  since  that  time  by  the 
city's  authority  or  consent.  The  original  ordinance  granted 
the  right  to  the  assignee  of  appellee  by  Sec.  1,  to  use  the 
streets  and  alleys  and  other r  public  ways  and  grounds  of  the 
present  and  future  limits  of  the  city  of  Carlyle  for  the  pur- 
pose of  laying  down  pipes  for  the  conveyance  of  water  in 
and  through  said  city  for  the  use  of  said  city  and  its  inhabi- 
tants. It  further  provides  as  follows :  "  Sec.  2.  And  said 
company,  its  successors  and  assigns,  shall  have  the  exclusive 
privilege  of  laying  down  pipes  for  conveying  water  in  said 
city  for  the  use  of  said  city  and  its  inhabitants  for  the  term 
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of  twenty-one  years  from  the  date  of  the  passage  of  this 
ordinance.  Sec.  9.  The  city  of  Carlyle,  by  its  city  council, 
for  and  in  consideration  of  the  obligations  imposed  upon 
said  company,  its  successors  or  assigns,  by  the  foregoing  sec- 
tions, hereby  agree  to  and  contract  with  said  company,  its 
successors  or  assigns,  to  accept  the  forty-three  hydrants 
stipulated  in  section  5  of  this  ordinance  for  the  use  of  said 
city,  as  soon  as  the  same  are  erected,  connected  with  the 
water  mains  and  suppUed  with  water,  and  otherwise  conform 
to  this  ordinance.  And  from  that  day  to  pay  said  company, 
its  successors  or  assigns,  the  sum  of  $48.83  per  annum  for 
each  and  every  fire  hydrant  above  enumerated,  and  for  each 
fire  hydrant  attached  to  any  extensions  or  additions  to  above 
system  the  sum  of  $45  per  hydrant  per  annum  for  and  during 
the  term  of  this  franchise." 

The  ordinance  also  fixed  a  maximum  rate  of  charges  for 
water  supplied  to  the  inhabitants.  The  new  question,  as 
presented  by  appellant's  counsel,  is  that  the  city  council, 
passing  the  ordinance,  could  not  contract  to  take  water  for 
public  puq^oses  at  a  certain  price  for  a  period  of  years  and 
^  thereby  interfere  with  the  legislative  and  governmental 
power  of  future  councils  over  that  subject.  When  this  ques- 
tion was  heretofore  presented  the  courts  held,  under  the 
authority  of  E.  St.  Louis  v.  E.  St.  L.  G.  L.  &  C.  Co.,  98  111. 
415,  that  if  the  position  was  w^ell  taken,  yet  the  city  had 
not,  by  any  recognized  method,  repudiated  the  contract,  and 
that  so  far  as  executed,  and  the  city  had  received  the  bene- 
fits thereunder,  the  contract  was  enforcible.  The  new  ordi- 
nance of  May  26,  1888,  repudiating  the  contract  made  by 
the  original  ordinance,  is  now,  for  the  first  time,  before  the 
court,  and  as  conceded  by  appellee's  counsel,  requires  a  de- 
cision of  the  question.  The  appellee  contends  that  the  city 
council  had  the  power  to  make  the  contract  as  set  out  in 
Sec.  9  of  the  ordinance,  under  the  express  provisions  of  Sec. 
1  of  the  act  of  1872,  Starr  &  Curtis,  p.  545,  which  provides 
that  "  the  city  and  village  authorities  *  *  *  may  con- 
tract with  such  incorporated  company  for  a  supply  of  water 
for  public  use  for  a  period  not  exceeding  thirty  years."     The 
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appellant  contends  that  this  statute  is  unconstitutional,  and 
that  it  can  not  stand  as  a  valid  law  at  the  same  time  with 
Sec.  1  of  the  act  of  1891,  Laws  1891,  p.  85,  which  provides 
"  That  the  corporate  authorities  of  any  city  *  *  *  in 
which  any  *  *  *  corporation  has  been  *  *  *  au- 
thorized by  such  city  *  *  *  to  supply  water  to  such 
city  *  *  *  and  the  inhabitants  thereof,  be  and  are 
hereby  empowered  to  prescribe  by  ordinance,  maximum 
rates  and  charges  for  the  supply  of  water  furnished  by  such 
*  *  *  corporation  to  such  city  *  *  *  and  the  in- 
habitants thereof — such  rates  and  charges  to  be  just  and 
reasonable,  and  in  case  the  corporate  authorities  of  any  such 
city  *  *  *  shall  fix  unjust  and  unreasonable  rates  and 
charges,  the  same  may  be  reviewed  and  determined  by  the 
Circuit  Court  of  the  county  in  which  such  city  *  *  * 
may  be."  That  the  legislature  itself  would  not  have  the 
power  to  grant  the  "  exclusive  privilege "  to  appellee  con- 
tained in  the  ordinance  has  been  in  effect  decided  in  The 
People  ex  rel.  v.  Chicago  Gas  Trust  Co.,  130  111.  268.  That 
question,  however,  raised  by  Sec.  5  of  the  ordinance,  is  un- 
related to  the  legal  question  raised  by  Sec.  9  of  the  power 
of  the  legislature  of  the  State  to  delegate  the  authority  to 
the  city  to  make  such  a  contract  as  that  provided  for  in  the 
act  of  1872. 

As  is  said  in  the  Bull  case,  106  111.  at  p.  348,  it  is  not 
a  question  of  exclusive  right,  but  of  right  at  all  to  make 
such  a  contract  as  in  said  act  provided.  The  city  was  author- 
ized to  provide  its  own  water  supply  system  by  the  act  of 
1873.  Chap.  24,  Art.  10,  Starr  and  Curtis,  p.  544;  Wag- 
ner V.  City  of  Eock  Island,  146  111.  139.  But  it  was  not  there- 
by authorized  to  discriminate  or  impose  exorbitant  rates 
for  in  the  Wagner  case  it  is  said :  "  It  is  a  rule  of  the  com- 
mon law  that  parties  carrying  on  a  business  which  is  im- 
pressed with  a  public  interest,  must  serve  all  who  apply  on 
equal  terms  and  at  reasonable  rates."  That  appellee  is  im- 
pressed with  such  interest  is  clear.  This  leads  us  to  a  con- 
struction of  the  act  of  1872,  and  a  determination  of  the  kind 
of  contract  thereby  authorized  to  be  made.    In  doing  so  it 
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is  not  necessary  to  determine  the  extent  of  the  power  of  the 
legislature,  which  as  the  representative  of  the  State  is  sov- 
ereign, except  as  restricted  by  constitutional  limitations. 
The  language  of  the  act,  so  far  as  applicable  to  the  point 
under  consideration,  authorizes  cities  to  "  contract  for  a  sup- 
ply of  water  for  public  use  for  a  period  not  exceeding  thirty 
years."  It  is  well  known  such  supply  of  water  to  cities  is 
a  great  convenience,  promotive  of  health,  protective  against 
the  destruction  of  property  by  fire,  and  therefore  a  matter 
of  public  concern.  This  delegation  of  power  to  the  city 
authorizes  it  to  declare  a  stable  public  policy  with  reference 
thereto,  which  is  a  matter,  so  to  speak,  within  one  view,  and 
provide  by  contract  for  such  supply,  which  it  must  be 
presumed  the  legislature  intended  should  be  done,  without 
interference  with  the  exercise  of  governmental  power  by 
future  councils,  except  as  to  such  declaration  of  public  policy 
and  without  interference  with  those  natural  laws  which 
from  time  to  time  operate  upon  and  affect  the  cost  of  supply 
and  the  price  thereof. 

If  the  authority  "  to  contract "  was  construed  to  require 
the  price  of  the  supply  for  the  entire  period  to  be  unalter- 
ably fixed,  then  as  said  in  the  98th  III.,  at  p.  426,  in  a  suit  to 
recover  the  contract  price  of  gas,  where  the  price  was  fixed 
for  a  long  period,  "  at  first  blush,  such  a  contract  may  seem 
objectionable  as  unnecessarily  tying  up  the  hands  of  the 
city  council  for  such  a  length  of  time."  In  the  original 
opinion  it  was  held  this  could  not  be  done.  The  final  opin- 
ion, as  we  understand  it,  does  not  withdraw  from  that  view. 
This  doctrine  is  reasserted  in  the  case  of  Milliken  v.  County 
of  Edgar,  142  III.  528,  wherein  it  was  held  that  a  board  of 
supervisors  could  not  contract  with  the  keeper  of  a  poor 
farm  for  the  period  of  three  years.  It  is  there  said,  at  the 
time  the  contract  was  attempted  to  bo  made,  "The  mem- 
bers of  the  board  of  supervisors  were  elected  annually.  The 
board  was  clothed  with  authority  to  levy  taxes  to  raise  funds 
to  support  paupers,  but  this  power  was  required  to  be  exer- 
cised annually.  *  *  *  If  this  important  poAver  *  *  ♦ 
may  be  so  far  delegated  as  was  attempted  in  this  case,  the 
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county  might  be  deprived,  in  a  great  measure,  of  one  of  the 
most  important  offices  intrusted  to  its  care  and  supervision.'' 
Several  Illinois  cases  are  cited  as  supporting  this  doctrine. 
The  principle,  that  such  contracts,  as  distinguished  from  con- 
tracts like  those  for  the  erection  of  buildings,  etc.,  where 
the  whole  subject-matter  is  within  one  view,  and  relates  to 
governmental,  rather  than  mere  contractual  power,  is  firmly 
imbedded  in  the  law  of  this  State.  This  principle,  however, 
is  not  a  limitation  upon  the  power  of  the  legislature  to  dele- 
gate an  authority  to  make  such  a  contract  as  that  provided 
for  in  the  act  of  1872,  as  we  understand  the  effect  of  its 
provisions,  considered  in  the  light  of  that  principle,  but 
rather  a  limitation  upon  the  power  of  the  agent,  the  munic- 
ipality, to  make  a  contract  not  authorized  by  statute.  The 
rules  of  law  announced  in  the  Wagner  and  Milliken  cases, 
supra,  are  to  be  borne  in  mind  as  applicable  to  the  character 
and  relation  of  the  parties  to  this  suit,  in  construing  the  act 
of  1872. 

It  will  not  be  presumed  the  legislature  intended  to  change 
these  wholesome  rules  of  law,  or  that  there  is  an  irrecon- 
cilable conflict  in  the  existing  statutes  of  1872  and  1891. 
Viewed  from  this  standpoint,  we  hold  that  the  authority 
"  to  contract  for  a  supply  of  water  for  public  use  for  a 
period  not  exceeding  thirty  years"  does  not  necessarily 
imply  that  the  price  of  the  supply  should  be  fixed  for  the 
entire  period,  but  that  the  supply  should  be  provided  for 
the  entire  time,  the  price  to  be  determined  from  time  to 
time,  or  on  failure  to  agree,  to  be  settled  by  the  rules  of  the 
common  law.  Such  a  contract  would  be  like  long  time  con- 
tracts for  certain  articles  of  merchandise  at  market  rates, 
not  unusual  in  large  transactions,  but  which  are  none  the 
less  contracts  in  the  full  legal  sense  of  that  term.  The  mere 
use  of  the  term  does  not  of  itself  necessarily  signify  that  it 
was  to  be  given  an  unrestricted  meaning.  On  the  contrary  it 
should  be  restricted  in  its  scope,  so  as  to  apply  only  to  the 
subject-matter  intended  by  the  legislature.  This  construc- 
tion would  give  the  company  the  exclusive  right  to  supply 
water  for  pu  blic  use  the  full  period  of  the  contract,  Avith  the 
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implication  of  law  impressed  on  its  business  to  do  so  at  just 
and  reasonable  rates,  as  might  be  determined  from  time  to 
time  by  the  company  and  the  respective  city  councils.  A 
failure  to  agree  on  the  rate  or  price  would  not  relieve  the 
city  from  its  obligation  to  take  water  for  public  use,  but 
would  remit  the  question  before  the  act  of  1891  to  the 
courts,  to  be  detennined  according  to  the  common  law 
rule,  after  that  act,  according  to  the  method  therein  pre- 
scribed. The  ordinance  upon  which  this  action  is  based, 
also  fixed  a  maximum  rate  for  supplying  the  inhabitants  of 
the  city  with  water;  such  rates,  before  the  act  of  1891,  were 
subject  to  the  same  common  law  rule  and  thereafter  came 
within  the  provisions  of  that  act.  To  hold  •  that  the  price 
could  be  fixed  by  the  ordinance  for  water  supplied  for 
public  and  private  use  for  a  period  of  thirty  years  might 
impose  a  very  great  burden,  and  result  in  the  unjust  exac- 
tion of  large  sums  of  money.  It  is  no  answer  to  say  the 
inhabitants  are  not  required  to  take  a  supply  of  water  from 
the  company;  as  well  say  persons  are  not  required  to  pat- 
ronize railroads,  hackmen,  ferries,  etc.  Neither  is  it  any 
answer  to  say  that  the  company  would  not  provide  such 
supply  unless  the  price  was  fixed  for  the  entire  period;  for, 
its  business  being  impressed  with  a  public  interest,  ft  could 
be  compelled  to  provide  such  supply,  on  equal  terms  and  at 
reasonable  rates.  Wagner  case,  supra.  Year  by  year  con- 
ditions and  prices  with  respect  to  almost  everything  relating 
to  human  wants  are  changing,  and  readjustments  are  per- 
mitted to  meet  them. 

Hence  the  rule  of  the  common  law  with  respect  to  all 
l)usiness  impressed  with  a  public  interest.  This  rule  ap- 
plied to  appellee  before  the  act  of  1891,  and  thereafter  sus- 
tained that  act.  Munn  v.  The  People,  69  111.  80.  This 
construction,  we  believe,  is  in  accord  with  the  intent  of  the 
legislature.  The  principle  of  the  Milliken,  and  other  cases, 
harmonizes,  and  renders  operative  the  two  statutes,  pre- 
serves private  and  public  rights,  and  subserves  the  ends  of 
justice.  The  contract,  therefore,  expressed  in  Sec.  9  of  the 
ordinance,  in  so  far  as  it  fixes  a  price  for  the  entire  period 
of  twenty-one  years,  is  not  binding  on  the  city  for  that 
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period,  but  is  binding  until  changed,  as  provided  in  the  act 
of  1891,  or  determined  to  be  unreasonable,  as  therein  pro- 
vided. There  is  no  proof  in  this  record  that  the  price  was 
unreasonable  prior  to  that  act,  or  that  any  attempt  there- 
after was  made  to  change  the  rate  under  that  act.  We 
therefore  hold :  1.  That  the  city  had  no  right  to  refuse  to 
take  the  supply  of  water,  provided  by  the  contract.  2. 
That  the  price  therein  fixed  must  be  considered  reasonable, 
until  otherwise  determined  as  herein  indicated.  The  judg- 
ment will  be  affirmed. 


The  German  Insurance  Company^  of  Freeport,  v.  E.  W. 

Johnson. 

1.  Insurance— I^mttofiojw  of  Suits  Brought  in  Policies — Waiver, — 
If  an  insurance .  company,  in  case  of  a  loss  by  fire,  holds  out  reasonable 
hopes  to  the  insured  that  the  loss  will  be  adjusted,  and  by  so  doing  de- 
ters the  bringing  of  a  suit  for  the  recovery  of  the  same  until  the  limita- 
tion of  the  time  fixed  in  the  policy  for  bringing  such  suit  has  expired, 
the  company  will  not  be  allowed  to  assert  such  limitation  as  a  defense  to 
the  suit. 

2.  Limitations— Jn  Insurance  Policies — Time  Consumed  in  Negotior 
tionfor  Settlement^  etc — ^If  a  part  of  the  time  allowed  imder  the  con- 
ditions of  an  insurance  policy  for  the  bringing  of  suit  upon  a  loss  is  con- 
sumed on  negotiations  touching  a  settlement,  the  time  so  occupied  should 
be  added  to  the  period  specified  therein. 

3.  Practice  in  Appellate  Qo\mT^ Abstracting  Instructions, — The 
Appellate  Ck)urt  will  not  consider  exceptions  to  the  giving  of  instructions 
when  none  of  the  instructions  given  are  properly  abstracted. 

4.  Error — Must  he  Made  to  Appear, — Error  must  be  made  to  appear; 
it  will  not  be  presumed. 

Memorandnm, — Suit  for  insurance.  In  the  Circuit  Court  of  Johnson 
County;  the  Hon.  Oliver  A.  Harker,  Judge,  presiding.  Declaration 
on  the  policy:  pleas,  general  issue  and  limitations  contained  in  policy; 
replication  (see  opinion);  trial  by  jury;  verdict  and  judgment  for 
plaintiff;  defendant  appeals.  Heard  in  this  court  at  the  August  term, 
1898,  and  affirmed.     Opinion  filed  March  28, 1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 
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Whitnel  &  Gillespie,  attorneys  for  appellant. 

Appellee^s  Bbief,  Spann  &  Sheridan,  Attorneys. 

As  to  the  validity  of  the  condition  in  the  policy  limiting 
the  time  for  bringing  the  suit  the  authorities  are  conflict- 
ing. Many  respectable  authorities,  it  is  conceded^  hold  that 
a  condition  of  this  character  is  void  as  against  public  policy. 
It  does  not  affect  the  contract,  but  the  remedy;  a  condition 
subsequent;  for  the  payment  of  money  after  the  liability  is 
fixed  by  which  the  payment  is  barred,  is  a  singular  condi- 
tion, and  surely  one  which  must  necessarily  result  in  great 
hardship.  It  is  nothing  less  than  an  act  of  limitation  of  six 
months.  A  statute  of  limitation  is  founded  upon  public 
policy.  A  contract  is  void  if  made  against  the  policy  of  the 
law.  Not  only  this,  but  this  limitation  fixes  a  different 
time  from  the  statute,  and  is  in  conflict  with  it.  It  seems 
to  us  that  the  weight  of  American  authority  does  not  sup- 
port appellant^s  position,  and  in  support  of  this  statement 
we  cite  Mayor  of  N.  Y.  v.  Hamilton  Ins.  Co.,  39  N.  Y.  46; 
Eagle  Ins.  Co.  v.  Lafayette  Ins.  Co.,  9  Ind.  443;  Stein  v. 
Niagara  Fire  Ins.  Co.,  61  How.  Pr.  (N.  Y.)  144;  Bamum  v. 
Merchants  Ins.  Co.,  97  N.  Y.  188;  Spare  v.  Home  Mut.  Ins. 
Co.,  17  Fed.  Rep.  568;  Vette  v.  Clinton  Fire  Ins.  Co.,  30 
Fed.  Rep.  668;  Foreign  v.  AUemania  Fire  Ins.  Co.,  30  Fed. 
Rep.  352. 

While  such  a  provision  in  the  policy  was  binding,  it 
would  be  waived,  if  the  company  deterred  the  assured  from 
bringing  suit  by  holding  out  reasonable  hopes  of  an  adjust- 
ment. Peoria  Ins.  Co.  v.  Whitehill,  25  111.  466;  Derrick  v. 
The  Lamar  Ins.  Co.,  74  111.  405;  F.  and  M.  Fire  Ins.  Co.  v. 
Chestnut  etal.,  50  111.  116. 

From  the  case  of  The  Andes  Ins.  Co.  v.  Fish,  71  111.  620; 
Riply  V.  jEtna,  Ins.  Co.,  30  N.  Y.  174;  Ins.  Co.  v.  LaCroix, 
45  Tex.  158. 

Mr.  Justice  Scofield  delivered  the  opikiox    of    the 
Court. 
This  w^as  an  action  brought  by  appellee  against  appellant 
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on  a  fire  insurance  policy.  Appellant  pleaded  the  general 
issue,  and  another  plea  to  the  effect  that  the  suit  was  not 
brought  within  six  months  from  the  time  of  the  loss,  as  was 
required  by  the  terms  of  the  policy.  A  special  replication 
was  filed  to  the  latter  plea  in  and  by  which  it  was  alleged, 
that,  according  to  the  terms  of  the  policy,  any  loss  should 
be  due  and  payable  sixty  days  after  the  receipt  of  proper 
and  satisfactory  proof  thereof  by  the  company  at  Freeport, 
Illinois.  It  was  further  averred  in  this  replication  that  ap- 
pellee sought  to  make  and  deliver  such  proof  within  the 
required  time,  but  that  by  reason  of  the  long  and  vexatious 
delays  of  appellant  in  making  known  its  objections  to 
the  proof,  and  because  of  the  many  captious  and  unreason- 
able demands  made  by  appellant  for  correction  of  the  proof 
of  loss,  appellee  was  unable  t©  furnish  appellant  satisfactory 
proof  of  loss,  and  to  get  the  same  approved  by  appellant 
"  in  such  time,  that  sixty  days  would  elapse  from  the  time 
of  the  last  submission  of  the  proof  of  loss  before  the  expira- 
tion ot  six  months  after  said  loss  was  sustained."  Appel- 
lant affirms  that  this  replication  was  traversed,  though  no 
rejoinder  thereto  appears  in  the  record,  and  that  the  truth 
or  falsity  of  this  replication  was  the  vital  question  on  the 
trial  of  the  cause. 

The  record  shows  that  the  fire  occurred  on  January  1, 
1890,  and  that  proof  of  loss  was  forwarded  to  appellant  at 
Freeport  on  four  different  dates. 

The  first  proof  of  loss  was  forwarded  about  the  20th  day 
of  January,  or  within  a  very  short  time  thereafter.  There  is 
no  evidence  showing  when  the  papers  were  received  by  the 
company,  but  the  evidence  does  show  that,  on  the  15th  day 
of  February,  they  were  put  into  the  hands  of  Joseph  Weiman, 
special  adjuster  for  the  company.  Here  was  a  delay  of 
nearly  three  weeks.  Weiman  returned  the  papers  on  the 
day  he  received  them,  to  appellee,  together  with  a  letter  re- 
quiring certain  amendments  to  be  made,  among  them  the 
signing  of  the  statement  by  two  disinterested  neighbors  and 
by  the  magistrate  living  nearest  the  place  where  the  loss 
had  occurred,  who  should  certify  their  belief  that  the  state- 
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ment  was  true,  and  that  the  assured  had,  without  fraud, 
sustained  the  loss  as  set  forth  in  the  proof. 

Within  a  few  days  after  receiving  this  letter,  appellee 
made  certain  of  the  amendments  to  the  proof  required, 
manifestly  endeavoring  to  conform  to  the  demands  of  the 
company,  except  as  to  the  certificates  of  two  disinterested 
neighbors  mentioned  in  Weiman's  letter.  The  papers,  as 
amended,  were  forwarded  to  appellant  at  Freeport,  and  re- 
ceived by  the  company  on  the  3d,  or  4th  day  of  March,  and 
thereupon  forwarded  to  N.  H.  Sikkema,  general  State  ad- 
juster. Sikkema  received  the  papers  on  the  6th  or  7th  day 
of  March,  and  on  the  latter  day  sent  them  to  Weiman.  This 
gentleman  swears  that  he  did  not  receive  the  papers  until  the 
2d  day  of  April,  nearly  four  weeks  thereafter.  According 
to  Sikkema's  testimony,  the  pjipers  were  in  his  hands  on  the 
30th  day  of  March,  and  were  forwarded  by  him  on  that  day 
to  Weiman.  Where  were  these  documents  for  the  three 
weeks  intervening  between  the  7th  and  the  30th  days  of 
March,  on  both  of  which  days  they  were  in  Sikkema's 
hands  ?  There  are  some  vague  hints  in  the  testimony  to  the 
effect  that  they  were  miscarried  or  missent,  in  which  case 
either  Sikkema  or  the  government  is  to  blame.  However 
that  may  be,  Weiman  returned  the  papers  to  appellee  on 
the  3d  day  of  April,  with  a  letter  in  which  a  single  objection 
was  stated,  that  is  to  say,  that  the  statement  was  not  signed 
by  the  nearest  justice  of  the  peace  as  was  required  by  the 
letter  of  the  15th  of  February.  It  seems  that  the  state- 
ment was  signed  by  Wise,  and  that  the  controversy  was 
whether  Wise  or  Chambers  was  the  nearest  justice  of  the 
peace  to  the  burned  building. 

The  evidence  shows  that  Chambers  was  the  nearest,  as  the 
bird  flies,  but  that,  by  the  public  highway,  one  was  as  near 
as  the  other.  Appellee  caused  the  papers  to  be  amended, 
however,  so  as  to  comply  with  this  requirement  of  the  com- 
pany, and  forwarded  them  so  that  they  reached  Weiman, 
through  the  company  and  Sikkema,  on  the  18th  day  of 
April. 

Let  it  be  noticed  that  the  fire  occurred  on  the  1st  day  of 
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January,  and  that  the  six  months  within  which  suit  was 
required  to  be  brought,  would  expire  on  the  1st  day  of 
July.  Also  that  suit  could  not  be  brought,  according  to  the 
averment  of  the  replication,  until  the  expiration  of  sixty 
days  after  proper  and  satisfactory  proof  was  made.  This 
being  true,  proper  and  satisfactory  proof  should  have  been 
in  appellant's  hands  by  the  2d  day  of  May.  One  day's  delay 
after  this  date  would  carry  the  time  for  bringing  the  suit 
beyond  the  1st  day  of  July,  by  adding  the  sixty  days  allowed 
for  payment,  and  the  limitation  clause  of  the  policy  could 
be  invoked  as  a  bar  to  the  maintenance  of  the  action. 

Up  to  the  29th  day  of  April,  appellant  had  led  appellee  to 
believe  that  the  amount  of  the  loss  would  be  paid  within  a 
reasonable  time  after  the  completion  of  the  proof.  In  the 
letter  of  the  3d  day  of  April,  but  one  objection  was  pointed 
out,  which  was  equivalent  to  a  declaration  that  when  this 
amendment  should  be  made  the  proof  would  be  accepted  and 
the  policy  paid.  On  the  29th  day  of  April,  however,  Wei- 
man,  having  held  the  completed  proof  for  eleven  days,  re- 
turned the  papers  to  appellee  with  the  objection  that  they 
did  not  contain  a  certificate  of  two  disinterested  neighbor 
that  the  statement  was  true,  and  that  the  assured  had,  with- 
out fraud,  sustained  the  loss  as  set  forth  in  the  proof.  Why 
this  delay  of  eleven  days  ?  Why  the  delay  of  three  weeks 
on  the  receipt  of  the  first  proof,  and  of  more  than  three 
weeks  on  the  receipt  of  the  second,  especially  when  the  limi- 
tation of  time  in  the  policy  was  very  stringent,  and  the 
utmost  expedition  and  good  faith  were  required,  in  order 
that  appellee  might  have  a  fair  opportunity  to  assert  his 
rights  ? 

No  satisfactory  explanation  of  any  of  these  delays  is  given 
by  any  agent  or  employe  of  the  company.  When  Weiman 
returned  the  proof  on  the  29th  day  of  April,  did  he  not 
know  that  the  policy  in  question  insured  no  live  stock,  and 
that  no  claim  for  the  loss  of  live  stock  had  been  made  ? 
Did  he  not  also  know  that  the  certificate  of  two  disin- 
terested neighbors  was  required  only  in  case  of  the  loss  of 
live  stock  ?    In  his  testimony  he  does  not  assert  his  igno- 
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ranee  of  any  of  these  matters.  He  must  have  been  fully  ad- 
vised on  all  these  points.  Why,  then,  did  he  return  the  papers 
with  this  captious  and  unreasonable  demand  if  not  in  the 
expectation  that  appellee  would  undertake  to  amend  them 
in  the  specified  particulars,  and  be  unable  to  put  the  proof 
into  the  hands  of  the  company  at  Freeport  before  the  3d 
day  of  May,  and  thus  furnish  appellant  an  opportunity  for 
setting  up  the  limitation  clause  of  the  policy  as  a  defense  I 
But,  it  is  said,  this  is  fraud;  this  is  a  ^^  false  issue";  the 
replication  does  not  aver  fraud,  and  therefore  fraud,  if  es- 
tablished, is  no  answer  to  appellant's  plea.  The  replication 
avers  that  appellee  sought  to  make  and  deliver  satisfactory 
proof  within  the  required  time,  and  this  averment  is  sus- 
tained by  the  eWdence.  The  replication  also  avers  that  by 
reason  of  the  long  and  vexatious  delays  of  appellant  in 
making  known  its  objections  to  the  proof,  and  because  of 
the  many  captious  and  unreasonable  demands  made  by  ap- 
pellant for  correction  of  the  proof  of  loss,  appellee  was  un- 
able to  furnish  appellant  satisfiictory  proof  of  lass  cmd  to  get 
the  same  approved  by  appellant  ip  time^  and  this  averment  is 
sustained  by  the  evidence.  The  proof  of  loss  was  not  at  any 
time  accepted  as  satisfactory,  or  approved,  by  appellant. 
The  papers,  after  they  left  the  hands  of  Weiman  on  the  29th 
day  of  April,  appear  in  the  hands  of  appellee's  attorney  on 
tne  3d  day  of  May.  The  attorney  had  the  right  to  assume 
that  by  calling  the  company's  attention  to  the  "fact  that  the 
amendment  demanded  was  not  required  by  the  policy,  the 
company  would  approve  the  proof  furnished  and  make  pay- 
ment without  suit  within  a  reasonable  time.  At  anv  rate  it 
was  now  too  late  to  sue,  unless  the  limitation  clause  of  the 
policy  had  been  waived  by  appellant's  conduct.  On  the  3d 
day  of  May  the  papers  were  returned  to  the  company  with- 
out amendment,  and  at  the  same  time  a  letter  was  for- 
warded, stating  the  reason  why  the  certificate  demanded 
was  not  furnished,  and  asking  the  company  to  pay  or  re- 
fuse to  pay  the  claim.  This  letter  was  never  answered. 
Sikkema  admits  having  the  papers  on  the  16th  day  of  May, 
and  sAvears  that  he  sent  them  to  Weiman  on  the  same  day. 
Here  let  the  matter  rest. 
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But  appellant  insists  that  the  fact  that  appellee  attempted 
to  bring  this  suit  on  the  15th  day  of  May  is  an  admission 
by  him  that  the  limitation  clause  had  not  been  waived,  but 
the  waiver,  if  any,  applied  to  that  clause  of  the  policy  which 
allowed  sixty  days  for  payment  after  the  receipt  of  proper 
proof  of  loss;  appellant  contends  that  no  suit  was  in  fact 
commenced  till  the  2d  day  of  September.  Appellee's 
counsel  attempted  to  file  a  praecipe  for  a  summons  on  the 
15th  day  of  May,  but,  by  mistake,  filed  a  praecipe  for  a  sub- 
poena. At  the  same  time  he  ordered  the  clerk  not  to  issue 
the  summons,  till  he,  the  attorney,  should  call  for  it.  Ap- 
pellant strenuously  contends  that  this  was  not  the  com- 
mencement of  a  suit.  Conceding  the  correctness  of  this 
position,  we  are  unable  to  see  on  what  principle  appellee  is 
estopped  by  this  inefficacious  act  from  insisting  now  on  the 
waiver  of  the  limitation  clause.  We  hold  that  the  replica- 
tion to  the  plea  of  limitation  under  the  policy,  having  been 
sustained  by  the  proof,  the  defense  set  up  by  that  plea  is 
out  of  the  case. 

In  AUemania  Fire  Insurance  Company  v.  Peck  et  al.,  133 
111.  220,  the  defendant  pleaded  in  bar  the  failure  of  the 
plaintiff  to  sue  within  six  months.  The  plaintiff  replied 
that  the  defendant  held  out  reasonable  hopes  of  an  adjust- 
ment, and  thereby  deterred  the  plaintiff  from  commencing 
his  suit,  and  that  the  plaintiff  honestly  confided  in  the  prom- 
ises and  pretenses  of  the  defendant.  It  was  also  alleged 
that  the  plaintiff  delayed  bringing  the  suit  at  the  defendant's 
request.  It  was  held  that  the  replication  was  good  with- 
out the  last  allegation,  and  that  this  allegation  need  not  be 
proved.  The  decision  of  the  Supreme  Court  is  upon  the 
theory  that,  in  such  case,  the  defendant  is  estopped  from 
setting  up  the  limitation  clause  as  a  defense.  There  is  no 
reason  why  this  rule  should  not  be  applied  to  such  a  state 
of  facts  as  is  disclosed  bv  the  record  before  us.  Nor  is  the 
court  called  upon  to  create  a  new  limitation  clause  by  add- 
ing the  time  lost  to  the  six  months  provided  for  in  the 
policy.  The  replication  having  been  proved,  the  plea  ceases 
to  be  a  defense,  and  there  remains  no  question  of  limitation 
in  the  case.    But  even  if  such  a  course  should  be  pursued. 
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under  the  suggestion  of  the  court  in  AUemania  Fire  Insur- 
ance Company  v.  Peck  et  al.,  33  111.  App.  548,  only  sixty- 
three  days  would  be  required  here,  this  suit  having  been 
commenced  on  the  2d  day  of  September,  1890,  and  the 
number  of  days  being  no  more  than  the  aggregate  of  the 
delays  for  which  appellant  should  be  held  responsible. 

It  is  said  that  the  court  erred  in.  giving  appellee's  1st  and 
3d  instructions,  and  in  refusing  appellant's  1st,  2d,  3d  and 
4th  instructions.  The  abstract  states  that  instructions  were 
given  on  the  part  of  appellee  and  also  on  the  part  of  appel- 
lant, covering  altogether  nine  pages  of  the  record,  and  yet 
not  one  of  these  instructions  is  set  forth  in  full,  or  in  sub- 
stance, in  the  abstract.  The  four  refused  instructions  ap- 
pear in  the  abstract,  but  the  instructions  given  may  have 
covered  fully  the  same  ground.  This  court  will  not  con- 
sider exceptions  to  the  giving  or  refusing  of  instructions 
when  none  of  the  instructions  given  are  abstracted.  Joliet 
Street  Railway  Co.  v.  Call,  42  111.  App.  41;  McGiUis  et  aL 
V,  Anderson,  44  111.  601. 

The  fourth  refused  instruction  propounded  certain  ques- 
tions to  the  jury,  but  the  record  fails  to  show  that  any  copy 
thereof  was  submitted  to  appellee's  counsel  before  the  com- 
mencement of  the  argument,  and  for  aught  that  appears  to 
the  contrary,  the  instruction  may  have  been  refused  for 
non-compliance  with  this  requirement  of  the  statute. 

Error  must  be  made  to  appear;  it  will  not  be  presumed. 

We  see  no  material  error  in  the  record. 

The  judgment  is  affirmed. 


H.  Tompkins  v.  James  Gerry. 

1.  AWARD— TF/iaf  Is  iVof.— When  parties  having  mutual  accounta, 
deliver  their  books  to  a  third  person  and  agree  that  he  shall  examine 
the  respective  accounts  therein,  ascertain  what  balance,  if  any,  there 
apijears  to  be  due  from  one  party  to  the  other,  and  report  the  result  of 
his  examination  to  them,  and  that  they  should  adopt  such  report  as  a 
correct  statement  of  the  amount  due  and  to  whom  it  was  due,  and  settle 
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on  that  basis,  the  report  of  such  person  of  the  amount  due,  etc.,  is  not 
an  award. 

2.  AwABDB — What  Is, — ^An  award  is  the  judgment  or  decision  of  ar^ 
bitrators  or  referees  on  matters  aubmitted  to  them  to  be  decided,  whereby 
a  duty  is  imposed  to  be  performed  by  one  or  more  of  the  parties  who 
have  so  submitted  such  matters  to  such  arbitrator  or  referees. 

8.  Settlsment — What  Is  Final, — Where  parties  are  unable  to  agree 
in  their  accounts  and  submit  them  to  a  third  party  for  an  examination 
and  report  thereon,  his  report,  when  made,  has  no  legal  force  until 
accepted  and  adopted  by  the  parties  as  correct;  but  when  this  is  done, 
a  final  settlement  of  all  accounts  between  them  was  effected,  binding  on 
both« 

Memorandnm.-— Assumpsit.  Account  stated.  Appeal  from  the  Circuit 
Cotut  of  Wayne  County;  the  Hon.  Carroll  C.  Bogos,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1898,  and  afiSrmed.  Opinion 
filed  March  28,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

BuNOH  &  BoNHAM,  ftttomeys  for  appellant. 

Creighton  &  Erameb,  attorneys  for  appellee. 

Mr.  Justice  Green  delivered  the  opinion  of  the  Court. 

Appellant  brought  this  suit  in  assumpsit  against  appellee 
to  recover  the  amount  of  an  account  claimed  to  be  due  and 
unpaid.  The  declaration  contained  the  common  counts  only. 
We  find  the  following  facts  to  be  fairly  established  by  the 
evidence  in  the  record:  That  Tompkins  and  Gerry  had 
dealings  together  during  a  period  of  several  years;  Grerry 
did  work  for  Tompkins,  and  the  latter  furnished  supplies, 
goods  and  money  to  Gerry  during  said  period.  Each  kept 
a  book  account  of  the  items  he  claimed  to  be  due  from  the 
other,  and  upon  which  no  credits  appear.  After  having 
made  several  ineffectual  efforts  to  effect  a  final  settlement, 
the  parties  delivered  their  books  to  one  John  Hargraves,  and 
agreed  he  should  examine  their  respective  accounts  therein, 
ascertain  what  balance,  if  any,  there  appeared  to  be  due 
from  one  party  to  the  other,  and  report  the  result  of  his 
examination  to  Tompkins  and  Gerry,  who  should  adopt  such 
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report  as  a  correct  statement  of  the  amount  due,  and  to 
whom  it  was  due,  and  settle  on  that  basis.  In  accordance 
with  this  agreement,  Hargraves  examined  said  accounts  and 
reported  to  the  parties,  that  he  found,  as  the  result  of  such 
examination,  there  was  a  balance  of  $18S.40,  due  from  Tomph 
kins  to  Gerry.  The  parties  adopted  this  report  and  agreed 
to  a  settlement  in  accordance  therewith,  and  Tompkins 
promised  Gerry  to  pay  him  the  amount  so  found  due 
within  a  few  days;  failing  to  do  so,  Gerry  brought  suit 
against  him  to  recover  said  amount  before  a  justice  of  the 
peace,  on  May  11, 1891.  Before  that,  however,  Tompkins 
brought  the  present  suit  in  the  Circuit  Court  against  Gerry 
and  pleaded  the  pendency  thereof  in  abatement  in  the 
justice's  court,  but  the  justice  heard  evidence  on  the  merits 
and  entered  judgment  against  Tompkins  for  the  amount  of 
said  balance.  Tompkins  appealed  to  the  County  Court, 
where  he  re-filed  his  said  plea,  to  which  a  demurrer  was  sus- 
tained, lie  elected  to  abide  by  the  plea,  and  declined  to  fur- 
ther plead.  Judgment  was  entered  against  him  for  said 
balance  for  8188.4:0  and  costs,  and  Tompkins  took  an  appeal 
to  this  court,  where  said  judgment  was  affirmed  and  the 
opinion  filed  June  21, 1892. 

In  the  case  at  bar  the  record  shows  that  the  parties  ap- 
peared, a  jury  was  waived,  and  this  cause  was  submitted  to 
the  court  for  hearing  and  trial,  and  all  special  pleas  were 
withdrawn  by  defendant,  and  on  April  14th,  it  being  one  of 
the  days  of  the  March  term,  1893,  the  cause  was  heard,  the 
court  found  the  issue  for  defendant  and  entered  judgment 
for  him,  against  the  plaintiff,  for  the  costs,  and  Tompkins 
took  this  a])peal.  The  errors  assigned  are  as  follows :  that 
the  court  admitted  improper  evidence  on  the  part  of  appel- 
lee. That  the  court  refused  proper  evidence  on  the  part  of 
appellant.  That  the  court  improperly  refused  to  hold,  as 
requested  by  appellant,  to  wit :  The  4tb,  5th,  6th,  7th,  9th, 
10th,  11th,  12th  and  13th  instructions.  That  the  verdict  is 
contrary  to  the  evidence.  That  the  court  erred  in  admitting 
evidence  by  appellee,  after  filing  general  issue  and  plea  of  set- 
off of  an  open  account,  that  the  judgment  had  and  pleaded  was 
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based  on  an  award  of  all  accounts.  The  court  erred  in  not 
sustaining  appellant's  motion  -to  strike  out  all  evidence  tend- 
ing to  prove  that  the  judgment,  set  up  as  a  set-off  against 
appellant's  demand,  was  a  judgment  upon  an  award.  That 
the  court  erred  after  having  received  improper  evidence  on 
part  of  appellee,  under  the  special  plea  of  set-oflf  and  verdict, 
to  permit  the  withdrawal  of  said  special  pleas,  and  render  a 
judgment  as  on  an  award.  That  the  court  erred  in  not  ren- 
dering judgment  for  appellant.  The  first  error  is  not  well 
assigned.  We  do  not  find  any  error  in  the  admission  of  evi- 
dence, and  all  objections  on  behalf  of  appellant  made  to  the 
admission  of  any  evidence  were  general  objections,  without 
any  special  reason  being  assigned  in  support  thereof. 

Appellant  has  not  called  our  attention  to  any  instance 
where  the  court  refused  proper  evidence  offered  on  his  behalf, 
hence  the  second  error  is  not  well  assigned.  The  third  error 
is  not  well  assigned.  The  propositions  mentioned  were 
properly  refused  to  be  held  as  the  law  applicable  to  the  facts 
in  the  case.  The  fourth  error  will  be  discussed  hereafter  in 
this  opinion.  The  fifth  error  is  not  well  assigned.  The 
transcript  of  the  record  shows  that  before  the  trial  all  special 
pleas  werQ  withdrawn,  and  the  plea  of  general  issue  and 
joinder  only  remained.  The  cause  was  tried  upon  the  issue 
thus  joined,  and  the  evidence  objected  to  was  properly 
admitted  to  show  a  settlement  between  Tompkins  and 
Grerry,  arid  a  recovery  by  the  latter  of  the  balance  found 
due  him  on  such  settlement.  We  find  no  such  motion  or 
ruling  m  the  record  as  is  mentioned  in  the  sixth  assignment 
of  error;  and  this  error  is  not  well  assigned.  The  seventh 
error  assigned  is  based  on  a  misapprehension  of  the  facts. 
The  special  pleas  were  withdrawn  before  evidence  was  heard, 
nor  was  the  judgment  rendered  "  as  on  an  award."  The 
eighth  error  assigned  is  not  well  assigned,  if  the  finding  of 
the  court  is  warranted  by  the  evidence,  and  the  correctness 
of  that  finding  is  denied  by  the  fourth  assignment  of  error, 
which  we  will  now  consider.  And  at  the  outset  we  desire 
to  say,  the  report  made  to  the  parties  by  Hargraves  of  the 
balance  he  found  to  be  due^  was  not  an  award,  nor  is  it  essen- 
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tial  to  the  affirmance  of  this  judgment  that  it  should  be  held 
to  be  such. 

An  award  is  the  judgment  or  decision  of  arbitrators  or 
referees  on  matters  submitted  to  them  to  be  decided,  whereby 
a  duty  is  imposed,  to  be  performed  by  one  or  more  of  the 
parties  who  have  so  submitted  such  matters  to  such  arbitra- 
tors or  referees.  In  this  case,  both  parties  desired  a  final 
settlement  of  their  accounts,  but  were  unable  to  effect  it  by 
themselves;  therefore  they  sought  and  obtained  the  aid  of 
Hargraves  in  adjusting  said  accounts  for  the  purpose  of  a 
settlement.  He  was  furnished  by  the  parties  with  their 
books  containing  all  the  accounts  then  claimed  by  each,  of 
items  due  from  the  other,  and  found  the  amount  of  Gerry's 
account  against  Tompkins  to  be  $408.35,  and  that  the 
amount  of  Tompkins  account  against  Grerry  was  $219.95. 
He  therefore  reported  the  balance  due  Gerry  from  Tomp- 
kins to  be  $188.40,  which  was  accepted  and  adopted  by  the 
parties  as  correct,  and  Tompkins  promised  to  pay  Gerry 
said  balance,  but  failed  to  do  so.  It  is  true  this  report,  when 
made,  was  simply  an  expression  of  opinion  by  Hargraves  to 
the  parties,  that  a  fair  and  correct  settlement  of  all  accounts 
between  them  would  be  the  allowance  of  a  balance  of 
$188.40  to  Gerry,  as  the  full  amount  due  him  from  Tomp- 
kins. The  report  had  no  legal  force  until  it  was  accepted 
and  adopted  by  the  parties  as  correct,  but  when  this  was 
done,  a  final  settlement  of  all  accounts  between  them  was 
effected,  binding  on  both,  whereby  it  was  agreed  said  bal- 
ance was  due  Gerry  and  which  Tompkins  was  legally  bound 
to  pay  him.     Strage  v.  Gorich,  107  111.  361. 

Notwithstanding  this  final  settlement,  and  the  fact  that 
Tompkins  had  been  allowed  credit  for  the  amount  of  the 
account  he  claimed  to  be  due  him  from  Gerry,  as  itemized 
in  his  books  when  he  delivered  them  to  Hargraves,  and  the 
further  fact  that  he  promised  to  pay  the  amount  of  said  bal- 
ance to  Gerry,  Tompkins  afterward  brought  the  present 
suit,  to  recover  the  amount  of  his  said  book  accounts,  and 
some  small  items  he  claims  were  not  on  his  books  when  he 
delivered  them  to  Hargraves,  but  which,  if  they  were  due 
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him  at  all,  did  not  accrue  after  that  time.  Upon  the  facts 
the  trial  court  could  properly  find  that  a  final  settlement 
between  the  parties,  binding  on  both,  had  been  made.  That 
in  that  settlement  Tompkins  had  received  credit  for,  and 
had  been  allowed  the  full  amount  he  claimed  was  then  due 
him,  and  had  no  cause  of  action.  The  necessary  legal  result 
of  such  finding  was  a  judgment  against  Tompkins  for  costs, 
which  was  properly  entered,  and  is  affirmed. 


J.  W.  Browning  t.  James  M.  Jones. 

1.  Crihinal  Conybbsation— Upon  What  the  Case  is  Based,—A  case 
for  criminal  conversation  is  based  on  an  injury  to  the  person  of  the 
plaintiff;  hence,  thd  action  was  often  brought  in  the  form  of  trespass,  for 
the  wife  could  not  consent  to  criminal  intercourse,  which,  in  its  very  na- 
ture, is  exclusive  in  the  husband. 

2.  CRmmAL  CoNVEBSATiON—r^  Modem  Pmc/icc.— The  usual  prac- 
tice now  is  to  bring  the  action  in  case,  as  being  more  in  consonance  with 
the  consequentiality  of  the  damages  to  be  recovered. 

3.  Damages — In  Criminal  Conversation  Coae.— In  criminal  conver- 
sation cases  the  damages  arise  out  of  the  breach  or  destruction  of  the 
marriage  contract,  under  and  by  virtue  of  which  the  husband  had  ac- 
quired a  right  and  interest  in  what  is  termed  in  law  consortship,  that  is, 
the  wife^s  co-operation  and  aid  in  every  conjugal  relation. 

4  Damages  —  Aggravation  of,  in  Criminal  Conversation  Ccues, — 
In  criminal  conversation  cases,  the  degradation,  the  mental  anguish  and 
distress,  the  loss  of  affeotion  and  service,  if  any  en3uea,  are  considered 
in  aggravation  of  damages. 

5.  Crijiinal  Conversation— iJccrimtna ton  Not  a  Defense,^  Can- 
jugal  rights  exist,  though  the  husband,  by  his  fault,  is  living  apart  from 
his  wife  and  leading  a  dissolute  life.  Racriminatioa  is  not  a  defense  to 
the  action  for  criminal  conversation  as  in  a  proceeding  for  divorce. 

6.  Damages — Mitigation  in  Criminal  Conversation  Cases. — In  Crim- 
inal conversation  cases  desertion,  adulteries  at  any  time  after  marriage 
and  before  trial  on  the  part  of  the  husband,  together  with  other  gross 
immoralities  and  avowals  of  profligate  principles,  and  loss  of  affection 
on  the  part  of  the  wife,  are  competent  in  mitigation  of  damages. 

7.  Criminal  Conversation— ^^emenfo  of  Damages.— In  cases  of  this 
character,  an  actual  marriage  must  be  proven.  Criminal  conversation 
is  an  invasion  of  the  rights  acquired  thereby.  Whatever  damages  arisf 
therefrom,  as  loss  of  consortship,  with  all  that  term  implies,  aggravated 
by  degradation,  distress  and  mental  anguish,  if  any  ensues — like  humil 


i  5?    597, 
66    32-21 


% 


698  Appellate  Courts  of  Illinois. 

Vol.  52.  ]  Browning;  v.  Jones. 

iation    and  disgrace,  pain  and  anguish  of  mind  consequent    in  such 
injury,  should  be  regarded  as  natural  and  proximate  damages. 

8.  Damages — Proximate  in  Criminal  Conversation  Cases.— The  fact 
that  the  injuries  are  of  such  a  nature  as  not  to  be  susceptible  of  exact 
admeasurement  in  money  value,  does  not  make  them  any  tlie  loss  prox- 
imate. 

9.  Damages — Vindictive, — In  criminal  conversation  cases,  in  addi- 
tion to  actual  damages,  the  criminal  conversation  being  wanton  and 
criminal  in  its  nature  and  the  action  being  vindictive,  the  jury  are  per- 
mitted to  give  damages  for  the  double  purpose  of  setting  an  example 
and  of  punishing  the  wrongdoer. 

10.  Damages— Ftndich't?e,  in  Criminal  Convertation  Cases — Compe- 
tent Evidence, — ^For  the  purpose  of  proving  a  case  for  vindictive  dam- 
ages, proof  of  the  condition  in  life  and  circumstances  as  well  of  the 
**  husband,"  as  of  the  party  committing  the  in  jury ,  is  proper,  and  should 
be  considered  by  them  in  estimating  the  damages. 

11.  Criminal  Conversation  — iVbf  Different  from  other  Actions  in 
Tort, — The  fact  that  this  action  in  termed  "  vindictive  "  does  not  dis- 
tinguish it  from  other  like  actions,  such  as  libels,  defamation,  assault 
and  battery,  false  imprisonment,  etc.,  which  are  likewise  termed  **  vin- 
dictive.'' The  terms  "vindictive,"  "punitive"  and " exemplary,"  are 
indifferently  employed  in  describing  damages  which  are  beyond  com- 
pensation. 

12.  Damages — When  Exemplary  Damages  Wm  Be  Given, — ^Where 
either  of  the  eJements  of  fraud,  malice  or  oppression,  mingle  in  the  con- 
troversy, tJie  law  permits  the  jury  to  give  what  it  terms  punitory,  vin- 
dictive, or  exemplary  damages. 

13.  Instructions — Vindictive  Damages, — ^In  actions  where  vindic- 
tive damages  may  be  allowed,  it  is  error  for  the  court  to  instruct  the 
jury  that  the  plaintiff  is  "  entitled  "  to  or  that  they  **  ought "  to  give  him 
vindictive  damages  on  the  ground  that  the  court  thereby  invades  the 
province  of  the  jury. 

14.  Exemplary  Damages— JFVotnwoe  of  the  Jtir^.— Exemplary  dam- 
ages are  given  as  a  punishment  where  torts  are  committed  with  fraud, 
actual  malice,  or  deliberate  violence  or  oppression.  The  province  of  the 
jury,  in  determining  the  amount  of  these  damages,  would  be  too  much 
invaded  if  they  were  instructed  it  was  their  duty  to  allow  such  dam- 
ages, instead  of  being  told  that  they  might  allow  them  or  were  at  { 
liberty  to  allow  them. 

15.  Instructions  —  Exemplary  Damages: — ^An  instruction  on  the 
question  of  exemplary  damages,  which  ia  not  only  advisory  but  co- 
ercive to  make  such  damages  large  on  the  grounds  of  public  policy 
and  for  the  protection  of  the  home,  etc.,  is  erroneous. 

16.  Character— Of  Wife  in  Action  for  Criminal  Conversation.-^la 
an  action  by  the  husband  for  criminal  conversation  with  his  wife, 
where  the  character  of  the  wife  for  chastity  has  been  attacked  by  evi- 
dence of  acts  of  adultery,  it  is  proper  to  admit  proof  in  rebuttel,  to 
show  her  general  reputation  for  chastity. 
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17.  Evidence —Dectora/io»  of  WitTvesses-- Corroboration  of  Their 
Evidence, — Proof  of  declarations  made  by  a  witness  out  of  court,  in 
I  corroboration  of  testimony  given  by  him  on  the  trial  of  a  cause,  is,  as  a 
general  rulq,  inadmissible,  even  after  the  witness  has  been  impe€u>hed  or 
discredited.  But  it  is  otherwise  where  there  is  some  independent  evi- 
dence tending  to  show  that  the  witness'  account  of  the  transaction  was 
a  fabrication  of  recent  date.  In  such  a  case  it  may  be  shown  tliat  he 
gave  a  similar  account  before  its  effect  and  operation  could  be  seen. 

Memorandnin, — ^Action  for  criminal  conversation.  Appeal  from  the 
Circuit  Court  of  Johnson  County;  the  Hon.  Joseph  P.  Robabts,  Judge, 
presiding.  Declaration  in  case;  plea,  not  guilty;  trial  by  jury;  verdict 
and  judgment  for  plaintiff;  defendant  appeals.  Heard  in  this  court  at 
the  August  term,  189&  Reversed  and  remanded.  Opinion  filed  March 
23. 1894. 

yrhe  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

PlaintifTs  eleventh  instruction  assigned  for  error: 

11.  If  you  believe  by  a  preponderance  of  the  evidence  that  the 
defendant,  for  the  purpose  of  having  or  continuing  sexual  intercourse 
with  the  plaintiff's  wife,  eloped  with  her  and  went  to  Oklahoma,  where 
he  intended  to  marry  her  and  where  she  died,  by  means  of  which  the 
plaintiff  is  permanently  deprived  of  her  society,  without  the  consent  of 
her  husband,  then  and  in  such  case  you  should  find  for  the  plaintiff  and 
assess  the  damages  at  such  sum  as  you  are  warranted  in  assessing  under 
the  evidence. 

Appellant's  Brief,  W.  W.  Duncan  and  Whitnel  &  Gil- 
lespie, Attorneys. 

The  ground  of  the  a<5tion  for  criminal  conversation,  is  the 
infliction  upon  the  husband  of  some  one  or  more  of  the  follow- 
ing injuries:  1.  Dishonor  of  the  marriage  bed.  2.  Loss  of  the 
wife's  affections.  3.  Loss  of  the  comfort  of  the  wife's  soci- 
ety. 4.  Total  loss  of  the  wife's  services  where  she  absconds 
from  her  husband,  and  probable  diminished  value  of  serv- 
ices where  she  does  not.  5.  The  mortification  and  sense 
of  shame  that  usually  ar-company  the  wrong.  Cooley  on 
Torts,  262.    • 

If  such  injury  is  inflicted  under  circumstances  of  peculiar 
hardship  and  oppression,  exemplary  or  punitive  damages  may 
be  allowed  by  the  jury  in  favor  of  the  plaintiff.  7  Amer. 
and  Eng.  En.  of  L.  450. 
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It  is  necessary  that  the  plaintiff  should  fix  by  the  evi- 
dence a  basis  from  which  the  jury  can  determine  the  amount 
of  damages.  1  Sutherland  on  Damages,  740;  Eea  v.  Tucker, 
51  111.  110;  Yundt  V.  Hartrunft,  41  111.  16;  Petert  v.  Lake, 
66  111.  206. 

The  instructions  given  for  plaintiff  ignore  this  princi- 
ple and  ask  the  jury  to  enforce  public  morals  and  preserve 
the  sanctity  of  the  marriage  relation  by  assessing  such  sum 
of  damages  against  the  defendant  as  the  jury  deem  requisite 
to  that  end,  provided  only  that  the  fact  of  sexual  inter- 
course shall  be  found. 

It  is  the  province  of  the  jury  to  pass  upon  the  question  as 
to  whether  exemplary  damages  should  be  allowed,  and  if 
allowed,  the  amount  of  such  damages;  and  the  only  question 
for  the  court  is,  whether  there  is  sufficient  evidence  of 
fraud,  malice,  deliberate  violence  or  oppression  to  warrant 
the  submission  of  the  question  of  punitive  or  exemplary 
damages  to  the  jury.  3  Sutherland  on  Damages,  469,  Ed. 
18S3,  and  Vol.  1,  page  742;  Tetzner  v.  Naughton,  12  111. 
App.  148;  Wabash,  St.  L.  &  P.  Ry.  v.  Rector,  104  111.  296; 
Harrison  v.  Ely,  120  111.  83;  Kennedy  Bros.  v.  Sullivan,  34 
111,  App.  57;  McNay  v.  Stratton,  9  Brad.  216;  Schimmel- 
fenig  .V.  Donovan,  13  Brad.  47. 

It  is  not  the  form  of  the  action  that  determines  the  plaint- 
iff's right  to  exemplary  damages,  but  defendant's  moral 
culpability,  as  shown  by  the  evidence.  The  amount  to  be 
awarded  should  depend  upon  the  conduct  and  relations  of  all 
the  parties  and  the  pecuniary  circumstances  of  the  defend- 
ant. 1  Sutherland  on  Damages,  Vol.  740;  Rea  v.  Tucker, 
51  111.  110;  Ball  v.  Bruce,  21  111.  161;  Peters  v.  Lake,  66 
111.  206;  Yundt  v.  Hartrunft,  41  HI.  16. 

In  mitigation  of  damages  it  was  proper  for  defendant  to 
introduce  evidence  establishing :  1.  Previous  carnal  con- 
nection of  plaintiff's  wife  with  other  men.  2.  Her  de- 
portment toward  defendant  tending  to  prove  that  she 
made  the  first  advances.  3.  The  plaintiff's  criminal  con- 
nection with  other  women.  4.  The  bad  terms  on  which 
plaintiff  previously  lived  with  his  wife.     5.  His  improper 
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treatment  of  her,  and  any  other  facts  tending  to  show  either 
the  httle  intrinsic  value  of  her  society,  or  the  light  estima- 
tion in  which  plaintiff  held  it.  6.  The  declaration  of  the 
wife  prior  to  alleged  seduction  complaining  of  plaintiff's  ill 
treatment.  2  Greenleaf  on  Evidence,  Sec.  56;  Cooley  on 
Torts,  2d  Ed.,  pages  262  to  264  inclusive;  Eea  v.  Tucker,  51 
111.  110;  3  Sutherland  on  Damages,  74^45. 

The  law  is  that  no  element  of  damages  can  be  based  on  the 
death  of  the  wife,  and  the  fact  of  her  death  can  not  be  taken 
into  account  either  as  ground  of  the  action  or  as  aggrava- 
tion of  damages,  and  the  husband's  recovery  must  be  lim- 
ited to  the  loss  suffered  intermediate  the  injury  and  death. 
Cooley  on  Torts,  2d  Ed.  *page  226,  p.  265;  Hyatt  v.  Adams, 
16  Mich.  180;  Pack  v.  New  York,  8  K  Y.  489. 

When  a  witness  is  charged  with  testifying  under  the  in- 
fluence of  some  motive  prompting  him  to  make  a  false 
statement,  or  that  his  testimony  is  a  fabrication  of  recent 
date,  it  may  be  shown  in  corroboration  of  him  that  he  gave 
a  similar  account  before  such  motive  existed,  or  before  the 
effect  of  such  could  be  foreseen;  so,  also,  when  his  testimony 
is  discredited  on  cross-examination  or  bj*"  the  testimony  of 
others.  Gates  v.  The  People,  14  111.  433;  Lockwood  v. 
Betts,  8  Conn.  130;  Eobb  v.  Hackney,  23  Wend.  50;  ^tolp 
V.  Blair,  68  111.  541;  Herrick  v.  Smith,  13  Hun,  446;  Hester 
V.  Conn,  85  Pa.  St.  189;  Commonwealth  v.  Jenkins,  10 
Gray,  485;  People  v.  Doyell,  48  Cal.  85;  State  v.  Hendricks, 
32  Kan.  559;  State  v.  Dennin,  82  Vt.  158;  1  Starkey  on  Evi- 
dence, 187;  Phillips  on  Evidence,  8u8;  1  Greenleaf  On  Evi- 
dence, Sec.  469;  Stephen's  Dig.  of  Law  of  Evidence  (Chase's 
Ed.),  235,  note  3. 

Appellee's  Brief,  Spann  ife  Sheridan,  Attorneys.    . 

The  damages  allowed  in  suits  for  criminal  conversation 
are  penal  rather  than  compensatory,  etc.  *  *  *  They 
are  often  exemplary  and  punitive.  9  Amer.  &  Eng.  Ency. 
of  Law,  835. 

In  vindictive  actions,  and  this  is  now  regarded  as  one,  the 
jury  are  always  permitted  to  give  damages  for  the  double 
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purpose  of  setting  an  example  and  of  punishing  the  wrong- 
doer.    Grable  v.  Musgrave,  3  Scam.  873. 

'^  If  the  party  in  such  case  is  confined  to  the  actual  pecun- 
iary damages  sustained,  it  would  most  often  be  no  com- 
pensation at  all  above  nominal  damages,  and  no  salutary 
effect  would  be  produced  on  the  wrongdoer  by  such  a  ver- 
dict. But  we  apprehend  that  if  the  act  is  wrongfully  and 
wantonly  committed,  the  party  may  recover  in  addition  to 
the  actual  damages,  something  for  the  indignity,  vexation  and 
disgrace  to  which  the  party  has  been  subjected."  Chicago 
and  Northwestern  Railway  Company  v.  Anna  Williams,  55 
111.  p.  185,  from  opinion  at  page  190;  1  Sedgwick  on  Dam- 
ages, Seventh  Ed.,  53,  and  Vol.  2,  p.  253;  1  Sutherland  on 
Damages,  Chap.  9;  Reeder  v.  Purdy,  48  111.  262;  Yundt  v. 
Hartrunf t,  41  111.  10;  Onsly  v.  Hardin,  23  111.  p.  353, 

The  decided  weight  of  authority  is  that  proof  of  declara- 
tions made  by  a  witness  out  of  court,  in  corroboration  of 
testimony  given  by  him  on  the  trial  of  a  cause,  is,  as  a  gen- 
eral rule,  inadmissible,  even  after  the  witness  has  been 
impeached  or  discredited.  2  Phillips,  Ev.,  5th  Ed.,  973;  1 
Starkie,  Ev.,  147;  Robb  v.  Ilackley,  23  Wend.  50;  Conrad 
V.  Griffey,  11  How.  480;  Gibbs  v.  Tinsley,  13  Vt.  208;  Etticott 
V.  Poftri,*^  10  Pet.  412. 

Mr.  Justice  Sample  delivered  the  opinion  of  the  Court. 

The  appellee  brought  this  suit  against  appellant  for  crim- 
inal conversation,  which  resulted  in  his  wife's  elopement 
with  appellant.  The  evidence  places  both  parties  to  this 
suit  in  an  unenviable  light  before  this  court.  That  appel- 
lant was  guilty  of  the  offense  charged  is  clearly  proven,  and 
that  appellee  had  been  guilty  of  almost  open  lewdness  with 
the  vile  strumpet^  Nan  Bain,  who  roamed  the  woods  in  his 
neighborhood  dressed  in  men's  clothing,  the  common  sub- 
ject for  the  gratification  of  the  Inst  of  the  lowest,  which 
disgusted  and  tended  to  alienate  the  affections  of  his  wife, 
is  established.  He  was  also  guilty  of  visiting  lewd  houses. 
Notwithstanding  appellee's  conduct,  appellant  had  no  moral 
or  other  right  to  debauch  his  wife.    It  is  evident,  however, 
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that  appellee's  conduct  had  weakened,  if  not  destroyed,  his 
wife's  love  for  him,  made  her  less  appreciative  of  the  sacred- 
ness  of  the  marriage  relation,  and  more  susceptible  to  the 
wiles  of  appellant,  where  passions  were  but  slightly  re- 
strained by  any  moral  sense.  He  deserted  his  wife  and 
family  to  elope  with  appellee's  wife,  and  live  with  her  in  an 
open  state  of  adultery.  The  evidence  shows  that  he  was 
also  guilty  of  visiting  houses  of  prostitution.  The  jury 
brought  in  a  verdict  of  $2,000  against  appellant,  which  was 
sustained  by  the  court,  and  judgment  entered  thereon, 
which  we  feel  constrained  to  set  aside,  on  account,  princi- 
pally, of  misdirection  in  the  instructions  on  behalf  of  appel- 
lee. The  instructions  proceed  on  the  theory  that  the  suit 
is  wholly  in  the  nature  of  a  public  prosecution,  for  the  pun- 
ishment of  the  defendant,  and  to  deter  others  from  commit- 
ting like  offenses,  by  awarding  heavy  damages. 
They  are  as  follows :    The  italics  are  ours. 

12.  Where  a  person  is  proven  by  a  preponderance  of 
evidence  to  have  had  sexual  intercourse  with  the  wife  of 
another,  the  injured  party  is  entitled  to  damages  which  are 
given  hy  way  of  punishments  whether  the  husband  prove 
any  actual  damages  or  not.    Given. 

13.  Tou  are  further  instructed  that  the  husband  has  the 
exclusive  right  of  sexual  intercourse  with  his  wife,  and  who- 
ever violates  this  exclusive  right  is  liable  in  damages,  which 
are  given  hy  way  of  punishment^  and  if  the  husband  loses 
the  service  and  society  of  his  wife  thereby,  such  additional 
compensatory  damages  as  he  may  be  entitled  to  under  the 
evidence  should  be  awarded.    Given. 

19.  On  the  question  of  recovery  in  this  form  of  action 
the  court  instructs  you  that  the  amount  of  the  recovery  or 
damages  are  penal  rather  than  compensatory ^  that  is,  that 
damages  are  assessed  by  way  of  punishment  for  the  violation 
of  the  husband's  marital  rights.    Given. 

The  jury  are  instructed  that  dcumages  in  this  form  of  action 
are  given  on  grounds  of  public  policy  for  the  protection  of 
the  home  and  the  marital  relation,  and  in  making  such  assess- 
ment if  you  believe  from  the  preponderance  of  the  evidence 
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that  the  defendant  is  guilty  as  charged,  you  should  assess 
such  damages  by  way  of  punishment  as  may  be  requisite  to 
the  enforcement  of  the  law,  and  the  preservation  of  the 
sanctity  of  the  marriage  relation,  although  there  may  be  no 
proof  of  actual  damages.    Given. 

A  crim.  con.  case  is  based  on  an  injury  to  the  person  of 
the  plaintiff;  hence  the  action  was  often  brought  in  the 
form  of  trespass;  for  the  wife  could  not  consent  to  criminal 
intercourse,  which  in  its  very  nature  is  exclusive  and  sacred 
in  the  husband.  Hilliard  on  Torts,  VoL  2,  506;  1  Chit. 
PI.  164. 

The  usual  practice  now  is  to  bring  the  action  in  case,  as 
being  more  in  consonance  with  the  consequentiality  of  the 
damages  allowed  to  be  recovered.  Those  damages  arise 
out  of  the  breach  or  destruction  of  the  marriage  contract, 
under  and  by  virtue  of  which  the  husband  had  acquired  a 
right  and  interest  in,  what  is  termed  in  law,  consortship, 
that  is,  the  wife's  co-operation  and  aid  in  every  conjugal  re- 
lation (Bigaonette  v.  Paulat,  134  Mass.  123),  which  is  the 
converse  of  a  dishonored  bed,  the  destruction  of  domestic 
comfort,  of  suspicion  cast  upon  the  legitimacy  of  offspring,  of 
mortification  and  shame  to  the  husband  usually  accompany- 
ing the  adultery  of  his  wife.     Yundt  v.  Hartrunft,  41  111.  17. 

The  degradation,  the  mental  anguish  and  distress,  the  loss 
of  affection  aud  service  if  any  ensues,  are  considered  in 
aggravation  of  damages.     Paulet  case,  svpra. 

Conjugal  rights,  however,  exist,  though  the  husband  by 
his  fault  is  living  apart  from  his  wife,  and  leading  a  disso- 
lute life.  Eecrimination  is  not  a  defense  to  this  action  as  in 
a  proceeding  for  divorce.  Hilliard  on  Torts,  Vol.  2,  p.  508. 
But  desertion,  adulteries  at  any  time  after  marriage  and 
before  trial  on  the  part  of  the  husband,  together  with  othefr 
gross  immoralities  and  avowals  of  profligate  principles,  and 
loss  of  affection  on  the  part  of  the  wife,  are  competent  in 
mitigation  of  damages.     Hilliard  on  Torts,  Vol.  2,  p.  687. 

As  is  said  in  Amer.  and  Eng.  Ency.  of  Law,  Vol.  9,  p.  835: 
"The  jury  considers  the  value  of  the  wife  (arising  out  of 
the  relation  created  by  the  marriage  contract) — and  in  that 
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connection  how  much  the  plaintiff  saw  of  her  and  cared  for 
her,  her  easy  fall,  how  far  it  was  caused  by  the  plaintiffs  dis- 
regard of  his  marriage  obligation."  In  cases  of  this  character 
an  actual  marriage  must  be  proven  (Hutchins  v.  Kimwell, 
31  Mich.  126),  showing  that  the  damages,  whatever  they  may 
be,  are  founded  upon  the  contract.  Criminal  conversation 
is  an  invasion  of  the  rights  acquired  thereby.  Hence  what- 
ever damages  arise  therefrom,  aa  loss  of  consortship,  with  all 
that  term  implies,  aggravated  as  they  may  be  by  degrada- 
tion, distress  and  mental  anguish,  if  any  ensues,  like  humili- 
ation and  disgrace,  (C.  &  A.  R.  R.  Co.  v.  Flagg,  43  111.  368,) 
pain  and  anguish  of  mind  consequent  in  such  injury,  (I. 
&  St.  L.  R.  R.  Co.  V.  Stable,  62  111.  320,)  in  other  personal 
injury  cases,  should  be  regarded  as  natural  and  proximate. 

The  fact  that  the  injuries  are  of  such  a  nature  as  not  to  be 
susceptible  of  exact  admeasurement  in  money  value  does  not 
make  them  any  the  less  proximate.  "  The  actual  pecuniary 
damages  in  actions  for  defamation,  as  well  as  in  the  other 
actions  for  torts,  can  rarely  be  computed,  and  are  never  the 
sole  rule  of  assessment."  Grable  v.  Margrave,  3  Scam.  373. 
This  feature  of  proximate  damages  has  been  treated  at  some 
length,  so  as  to  place  the  foundation  of  this  action  upon 
clearly  recognizable  legal  grounds. 

In  addition  to  such  damages,  criminal  conversation  being 
wanton  and  criminal  in  its  nature,  and,  therefore,  t\^  action 
being  vindictive,  ^  the  jury  are  always  permitted  to  give 
damages  for  the  double  purpose  of  setting  an  example  and 
of  punishing  the  wrongdoer.  For  these  purposes,  proof  of 
the  condition  in  life  and  circumstances,  as  well  of  the  '  hus- 
band,' as  of  the  party  committing  the  injury,  is  highly 
proper,  and  should  be  considered  by  them  in  estimating  the 
damages."  Margrave  case,  supra;  Peters  v.  Lake,  66  111. 
506.  The  fact,  however,  that  this  action  is  termed  "  vin- 
dictive" does  not,  as  seems  to  have  been  assumed  in  the 
instructions  given  on  behalf  of  appellee,  distinguish  it 
from  other  like  actions,  such  as  libels,  defamation,  assault 
and  battery,  false  imprisonment,  etc.,  which  are  likewise 
termed  "  vindictive."  The  terms  "  vindictive,"  "  punitive  " 
and  "  exemplary  "  are  indifferently  employed  in  describing 
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damages  beyond  compensation.  As  is  said  in  Sedgwick  on 
the  Measure  of  Damages,  6th  Ed.  p.  35,  where  either  of  the 
elements  of  fraud,  malice,  or  oppression  mingle  in  the  con- 
troversy, the  law  permits  the  jury  to  give  what  it  terms 
punitory,  vindictive  or  exemplary  damages.  Consolidated 
Coal  Co.  V.  Haeni,  146  111.  628. 

The  Supreme  Court  of  this  State  has  uniformly  held  that 
in  such  actions  it  is  error  for  the  court  to  instruct  the  jury 
that  the  plaintiflf  is  "  entitled  "  to  or  that  they  "  ought "  to 
give  him  vindictive  damages,  on  the  ground  that  the  court 
thereby  invades  the  province  of  the  jury.  Holmes  v. 
Holmes,  64  111.  294;  Collins  v.  Waters,  54  HI.  484;  Consoli- 
dated Coal  Co.  V.  Haeni,  146  111.  628. 

In  the  latter  case  it  is  said :  "Exemplary  damages  are  g^ven 
as  a  punishment,  where  torts  are  committed  with  fraud, 
actual  malice  or  deliberate  violence  or  oppression.  The 
province  of  the  jury  in  determining  the  amount  of  the  puni- 
tive damages  would  be  too  much  invaded  if  they  were  in- 
structed it  was  their  duty  to  allow  such  damages,  instead  of 
being  told  that  they  might  allow  them  or  weve  at  liberty  to 
allow  them." 

The  series  of  instructions  given  in  this  case  on  the  question 
of  punitive  damages  were  not  only  coercive  but  advisory  to 
make  such  damages  large  "  on  the  grounds  of  public  policy 
and  for  4he  protection  of  the  home,"  etc. 

The  eighteenth  instruction  was  bad  for  xsalling  the  jury's 
special  attention  to  a  particular  part  of  the  evidence.  The 
eleventh  instruction  is  conceded  to  be  erroneous  for  making 
the  death  of  the  wife  the  basis  of  permanent  loss  to  the 
plaintiflf. 

It  is  thought  the  circumstances  tend  to  show  that  appel- 
lant wrote  the  letter  introduced  in  evidence  that  was  taken 
from  the  coffin,  although  it  is  somewhat  singular  no  proof 
was  oflfered  of  handwriting. 

The  proof  on  this  point  is  not  very  satisfactory. 

There  is  no  reversible  error  in  permitting  the  witnesses, 
Ella  Mount  and  Belle  Veach,to  testify,  after  the  appellee  had 
closed  his  evidence;  neither  would  it  have  been  error,  under 
the  facts  disclosed  as  to  previous  knowledge  at  least  of  one 
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of  the  witnesses'  evidence,  to  have  refused  to  pennit  them  to 
testify. 

There  was  no  error  in  admitting  proof  in  rebuttal  on  be- 
half of  appellee  to  show  the  general  reputation  for  chastity 
of  his  wife  which  had  been  specifically  attacked  by  evidence 
of  acts  of  adultery.  2  Greenleaf  on  Ev.,  Sec.  58,  casts  a 
doubt  upon  the  competency  of  such  proof,  but  1  Wharton  on 
Ev.,  Sec.  51,  holds  it  is  competent. 

The  wife  being  dead,  the  latter  authority  is  more  in  accord 
with  our  view  of  what  is  right. 

The  relation  of  conversation  by  appeUee  between  himself 
and  wife,  was  principally  confined  to  what  was  necessary  to 
explain  certain  acts  of  his.  Such  conversation  should  be 
carefully  and  closely  confined  and  not  be  permitted  to  extend 
so  as  to  get  her  statements  as  independent  evidence  before 
the  jury.  The  offer  of  evidence  by  appellant,  to  show  that 
Seibman  had  made  statements  to  other  parties  of  his  relar 
tion  with  Mrs.  Jones,  before  he  could  be  suspected  of  being 
improperly  influenced,  was  properly  excluded,  for  the  reason 
that  his  evidence  was  only  directly  attacked  by  impeachment 
and  not  by  independent  proof;  that  of  itself  would  indicate 
that  his  story  was  a  recent  fabrication.  It  is  true  many 
questions  were  asked  him  on  cross-examination  for  the  pur- 
pose of  discrediting  his  testimony  on  that  point,  but  though 
such  cross-examination  may  have  resulted  in  contradiction, 
or  as  tending  to  show  recent  fabrication,  yet  that,  of  itself, 
is  not  suflBcient  to  admit  evidence  on  former  declaration 
not  under  oath.  In  the  Blair  case,  68  111.  543-4,  it  is  said : 
"  We  find  the  decided  weight  of  authority  to  be  that  proof 
of  declarations  made  by  a  witness  out  of  court,  in  corrob- 
oration of  testimony  given  by  him  on  the  trial  of  a  cause,  is, 
as  a  general  rule,  inadmissible,  even  after  the  witness  has 
been  impeached  or  discredited." 

Had  there  been  some  independent  evidence  tending  to 
show  that  the  witness'  account  of  the  transaction  was  a 
fabrication  of  recent  date,  then  it  might  have  been  shown 
that  he  gave  a  similar  account  before  its  effect  and  opera- 
tion could  be  seen.    Ibid. 

For  reasons  stated,  we  reverse  and  remand  the  cause. 


608  A  PPBLLATE  COUBTS  OF   IlXINOIS. 


Vol.  52.]  Stroup  v.  Chalcraft 


George  Stroup  y  Logan  Chaleraft. 

1.  TRESPAfis  TO  Real  Estate— iiemedsf  by  Injunction.— Where  it 
appeared  that  a  complainant,  who  was  the  real  owner  in  fee  of  the  land 
described  in  his  bill,  had  fenced,  inclosed,  cleared  up  and  cultivated  a 
part  of  the  land,  and  was  in  the  lawful  and  exclusive  possession,  and 
there  was  not,  nor  ever  had  been  a  public  highway  over  the  same,  that 
while  he  was  in  such  possession,  and  soon  after  the  land  was  so  inclosed, 
the  defendant,  under  the  pretense  that  there  was  a  public  highway  over 
said  land,  and  that  complainant  had  obstructed  the  same  by  fencing, 
*'  with  force  and  violence  pulled  out  the  gate  poatB,  and  has  r^)eatedly 
since  that  time,  cut  the  wires  of  said  fence,  torn  said  gate  poets,  and 
passed  over  said  land,  and  at  a  time  when  defendant  was  cutting  down 
said  fence  and  complainant  remonstrated,  defendant  threatened  to  kill 
him,  if  he  did  not  keep  out  of  his  way,  and  threatened  to  cut  down  said 
fence  every  time  it  sliould  be  repaired, "  and  that  if  said  defendant  is 
allowed  to  continue  his  trespasses,  complainant  wUl  not  be  able  to  cul- 
tivate said  land,  and  endless  litigation  will  result,  t ^  ttxu  held  sufficient  to 
entitle  the  complainant  to  an  injunction. 

2.  Injunction— To  Bestrain  TrespasB^Irreparable  Jn/wry.— Irrep- 
arable injury,  authorizing  the  interference  of  a  court  of  chancery  by 
injunction,  need  not  always  be  such  injury  as  to  be  beyond  the  possibil- 
ity of  repair,  or  beyond  possible  compensation  in  damages,  not  necessa- 
rily great  injury  or  great  damage,  but  is  that  species  of  injury,  great  or 
small,  which  ought  not  to  be  submitted  to  on  the  one  hand,  or  inflicted 
on  the  other,  and  is  of  constant  and  frequent  recurrence,  so  that  no  fair 
or  reasonable  redress  can  be  had  therefor  in  a  court  of  law. 

8.  Demurrer— /*«  Effect  in  Chancery,— The  office  of  a  demurrer  to 
a  bill  in  chanceiy ,  is  to  deny  in  form  and  substance  complainant*s  right 
to  have  his  case  considered  in  a  court  of  equity,  and  to  admit  that  all 
the  allegations  of  the  bill  properly  pleaded  are  true. 

4.  Injunction— 2Ve«p<M«es—Legra/  Rights  Establisked. — When  a  bill 
is  filed  to  restrain  continuing  trespasses  to  real  estate,  the  defendant  can 
not  insist  that  the  complainant  must  first  establish  his  right  at  law,  after 
a  demurrer  has  been  overruled  to  the  bill  and  a  decree  rendered  thereon, 
because  the  demurrer  admits  the  truth  of  the  allegations  of  the  biU,  and 
establishes  the  complainant's  rights  as  completely  as  could  be  done  in  a 
court  of  law. 

Hemorandnm. — Bill  for  injunction.  Error  to  the  Circuit  Ck>urt  of 
Edwards  Coimty;  tlie  Hon.  Silas  Z.  Landes,  Judge,  presiding.  Heard 
in  this  court  at  the  August  term,  1898,  and  affirmed.  Opinion  filed 
March  23, 1894. 
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Statement  of  the  Case. 

Logan  Chalcraft  filed  his  bill  in  chancery  in  the  Circuit 
Court  of  Edwards  County,  alleging  his  ownership  in  fee  of 
the  northwest  quarter  of  the  northwest  quarter  of  Sec.  19, 
in  township  2  south,  range  10  east,  in  Edwards  colinty,  Illi- 
nois; that  more  than  one  year  before  filing  the  bill,  he 
inclosed  the  said  land  with  a  fence  and  cleared  up  and  cul- 
tivated a  part  thereof  the  past  season;  that  prior  to  that 
time  said  land  was  wood  land,  and  there  was  an  old  by-road 
or  two,  over  the  same,  but  avers  there  was  not,  nor  ever 
had  been,  any  public  highway  over  the  same;  that  soon 
after  he  inclosed  said  land  George  Stroup,  under  the  pretense 
there  was  a  public  highway  over  said  land,  and  that  com- 
plainant had  obstructed  the  same  by  fencing  his  said  land, 
by  brutal  force  and  violence  hitched  his  oxen  to  the  gate 
posts  and  pulled  them  up,  and  has  repeatedly  since  that  time 
cut  the  wires  of  complainant's  fence  and  torn  down  his  gate 
posts  and  passed  over  his  said  land;  that  on  one  occasion 
when  said  Stroup  was  cutting  down  said  fence,  complain- 
ant remonstrated  with  him  and  said  Stroup  threatened  to 
kill  him  if  he  did  not  keep  out  of  his  way,  and  December 
27,  1892,  said  Stroup  again  cut  a  whole  panel  out  of  said 
fence  and  passed  over  said  land;  that  he  threatens  to  cut 
said  fence  down  every  time  it  is  repaired  and  complainant 
believes  he  will  do  so;  that  if  said  Stroup  is  allowed  to 
continue  cutting  down  complainant's  fence  an  irreparable 
injury  will  result  to  him,  and  he  will  not  be  able  to  cultivate 
his  said  land  and  endless  litigation  will  grow  out  of  it; 
that  already  one  prosecution  has  grown  out  of  it,  and 
others  will  follow;  that  his  remedy  at  law  is  wholly  in- 
adequate. Therefore,  to  prevent  an  irreparable  injury  and 
endless  litigation,  prays  for  injunction  restraining  Stroup 
from  cutting  or  tearing  down  complainant's  fence  and  pass- 
ing over  his  said  described  land.  A  temporary  injunction 
was  ordered  as  prayed  for,  and  said  Stroup  was  served  and 
appeared  in  the  Circuit  Court  and  filed  a  general  and  special 
demurrer  to  the  bill,  setting  up  as  special  causes :    "  It  is 
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not  therein  alleged  that  defendant  is  insolvent  and  complain- 
ant has  a  complete  and  adequate  remedy  at  law."  The 
demurrer  was  overruled,  and  defendant  elected  to  stand  and 
abide  by  it,  and  having  been  ruled  to  answer,  refused  so  to 
do,  and  a  decree  pro  canfesso  was  thereupon  entered,  and  a 
final  decree  was  also  entered,  perpetually  enjoining  and 
restraining  Stroup  from  cutting  down  complainant's  fences, 
and  from  passing  over  his  said  land,  and  for  costs  against 
defendant.  Defendant  craved  and  was  allowed  an  appeal 
to  this  court,  but  failed  to  perfect  it,  and  sued  out  this  writ 
of  error.  The  errors  assigned  are,  that  the  court  erred  in 
not  sustaining  demurrer,  in  overruling  demurrer,  in  not  dis- 
missing bill  ^'  for  want  of  sufficiency  in  statement  therein." 

Brief  of  Plaintiff  in  Ebbob,  Mdndy  &  Oboan  and  Cbeigh- 

TON  &  Ebameb,  Atfobneys. 

No  chancery  court  will  enjoin  a  trespass  until  a  judg- 
ment at  law  is  had  as  to  whether  or  not  a  trespass  has  been 
committed,  and  settle  at  law  which  is  right  in  the  conten- 
tion. Poyer  v.  Village  of  Des  Plaines,  123  III.  Ill;  Dunning 
V.  City  of  Aurora,  40  III.  481;  Oswald  v.  Wolf,  129  IlL  200; 
Goodell  V.  Lassen,  69  111.  145. 

To  entitle  a  party  to  maintain  a  bill  of  peace  or  bill  to 
prevent  a  multiplicity  of  suits  at  law,  there  must  be  a  right 
claimed  affecting  many  persons.  If  the  right  is  disputed 
between  two  persons  only,  not  for  themselves  and  all  others 
interested,  but  for  themselves  alone,  the  bill  will  not  lie 
unless  the  complainant's  right  has  been  established  at  law. 
McCoy  V.  Chillicothe,  3  Ohio,  379;  Oswald  v.  Wolf,  129  DL 
200. 

Bbief  of  Defendant   in    Ebbob,  J.   M.  Campbell, 

Attobney. 

Chancery  has  jurisdiction  by  injunction  to  restrain  tres- 
pass that  will  result  in  irreparable  injury.  Mclntyre  v. 
Storey,  80  111.  127;  Wangelin  v.  Gore,  50  111.  465-466; 
Owens  V.  Crossett,  105  III.  357;  Poyer  v.  Village  of  Des 
Plaines,  123  IlL  11;  Mooney  v.  Cooledge,  30  Ark.  640. 
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Irreparable  injury  is  such  an  injury  as  may  not  be  beyond 
possible  compensation  in  damages,  but  yet  is  of  such  con- 
stant and  frequent  recurrence  that  no  fair  or  reasonable 
redress  can  be  had  therefor  in  a  court  of  law.  Whale  v. 
Reinbach,  76  111.  326.  A  controversy  over  a  road,  wherein 
one  party  closes  it,  upon  the  ground  that  aroad  does  not  exist, 
and  the  other  persists  in  tearing  down  the  fence,  upon  the 
ground  that  a  public  road  does  exist,  and  expresses  an  inten- 
tion to  tear  the  fences  down  as  often  as  they  are  put  up, 
makes  a  case  of  irreparable  injury  to  sustain  injunction. 
Mclntyre  v.  Storey,  80  111.  128;  Owens  v.  Crossett,  105  111. 

Chancery  has  jurisdiction  by  injunction  to  restrain  a  Qon- 
tinning  trespass,  or  one  threatened  to  be  repeated,  of  grave 
character.  Mclntyre  v.  Storey,  80  111.  128;  Owen  v.  Cros- 
sett, 105  111.  466;  Poyer  v.  Village  Des  Plaines,  123  111.  117; 
Shrimer  v.  Morris,  etc.,  Co.,  27  N.  J.  Eq.  364. 

A  court  of  chancery  has  jurisdiction  by  injunction  to 
restrain  a  threatened  trespass  that  has  been  repeated  and  is 
continued  in  order  to  prevent  a  multiplicity  of  suits.  Owen 
V.  Crossett,  105  111.  357;  Wangelin  v.  Gore,  50  111.  465; 
Poyer  v.  Village  Des  Plaines,  123  111.  117;  Shafer  v.  Stull 
(Neb.),  48  N.  W.  Rep.  882;  Smithers  v.  Fitch  (Cal.),  22  Pac. 
Rep.  935;  Tantlinger  v.  Sullivan  (Iowa),  45  N.  W.  Rep.  765; 
Switzer  v.  McCuUoch,  76  Va.  777;  Chapman  v.  Toy  Long, 
4  Sawyer,  28;  Todd  v.  Osborne  (Iowa),  44  N.  W.  Rep.  235; 
Musselman  v.  Marquis,  1  Bush.  (Ky.),  463. 

Where  the  trespass  is  a  continued  one  and  the  remedy  at 
law  is  only  by  successive  suits  wherein  the  action  for  dam- 
ages would  be  inadequate  to  protect  the  rights  of  the  per- 
son trespassed  upon,  a  court  of  chancery  has  jurisdiction  by 
injunction  to  restrain  the  trespass.  Shrimer  v.  Morris  Ca- 
nal, etc.,  Co.,  27  N.  J.  Eq.,  364. 

If  the  rights  of  a  party  can  only  be  enforced  at  law  by 
long  continued,  strenuous  and  expensive  litigation,  and  those 
rights  can  be  more  promptly  and  efficiently  asserted  in 
equity,  injunction  will  be  entertained.  West  Point  Iron  Co. 
V.  Reymert,  45  N.  Y.,  703;  Crane  v.  McCoy,  1  Bond,  422; 
3  Wait's  Actions  and  Defenses,  684;  Clark  v.  JeflPersonville, 
etc.,  44  Ind.  248. 
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Where  numerous  acts  are  being  committed  and  their  con- 
tinuance threatened  under  a  claim  of  right  by  one  person  on 
the  land  of  another,  which  acts  constitute  trespass,  and  the 
injury  resulting  from  each  act  is  or  would  be  trifling  in 
amount  as  compared  with  the  expense  of  prosecuting  actions 
at  law  to  recover  damages  therefor,  injunction  will  lie  to 
restrain  the  trespass.  Lembeck  v.  Nye  (Ohio),  24  N.  E. 
Rep.  086. 

It  is  sufficient  to  show  in  a  case  of  this  character  that  the 
remedy  at  law  is  not  as  practical  and  efficient  as  that  in 
equity,     Migel  v.  Nally,  45  Mo.  560. 

In  the  assertion  of  a  public  right  of  way  the  defendant 
repeatedly  tore  down  fences  on  complainant's  land.  The 
court  granted  an  injunction  because  the  acts,  if  not  restrained, 
might  afford  grounds  for  the  claim  of  a  public  way.  Car- 
penter V.  Sawyer,  35  Barb.  (N.  Y.)  395;  Schultz  v.  Allison, 
35  Pa.  88;  Hilliard  oh  Injunction,  2d  Ed.,  320. 

It  is  not  necessary  to  aver  insolvency.  McPipe  v.  West, 
71  Mo.  199;  Shriner  v.  Morris  Co.,  27  N.  J.  Eq.  364;  Clark 
V.  Jeffersonville  R.  E.  Co.,  44  Ind.  248;  Cobb  v.  L  &  St.  L. 
K.  E.  Co.,  68  111.  233. 

Mb.  Justice  Green  delivered  the  opinion  of  the  Court. 

The  three  errors  assigned  are  based  upon  one  and  the 
same  ground,  and  one  assignment  of  error,  viz.:  That  the 
court  erred  in  overruling  the  demurrer.  This  comprises 
substantially  all  that  plaintiff  in  error  relies  on  for  reversal. 
The  office  of  a  demurrer  to  a  bill  in  equity  is  to  deny  in 
f  onn  and  substance  complainant's  right  to  have  his  case  con- 
sidered in  a  court  of  equity,  and  to  admit  that  all  the  alle- 
gations of  the  bill  properly  pleaded  are  true.  Plaintiff  in 
error  having  demurred  to  the  bill,  and  abided  by  his 
demurrer,  and  refused  to  plead  to  or  answer  said  bill,  the 
following  facts  are  to  be  taken  as  admitted  by  him  to  be 
true :  That  prior  to  and  at  the  time  of  filing  said  bill, 
Logan  Chalcraft,  the  complainant,  was  the  lawful  owner  in 
fee  of  the  land  described  therein,  had  fenced  and  inclosed 
said  land,  had  cleared  up  and  cultivated  part  thereof,  and  was 
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in  the  lawful,  exclusive  possession  of  said  land,  and  there  was 
not,  nor  ever  had  been,  a  public  highway  over  the  same.  That 
while  he  was  in  the  quiet  and  lawful  possession  of  said  land 
and  soon  after  it  was  so  inclosed,  George  Stroup,  the  defend- 
ant, under  the  pretense  there  was  a  public  highway  over 
said  land,  and  that  complainant  had  obstructed  the  same  by 
fencing  his  land,  with  force  and  violence  pulled  out  the  gate 
posts,  and  has  repeatedly  since  that  time,  cut  the  wires  of 
said  fence,  torn  down  said  gate  posts,  and  passed  over  said 
land,  and  at  a  time  when  defendant  was  cutting  down  sa:id 
fence  and  complainant  remonstrated,  defendant  threatened 
to  kill  him,  if  he  did  not  keep  out  of  his  way,  and  threat- 
ened to  cut  down  said  fence  every  time  it  should  be  repaired. 
That  if  Stroup  is  allowed  to  continue  his  trespasses  com- 
plainant will  not  be  able  to  cultivate  his  said  land,  and  end- 
less litigation  will  result.  That  already  one  prosecution  has 
been  commenced  and  others  will  follow.  These  admitted 
facts  are,  in  our  judgment,  sufficient  to  entitle  complainant 
to  the  injunction  prayed  for. 

But  plaintiff  in  error  insists  the  bill  is  defective,  because 
it  is  not  therein  alleged  that  the  acts  of  defendant,  complained 
of  and  threatened  to  be  continued,  have  been,  by  the  judg- 
ment of  a  law  court,  held  to  be  trespasses,  and  until  that  is 
shown,  equity  will  not  interfere.  That  it  is  not  alleged 
defendant  is  insolvent,  and  such  allegation  is  essential. 
That  it  is  not  shown  by  the  bill  and  does  not  appear,  that 
complainant  is  without  an  adequate  remedy  at  law.  That  a 
right  is  disputed  between  two  persons  only,  and  the  bill  will 
not  lie  unless  complainant's  right  has  been  established  at 
law.  In  support  of  these  propositions,  the  following  author- 
ities are  cited :  Poyer  v.  Village  of  Des  Plaines,  123  111.  Ill, 
where  it  was  sought  to  restrain  the  prosecution  of  suits  for 
violation  of  a  village  ordinance  on  the  ground  that  said  ordi- 
nance was  illegal,  and  it  was  held  the  suits  were  quasi  crim- 
inal in  character,  and  the  legality  or  illegality  of  the  ordi- 
nance was  purely  a  question  of  law,  for  law  courts  to  decide 
and  the  court,  for  very  good  and  sufficient  reasons,  set  forth 
in  the  opinion,  but  not  applicable  to  the  facts  in  this  case, 
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held  that  the  prosecution  of  said  suits  ought  not  to  be 
enjoined.  It  is  said  in  the  opinion  there  is  no  allegation  of 
insolvency,  but  such  omission  is  not  the  reason  for  denying 
the  relief,  and  what  is  there  said  to  the  effect  that  ^^  if  the 
right  is  disputed  between  two  persons  only,  not  for  them- 
selves and  all  others  interested,  but  for  themselves  alone,  the 
bill  will  not  lie  unless  the  complainant's  right  has  been 
established  at  law,''  does  not  apply  to  the  facts  in  this  case. 
In  Dunning  v.  City  of  Aurora,  40  111.  481,  the  subject-mat- 
ter is  an  alleged  nuisance,  which  is  sought  to  be  abated,  and 
an  injunction  to  restrain  its  further  maintenance  is  prayed 
for.  The  court  holds,  if  the  thing  is  itself  a  nuisance,  equity 
will  interfere  without  waiting  the  result  of  a  trial  at  law. 
But  if  it  is  not  unavoidably  and  in  itself  noxious,  but  may 
prove  to  be  so,  equity  will  not  interfere  until  the  fact  of  its 
being  a  nuisance  is  established  in  an  action  at  law. 

Oswald  V.  Wolf,  129  111.  200,  was  a  case  in  which  obstruct- 
ing a  private  way  was  asked  to  be  enjoined,  and  it  was  held 
that  to  entitle  complainant  to  the  relief,  his  case  must  be 
clear  and  free  from  substantial  doubts — ^a  strong  case,  of 
pressing  necessity.  Goodell  v.  Lassen,  69  lU.  145,  was  a 
case  in  which  the  landlord  sought  to  enjoin  his  tenant,  rent- 
ing for  one  year,  from  putting  up  a  pawnbroker's  sign. 
Held,  to  be  no  injury  to  the  reversion,  and  not  irreparable  in 
its  character  so  as  to  require  equitable  interference.  The 
cases  of  Hamilton  v.  Stewart  etal.,  59  111.  330,  and  Owens  et 
al.  V.  Crossett,  105  111.  354,  cited  as  supporting  the  conten- 
tion that  the  bill  was  defective  in  this  case,  because  the  in- 
solvency of  Stroup  is  not  alleged,  are  neither  of  them 
applicable  in  this  case,  and  counsel  for  plaintiff  in  error  are 
also  mistaken  in  assuming  that  "  the  only  contention  is, 
whether  or  not  a  public  road  crosses  the  land  of  appellee, 
and  the  right  to  fence  it  up."  On  the  contrary,  it  is  admit- 
ted by  the  demurrer  that  no  public  highway  crosses  said 
land,  or  ever  did.  And  the  right  of  defendant  in  error  to 
fence  the  same  is  also  admitted.  The  bill  in  this  case  is  not 
to  enjoin  the  maintenance  of  a  nuisance,  or  the  commission 
of  a  single  trespass  threatened.    Kor  is  it  a  case  in  which  any 
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right  or  authority  to  commit  the  trespasses  complained  of  is 
set  up  or  asserted  by  the  defendant,  Stroup.  Upon  the 
admitted  facts,  a  stronger  case  is  seldom  shown  requiring  the 
aid  of  a  court  of  equity  to  prevent  irreparable  injury  and  a 
multiplicity  of  suits.  These  facts  show  that  Stroup,  without 
the  shadow  of  a  right,  in  open  violation  of  the  civil  and 
criminal  law,  destroyed  the  property  of  complainant;  com- 
mitted repeated  trespasses;  forcibly  and  in  defiance  of  law, 
intruded  upon  and  disturbed  the  complainant  in  his  peace- 
able and  lawful  possession  of  said  land;  threatened  the  life 
of  complainant,  when  he  attempted  to  prevent  the  commit- 
ting of  a  trespass  by  defendant,  and  threatens  to  continue 
and  repeat  his  unlawful  acts.  In  view  of  these  facts,  it 
would  be  unjust  and  wrong  to  decide  that  equitable  aid  ought 
to  be  withheld  and  the  complainant  be  compelled  to  prosecute 
repeated  suits  to  recover  damages  for  the  threatened  tres-  ^ 
passes.  Irreparable  injury  authorizing  the  interference  of  a  \ 
court  of  chancery  by  injunction,  need  not  always  be  such 
injury  as  is  beyond  the  possibility  of  repair,  or  beyond  pos- 
sible compensation  in  damages,  nor  necessarily  great  injury  \ 
or  great  damage,  but  is  that  species  of  injury,  great  or  small, 
that  ought  not  to  be  submitted  to  on  the  one  hand,  or 
inflicted  on  the  other,  and  is  of  constant  and  frequent  recur- 
rence, so  that  no  fair  or  reasonable  redress  can  be  had  there- 
for in  a  court  of  law.  Wahle  v.  Keinbach,  76  111.  326.  The 
law  may  afford  a  remedy  in  a  given  case,  but  if,  as  in 
this  case,  it  is  not  an  adequate  remedy,  equity  will  inter- 
fere, and  in  one  proceeding,  by  its  decree  grant  full  relief, 
and  furnish  a  more  complete  and  efficient  remedy  than  the 
injured  party  could  obtain  by  resort  to  vexatious  and  pro- 
tracted litigation,  and  prosecuting  a  multiplicity  of  suits  at 
great  expense.  And  a  bill  for  injunction  will  lie,  when  a 
proper  case  is  made,  whether  there  is  but  one  wrongdoer 
to  be  restrained,  or  many.  Nor  was  it  necessary  in  this 
case,  to  entitle  complainant  to  the  relief  prayed  for,  that  the 
insolvency  of  Stroup  should  have  been  alleged.  It  is  not 
because  damages  wovld  not  have  heen  paid^  if  recovered  at 
law,  that  the  aid  of  equity  is  invoked,  but  upon  the  grounds 
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above  stated,  and  held  by  us  to  be  sufficient.  Many  cases 
supporting  our  decision  could  be  cited,  but  we  deem  it  suf- 
ficient to  refer  only  to  a  few  of  those  which  appear  in  the 
printed  brief  of  defendant  in  error.  Shriner  v.  Morris 
Land  Co.,  27  N.  J.  Eq.  864;  Cobb  v.  I.  &  St.  L.  E.  R.  Co., 
68  111.  233;  Mclntyre  et  al.  v.  Story,  80  IIL  137.  In  the 
last  case,  the  bill  sought  to  enjoin  commissioners  of  high- 
ways from  opening  a  public  road  through  complainant's 
land.  Defendants  admitted  by  their  answer,  they  had  torn 
down  and  removed  the  fence  of  complainant,  as  charged  in 
the  bill,  but  alleged  they  were  officers  of  the  town,  having 
charge  of  its  public  roads,  and  express  their  purpose  to  con- 
tinue to  remove  any  fence  complainant  may  erect  in  or 
across  what  they  claim  to  be  a  highway,  and  make  the  point 
that  chancery  has  no  jurisdiction,  but  complainant's  remedy, 
if  he  has  any,  is  at  law.  The  court  say  this  proposition  can 
not  be  maintained;  that  if  there  is  no  highway  at  the 
point  in  controversy,  which  defendants  may  lawfully  keep 
open  for  the  use  of  the  public,  then  the  acts  they  admit 
they  propose  to  do  would  constitute  continuing  trespasses, 
might  cause  irreparable  mischief,  perhaps  lead  to  continu- 
ous strife  in  the  assertion  and  maintenance  of  what  the  par- 
ties may  deem  their  respective  rights,  and  ultimately 
produce  serious  breaches  of  the  peace  and  acts  of  violence; 
that  the  facts  alleged  constitute  a  clear  ground  for  the  in- 
tervention of  equity,  and  no  complete  renxedy  can  be  had 
at  law.  In  the  case  at  bar,  Stroup  does  not  set  up  or  assert 
any  right  or  authority,  official  or  otherwise,  to  commit  the 
trespasses  complained  of,  but  admits  by  his  demurrer  he  did 
the  unlawful  acts,  and  threatened  to  repeat  them,  and  will 
do  so  unless  restrained,  and  did  and  threatens  so  to  do  upon 
the  false  pretense  that  a  public  highway  existed,  where  in 
fact  it  did  not.  The  injunction  was  properly  granted,  and 
the  decree  is  affirmed. 
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Tillage  of  Belknap  v.  James  A.  Miller. 

1.  CiTiBS  AND  YiUoA^OBS—Pasaage  of  Ordinances.— The  following       ^  ^% 
entry  on  the  record  of  a  village  board : 

"  March  11th,  1887. 
The  board  met  puimiant  to  adjournment  and  proceeded  to  business  by 
adopting  ordinances  from  number  one  to  number  seventeen,  inclusive. 
All  members  present. 

James  R.  Evers,  Clerk." 
Sufficiently  shows  the  passage  of  ordinance  No.  4. 

2.  Cities  and  Villaoes — Requisites  of  the  JoumoU — Ayes  and  Nays, 
— It  is  not  necessary  that  the  yeas  and  nays  must  appear  on  the  village 
journal  of  a  village,  incorporated  under  the  general  incorporation  act  of 

1872,  in  order  to  give  validity  to  an  ordinance  purporting  to  have  been  \ 

passed  and  adopted  by  the  authorities  of  such  village. 

3.  Cities  and  Villager— Uecord  of^The  Ayes  and  Nays  on  the  Pas- 
sage  of  anr Ordinances—The  first  clause  of  Sec.  13,  Art.  8,  Parti,  Chap. 
2iy  of  the  general  act  for  the  incorporation  of  cities  and  villages,  which 
provides  that,  **  The  yeas  and  nays  shall  be  taken  upon  the  passage  of 
all  ordinances  which  shall  be  entered  on  the  journal  of  its  proceedings," 
is  directory. 

4.  Cities  and  Yjllkqisa— Passage  of  Ordinances— Record.— Sec.  14 
of  Art.  8,  Part  I,  of  Ch.  24,  of  the  general  act  for  the  incorporation  of 
cities  and  villages,  which  provides  that  the  concurrence  of  a  majority  of 
all  the  members  elected  in  the  city  council  (or  village  board  of  trustees) 
shall  be  necessary  to  the  passage  of  any  such  ordinance,  is  mandatory. 

5.  Cities  and  Villaqes — Sufficiency  of  Record  Showing  Passage  of 
Ordinances. — ^Where  it  appeared  on  the  journal  of  the  proceedings  that 
all  the  members  were  present  and  that  an  ordinance  was  adopted,  the 
word  ''  adopted"  neQessarily  signifies  that  a  majority  of  the  members  of 
the  village  board  voted  for  the  passage  of  the  ordinance. 

6.  Cities  and  YujjlOes— Right  to  Amend  Record.— A  village  board 
has  the  right,  on  proper  proof,  to  supply  an  omitted  or  correct  an  erro- 
neous entry  in  the  journal  and  make  the  record  complete. 

7.  Cities  and  Yillaqea— Right  of  the  Clerk  to  Amend  tlie  Record. — 
If  the  clerk  who  made  the  defective  entry  is  still  in  office,  he  can,  with- 
out an  order  from  the  board,  amend  the  journal  entry  according  to  the 
truth,  being  liable  for  an  abuse  of  the  right. 

ft.  Amendments— 0/  Records— General  Pouters  of  Cities  and  Villages. 
— ^To  deny  cities  and  villages  the  right  to  complete  or  correct  the  clerk^s 
journal  entries  according  to  the  facts,  might  involve  them,  and  the  offi- 
cials executing  their  ordinances,  in  serious  trouble,  without  subserving 
any  good  purpose. 

Memoran dam. —Suit  for  a  violation  of  village  ordinance.  Error  to 
the  Circuit  Court  of  Jackson  County;  the  Hon.  Alonzo  K.  Viceers, 
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Judge,  presiding.    Heard  in  this  court  at  the  August  term,  1803.    Re- 
versed and  remanded.    Opinion  filed  March  28, 1894. 

The  statement  of  tacts  is  contained  in  the  opinion  of  the 
court 

Jakes  C.  OouBTNSYy  attorney  for  plaintiff  in  error. 
8pann  &  Sheeidak,  attorneys  for  defendant  in  error. 

Mr.  Justice  Sample  delivered  the  opinion  of  the  Court. 

This  case  was  tried  by  the  court  below  on  the  following 
stipulation  of  facts :  '^  The  only  question  in  this  case  is  as 
to  the  validity  of  the  passage  of  the  ordinance  under  which 
the  defendant  was  fined  by  the  villjige  magistrate.  It 
was  admitted  that  defendant  was  guilty  of  violating  No.  4, 
of  the  village  ordinances.  Ordinance  No.  4  is  in  the  words 
following,  viz.:  ^  Whoever  shall  make  or  assist  in  making, 
or  encourage  another  in  making  any  improper  noise,  disor- 
der or  tumult,  or  who  shall  permit  such  noise  or  tumult  to 
be  made  in  or  about  his,  her  or  their  house  or  premises,  or 
who  shall  at  any  time  disturb  the  peace  or  quiet  of  any 
neighborhood,  family  or  person  by  loud  or  boisterous  whoop- 
ing, screaming,  cursing,  challenging  to  fight,  fighting  or 
mock-fighting,  using  obscene  language,  or  by  creating  false 
alarms,  or  by  any  other  device  or  means  whatever,  shall  be 
fined  in  any  sum  not  exceeding  one  hundred  dollars.'  It  is 
admitted  that  the  only  record  of  the  passage  of  said  ordi- 
nance appearing  on  the  journal  of  the  proceedings  of  the 
board  of  trustees  of  the  village,  is  as  follows : 

'  Belknap,  III.,  March  2, 1887. 

The  village  board  met  at  the  store  of  W.  L.  Currey  on 
the  above  date,  with  the  president  in  the  chair,  and  proceeded 
to  business  by  reading  minutes  of  last  meeting  and  approv- 
ing of  the  same.  Motion  made  and  carried  to  draft  ordi- 
nances for  village  seal.  Motion  made  and  carried  to  have 
the  village  ordinances  printed  and  bound  in  book  form,  as 
many  copies  as  could  be  bought  for  $10  or  $12. 

Motion  made  and  carried  to  adjourn  until  March  11, 1887, 
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The  board  met  pursaant  to  adjournment  and  proceeded 
to  business  by  adopting  ordinances  from  number  1  to  num- 
ber seventeen  (17)  inclusive.    All  members  present. 

James  R.  Evsrs,  Clerk.' 

It  is  admitted  that  said  ordinance  No.  4,  together  with 
ordinance  No.  1  to  17  inclusive,  as  stated  in  the  journal,  were 
printed  in  book  form  by  the  village  and  purported  to  be 
published  by  authority  of  the  board  of  trustees,  as  required 
by  statute,  with  the  date  of  the  passage  as  appearing  in  the 
journal. 

It  is  also  admitted  that  the  village  was  duly  incorporated 
under  the  general  incorporation  law  of  the  State. 

Now,  if  the  court  shall  be  of  the  opinion  that  ayes  and 
nays  should  appear  on  the  journal  in  order  to  give  validity 
to  the  ordinance,  then  the  defendant  is  to  go  acquit;  other- 
wise the  judgment  of  the  village  magistrate  to  be  affirmed 
with  cost. 

It  is  understood  that  on  February  22, 1892,  defendant  was 
fined  $8  and  cost  by  the  village  magistrate  of  Belknap,  from 
which  the  present  appeal  is  prosecuted* 

Dated  this  7th  day  of  April,  1893. 

W.  A.  Spann,  attorney  for  defendant. 
James  C.  Courtney,  for  Village  of  Belknap." 

The  foregoing  was  all  the  evidence  offered  in  this  case 
both  by  the  plaintiff  and  defendant. 

The  court  thereppon  rendered  a  judgment  finding  the  de- 
fendant not  guilty,  and  rendered  judgment  against  plaintiff 
for  costs.  To  the  rendition  of  this  judgment  the  plaintiff 
then  and  there  objected  and  excepted. 

The  single  legal  question  presented  for  our  consideration 
under  the  stipulation  is,  whether  the  yeas  and  nays  must 
appear  on  the  village  journal  of  a  village  incorporated  under 
the  general  incorporation  act  of  1872,  in  order  to  give  valid- 
ity to  an  ordinance  purporting  to  have  been  passed  and 
adopted  by  the  authorities  of  such  village. 

The  first  clause  of  Sec.  13,  Art.  3,  Part  1,  Chap.  24,  of 
the  general  act  for  the  incorporation  of  cities  and  villages, 
provides :    "  The  yeas  and  nays  shall  be  taken  upon  ^ihe 
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passage  of  all  ordinances  *  *  ♦  which  shall  be  entered 
on  the  journal  of  its  proceedings/*  This  provision  is  imme- 
diately followed  by,  "  and  the  concurrence  of  a  majority  of 
all  the  members  elected  in  the  city  council  (or  village  board 
of  trustees)  shall  be  necessary  to  the  passage  of  any  such 
ordinance." 

In  the  case  of  Barr  v.  Village  of  Auburn,  89  HI.  at  p.  362, 
it  is  held  that  the  latter  clause  is  the  ^  mandatory  portion 
of  this  section." 

In  that  case  the  journal  showed  "  the  following  ordinance 
(the  one  in  question)  was  nnanimously  adopted."  No  yeas 
or  nays  were  entered  on  the  journal.  It  was  held  that  the 
above  section  did  not  require  they  should  be  entered,  as  "  it 
appeared  on  the  face  of  the  journal  that  the  ordinance  passed 
with  the  concurrence  of  a  majority  of  the  members  elected 
of  the  bo<ly  passing  the  same." 

This  decision  has  not  been  overruled.  It  is  sustained  by 
many  authorities  cited  in  note  to  Sec.  291,  Vol.  1,  p.  364,  4th 
Ed.,  Dillon  on  Municipal  Corporations.  On  that  construc- 
tion and  on  the  faith  of  its  stability,  doubtless  the  authori- 
ties of  cities  and  villages  of  this  State  have  relied  for  the 
last  fifteen  years.  By  the  express  terms  of  the  stipulation 
the  only  legal  question  submitted  was,  whether  the  "  ayes 
and  nays  should  appear  on  the  journal,  in  order  to  give 
validity  to  the  ordinance."  For  aught  we  know  there  may 
have  been  a  distinct  purpose  in  so  limiting  the  question  for 
decision.  "While  it  appears  to  us,  the  record  showing  that 
all  the  members  were  present,  that  the  word  "  adopted " 
necessarily  signifies  that  a  "  majority "  of  the  members  of 
the  village  board  voted  for  the  passage  of  the  ordinance, 
yet  if  this  should  not  be  the  correct  legal  position  and  the 
word  "  majority  "  or  '*  unanimoBsly  "  should  be  entered  in 
the  journal,  in  addition  to  the  word  "  adopted,"  according 
to  what  the  actual  fact  may  have  been,  the  village  board 
has  the  right  on  proper  proof  to  supply  an  omitted  or  cor- 
rect an  erroneous  entry  and  thus  make  the  record  complete, 
if  it  is  not  so  now.  Hutchinson  v.  Pratt,  11  Vt.  402.  If 
the  same  clerk  who  made  the  entry  is  still  in  oflSce,  he  can, 
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without  an  order  of  the  board,  amend  the  journal  entry 
according  to  the  truth,  being  liable  for  an  abuse  of  the  right. 
Dillon  on  Municipal  Corporations,  Vol.  1,  Sec.  232.  To  deny 
corporations,  such  as  cities  and  villages,  the  right  to  complete 
or  correct  the  clerk's  journal  entries  according  to  the  facts, 
might  involve  them,  and  the  oflBlcials  executing  their  laws  or 
ordinances,  in  most  serious  trouble,  without  subserving  any 
good  purpose.    Dupage  Co.  v.  Martin,  39  111.  App.  298. 

The  conditions  may  be  such  that  the  appellant  may  desire 
to  and  can  have  the  journal  entry  made  to  fully  comply 
with  the  rule  laid  down  in  the  Barr  case,  supra,  and  thus 
remove  any  doubt  of  the  proper  passage  of  the  ordinance, 
should  the  question  ever  reach  the  Supreme  Court. 

The  judgment  is  reversed  and  the  cause  remanded. 


J^ames  Eshelman  v.  The  People  of  the  State  of  Illinois 

ex  rel.  Viola  Gray. 

1.  Bastabdy — Sufficiency  of  the  Complaint^A  complaint  under 
the  bastard  act,  made  after  delivery,  should  show  that  the  relati'ix  was 
an  unmarried  woman  at  the  time  of  the  birth  of  her  child.  The  re- 
cital of  such  fact,  in  that  part  of  the  complaint  which  precedes  the 
words  **  who  says,''  is  not  sufficient.    (See  memorandum.) 

2.  Bastardy — Allegation  in  Complaint  that  the  Child  teas  Bom  a 
BaMard. — ^The  allegation  that  the  child  was  bom  a  bastard,  does  not 
necessarily  imply  that  the  mother  was  unmarried  at  the  time. 

8.  Bastardy — Bight  to  Amend  Complaint, — ^There  can  be  no  con- 
troversy concerning  the  right  to  amend  a  complaint  in  bastardy  pro- 
ceedings. 

4.  Amendments — Practice  in  Making. — It  is  the  better  practice  to 
make  amendments  on  a  separate  piece  of  paper,  and  not  by  interlinea- 
tion or  erasure,  and  especiaUy  so  when  the  paper  to  be  amended  is  under 
oath. 

5.  Amendments  —  Complaint  in  Bastardy.— Wherey  in  a  bastardy 
proceeding,  a  motion  for  leave  to  amend  was  accompanied  by  the  affi- 
davit of  the  relatrix,  affirming  the  truth  of  the  facts  to  be  added  by 
way  of  amendment,  it  was  held  sufficient  to  make  the  amendment 
valid,  even  though  the  relatrix  was  not  sworn  to  the  affidavit  as 
amended. 

6.  Limitations— CommeTtoeTnenf  of  Actions  by  Amendment  of  Plead- 
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ings. — Where  aa  amendment  to  a  complaint  does  not  introduce  a  new 
cause  of  action,  the  fact  that  the  statute  of  limitationa  had  run  before 
the  amendment,  is  not  a  defense. 

Memorandam.— Bastardy  proceedings.  The  complaint  began  with 
the  following  recital:  '*  The  complaint  of  Viola  Gray,  of  Bridgeport,  in 
the  said  county,  an  unmarried  woman,  made  before  H.  W.  Bunn,  one 
of  the  justices  of  the  peace  in  and  for  said  county,  und^*  oath,  who 
says  that,"  etc.  Appeal  from  the  County  Court  of  LaVrence  County; 
the  Hon.  F.  C.  Mbserve,  Judge,  presiding.  Heard  in  this  coiut  at  the 
August  term,  ld98,  and  affirmed.    Opinion  filed  March  28, 18»4. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court 

Wm.  Bobikson  and  Geobob  Huffmait,  attorneys  for  appel- 
lant. 

J.  E.  McGaughet,  state's  attorney,  and  Gee  &  Barnes, 
attorneys  for  appellee. 

Mr.  Justice  Soofield  delivered  the  opikion.  of  the 
Court. 

On  September  2i,  1890,  Viola  Gray  appeared  before  a 
justice  of  the  peace  of  Lawrence  county  and  made  a  com- 
plaint charging  appellant  with  being  the  father  of  her  child. 
The  complaint  did  not  allege,  except  by  way  of  recital  at 
the  beginning,  that  she  was  an  unmarried  woman  at  the  time 
when  her  child  was  bom,  but  did  state  that  she  had  been 
delivered  of  a  "  male  bastard  child."  Tlie  record  does  not 
show  any  motion  to  dismiss  the  proceeding  in  the  justice's 
court  on  account  of  the  insufficiency  of  the  comjilaint,  but 
does  show  that  the  state's  attorney,  by  direction  of  the  jus- 
tice, amended  the  complaint  by  interlining  therein  the  words, 
**  that  she  is  an  unmarried  woman." 

Before  the  commencement  of  the  trial  in  the  County 
Court,  appellant  made  a  motion  to  dismiss  the  proceeding 
because  of  the  alleged  insufficiency  of  the  complaint.  Ap- 
pellee made  a  cross-motion  for  leave  to  amend,  and  presented 
the  affidavit  of  the  relatrix  in  support  thereof,  in  which  she 
swore  that  before  the  making  of  the  complaint  she  had  told 
the  justice  of  the  peace  that  she  was  an  unmarried  woman. 
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and  that,  when  she  was  sworn  to  the  complaint,  she  supposed 
it  contained  a  statement  to  that  effect.  This  affidavit 
further  stated  that  the  child  was  born  on  October  5, 1888, 
and  that  the  mother  was  then  an  unmarried  woman.  The 
court  sustained  the  cross-motion  and  granted  leave  to  amend 
the  complaint,  which  was  done  by  interlineation  so  as  to 
show  the  date  of  the  child's  birth  and  to  affirm  that  the 
relatrix  was,  and  always  had  been,  an  unmarried  woman. 
As  soon  as  this  amendment  was  made,  appellant  renewed 
his  motion  to  dismiss,  alleging  again  the  insufficiency  of  the 
complaint  and  insisting  that  the  complaint,  as  amended, 
should  be  sworn  to  by  the  relatrix,  and  also  that  the  amend- 
ment, which  was  made  on  April  18,  1893,  introduced  new 
and  material  matter,  barred,  as  a  cause  of  action,  by  the 
statute  of  limitations.  This  motion  was  promptly  overruled. 
Appellant  then  filed  two  pleas,  one  alleging  that  he  was  not 
guilty,  and  the  other  alleging  that  he  was  not  guilty  within 
two  years  prior  to  the  amendment  of  the  complaint.  A 
demurrer  was  sustained  to  the  second  plea. 

Upon  the  trial  appellee  proved  the  charge  in  the  amended 
complaint;  appellant  offered  no  evidence,  and  the  case  was 
submitted  to  the  jury  without  argument  or  instructions.  A 
verdict  of  guilty  was  returned  and  judgment  was  rendered 
accordingly. 

Appellant  contends,  in  the  first  place,  that  the  com- 
plaint was  not  amended,  and  in  the  second  place,  that 
the  complaint,  if  amended,  introduced  a  new  cause  of  ac- 
tion, barred  by  the  statute  of  limitations.  There  can  be  no 
doubt  that  a  complaint  under  the  bastardy  act,  made  after 
delivery,  should  show  that  the  relatrix  was  an  unmarried 
woman  at  the  time  of  the  birth  of  her  child,  and  that  the 
recital  of  such  fact  in  that  part  of  the  complaint  which  pre- 
cedes the  words  "  who  says,"  is  not  sufficient.  Maynard  v. 
The  People,  135  HI.  416.  And  yet  there  is  a  marked  dis- 
tinction between  the  Maynard  case  and  the  case  at  bar. 
In  the  complaint  in  the  former  case,  it  is  said  that  the  child 
is  likely  to  be  bom  a  bastard;  in  the  complaint  in  the  latter 
it  is  alleged  that  the  child  has  been  born  a  bastard.    In  one. 
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the  allegation  is  of  a  probability;  in  the  other  of  an  actual 
fact.  Inasmuch,  however,  as  under  some  circumstances,  a 
child  born  during  wedlock  may  be  a  bastard  (1  Blackstone's 
Com.  *457),  the  allegation  that  the  child  was  born  a 
bastard  does  not  necessarily  imply  that  the  mother  was  un- 
married at  the  time.  Passing  from  this  question,  let  us 
inquire  whether  or  not  the  complaint  was  sufficiently 
amended.  In  view  of  the  decision  in  the  Maynard  case, 
there  can  be  no  controversy  concerning  the  right  to  amend. 
The  only  question  is,  should  the  complaint  have  been 
sworn  to  after  the  amendment  was  made  ?  It  is  the  better 
practice  to  make  amendments  on  a  separate  piece  of  paper, 
and  not  by  interlineation  or  erasure,  and  especially  so  when 
the  paper  to  be  amended  is  under  oath.  Would  it  not  be 
sufficient  to  present  to  the  court  an  affidavit  showing  the 
truth  of  the  facts  to  be  added  by  way  of  amendment,  and 
then  to  present  the  aitiendraent  on  a  separate  piece  of  paper 
without  any  additional  affidavit  ?  If  this  could  be  done, 
would  the  amendment  be  inoperative  and  void  merely 
because  it  was  made  by  interlineation  of  the  original  ?  We 
think  not. 

We  find  some  authority  for  our  view  of  the  law  in  Kil- 
mer V.  The  People,  106  IlL  629.  In  that  case  an  affidavit 
which  was  intended  to  show  a  compliance  with  the  law 
relative  to  the  giving  of  notice  to  property  owners  in  a 
special  assessment  proceeding,  and  which  was  required  to  be 
filed  before  judgment  of  confirmation,  failed  to  show  that 
the  notice  stated  the  teim  of  court  at  which  the  assessment 
roll  would  be  returned  for  confirmation.  The  assessment 
was  confinned.  Afterward,  on  application  for  judgment,  a 
motion  was  made  for  leave  to  amend,  which  was  supported 
by  the  testimony  of  the  commissioner  who  had  made  the 
affidavit  and  who  was  now  sworn  and  examined  as  a  witness 
on  the  subject.  On  appeal  to  the  Supreme  Court,  it  was 
held  that  leave  to  amend  had  been  properly  granted.  The 
amendment  had  been  made  by  filling  out  a  blank  in  the 
original  affidavit,  and  there  is  nothing  to  show  that  the  com- 
missioner who  had  made  the  original  affidavit  made  oath  to 
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the  aflBdavit  as-  amended,  otherwise  than  by  his  oral  state- 
ment of  the  facts  when  examined  as  a  witness  in  open  court. 
The  Supreme  Court  say :  "  The  amendment  was  clearly  in 
furtherance  of  justice;  it  simply  made  the  affidavit  speak 
the  facts  as  they  occurred  and  as  was  intended  by  the  party 
making  it." 

In  the  case  at  bar  the  motion  for  leave  to  amend  was  ac- 
companied by  the  affidavit  of  the  relatrix  affirming  the 
truth  of  the  facts  to  be  added  by  way  of  amendment,  and 
this  was  sufficient  to  make  the  amendment  valid,  even  though 
the  relatrix  was  not  sworn  to  the  affidavit  as  amended. 
The  Maynard  case  effectually  disposes  of  all  questions  rela- 
tive to  the  statute  of  limitations.  It  is  there  held  that  a 
complaint  like  the  one  in  controversy  is  not  void,  and  for 
that  reason  can  be  amended.  The  amendment  merely  makes 
definite  an  averment  which  does  not  exclude  every  possibil- 
ity. The  suit  from  beginning  to  end  relates  to  the  same 
child,  born  of  the  same  mother,  begotten  by  the  same  father. 
The  amendment  does  not  introduce  a  new  cause  of  action, 
and  therefore  the  statute  of  limitations  is  not  a  defense. 
North  Chicago  Rolling  Mill  Co.  v.  Monka,  107  111.  340; 
Blanchard  v.  L.  S.  &  M.  8.  Ey.  Co.,  126  111.  416. 

The  judgment  of  the  County  Court  is  affirmed. 


William  Hermann  v.  John  H.  Glass. 

1 .  Juhy — Province  to  Determine  Questions  of  Fact  — It  is  the  province 
of  a  jury  to  determine  questions  of  fact,  and  when  there  is  evidence  justi- 
fying the  verdict  it  wiU  not  be  disturbed. 

Memorandnm. — Replevin.  Appeal  from  the  Circuit  Court  of  Madison 
County;  the  Hon.  Alonsso  S.  Wilderman,  Judge,  presiding.  Heard  in 
this  court  at  the  August  term,  1893,  and  affirmed.  Opinion  filed  March 
23,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the' 
court. 

Vol.  LII  40 
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Tbavous  &  Wabnock,  attorneys  for  appellant. 
Dale,  Beadshaw  &  Tebbt,  attorneys  for  appellee. 

Mb.  Justice  Obeen  delivebed  the  opiniobt  of  the  Coubt. 

This  action  in  replevin  was  commenced  by  appellee  against 
Glass,  a  constable,  to  recover  possession  of  corn  in  the  field, 
alleged  to  be  the  property  of  appellee  and  to  have  been 
wrongfully  taken  and  wrongfully  detained  by  Glass.  The 
latter  pleaded  non  cepity  non  detinet;  property  in  Joseph 
Hermann,  and  a  plea  of  justification,  setting  up  that  Joseph 
Hermann  was  a  tenant  of  Fred  Kahle;  that  rent  was  due  and 
unpaid;  that  the  corn  replevied  was  the  property  of  Joseph 
Hermann  and  was  grown  on  the  premises  so  rented,  and 
was  subject  to  be  taken  to  satisfy  the  unpaid  rent,  under  a 
distress  warrant  which  was  issued  by  Kahle  to  defendant 
as  constable,  to  execute  within  six  months  after  expiration 
of  lease,  and  justifies  the  taking  and  detention  under  said 
warrant.  Issues  were  joined  on  these  pleas,  a  trial  was  had, 
the  jury  returned  a  verdict  finding  the  issues  for  plaintiff, 
and  assessed  his  damages  at  $100.  Defendant's  motion  for 
a  new  trial  was  overruled  and  a  proper  judgment  was  entered 
on  the  verdict,  to  reverse  which  defendant  took  this  appeal. 
The  only  material  question  is,  who  rented  of  Kahle  the 
premises  on  which  said  corn  was  grown  for  the  crop  year  of 
1891 — William  Hermann,  or  Joseph  Hermann? 

If  the  former  was  tenant  of  Kahle  for  that  year,  a  distress 
warrant  against  Joseph  would  not  justify  the  taking  and 
detention  of  the  com  belonging  to  William.  We  think  the 
evidence  warranted  the  jury  in  finding  that  plaintiff  rented 
said  premises  from  Kahle  for  the  crop  year  of  1891,  culti- 
vated and  raised  thereon  as  such  tenant  the  corn  taken,  and 
that  the  evidence  justified  the  verdict.*  We  find  no  error  in 
the  instruction  complained  of,  requiring  the  reversal  of  the 
judgment,  and  it  is  affirmed. 
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Cleyeland^  G.^  C.  and  St.  L.  B.  B.  Co.  y.  Comfort  Monks^ 
Administratrix  of  Edward  Monks^  deceased* 

1.  Sfecial  Intebbooatories — Evidentiary  Facta, — It  is  not  error  to 
refuse  to  submit  a  special  interrogatory  which  calls  for  a  finding  of  evi- 
dentiary facts. 

2.  Special  Intebrogatobibs—  What  is  an  Evidentiary  jPac^— Where 
a  defendant  asked  for  the  submission  of  the  following  special  interroga- 
tory— * '  Did  the  deceai^ed  use  the  slightest  diligence  to  protect  himself  from 
injury  when  he  started  and  proceeded  to  cross  said  railroad,  and  if  so,  in 
what  did  such  diligence  consist  ?  " — it  teas  held  properly  refused,  as  the 
clause  "  and  if  so,  in  what  did  such  diligence  consist,"  called  for  the 
evidence  on  which  the  jury  based  the  special  finding  asked  for. 

8.  Neglioekce —  Use  of  Care  and  Diligence, — ^The  general  rule  is  that 
in  actions  for  personal  injuries  the  plaintiff  must  prove  that  he  was  using 
due  care  at  the  time  he  was  injured.  It  is  a  question  of  fact  for  the  jury 
to  determine  from  the  evidence,  whether  or  not  the  deceased  was  in  the 
exercise  of  due  care  for  his  personal  safety  when  he  was  struck  by  the 
defendant's  engine.  The  proper  determination  of  this  question  depends 
largely  upon  the  circumstances  surrounding  the  person  injured  at  the 
time  of  or  immediately  preceding  the  injury. 

4.  Nbouqencb— *Wca«ttre  of  Care,  etc, — ^What  might  be  required  of 
a  person  in  one  case,  to  establish  the  fact  that  he  was  using  due  care  for 
his  personal  safety  when  injured,  might  not  be  required  in  another  case 
imder  different  circumstances. 

Memorandnm. — ^Action  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Madison  County;  the  Hon.  Alonzo  S.  Wildeeman,  Judge,  pre- 
siding. Heard  in  this  court  at  the  August  term,  1898,  and  affirmed. 
Opinion  filed  March  28, 1894. 

The  Statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Wise  &  McNulty,  attorneys  for  appellant. 
Dale,  Bradshaw  &  Terry,  attorneys  for  appellee. 

Mb.  Justice  Gbeen  delivered  the  opinion  op  the  Court. 

This  is  a  suit  brought  by  appellee,  as  administratrix  of 
her  deceased  husband,  to  recover  damages  to  her  as  his 
widow,  resulting  from  his  death,  alleged  to  have  been  occa- 
sioned by  the  negligence  of  appellant  in  failing  to  give 
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either  of  the  signals  as  required  by  the  statute,  to  ap- 
prise deceased  of  the  approach  of  its  locomotive  and  train 
to  a  public  highway  crossing,  over  which,  while  he  was  with 
due  care  attempting  to  cross  defendants  track,  defendant's 
engine  ran  into  and  struck  him,  and  so  injured  him  that  he 
died.  The  jury  found  defendant  guilty,  and  assessed  plaint- 
iffs damages  at  $1,000,  and  plaintiff  took  this  appeal.  The 
first  reason  urged  for  reversal  is  that  the  trial  court  erred 
in  not  requiring  the  jury  to  answer  the  fifth,  sixth,  seventh, 
eighth  and  ninth  special  interrogatories  submitted  by  appel- 
lant, as  follows : 

5th.  If  the  deceased  had  been  listening,  and  paying 
attention  before  he  started  across  said  track,  or  when  the 
whistle  was  blown,  would  he  not  have  heard  the  same  ? 

6th.  Did  the  deceased,  before  he  stepped  on  said  track, 
look  to  see  if  a  train  was  approaching  ? 

7th.  Did  the  deceased,  before  he  stepped  on  said  track, 
listen  to  see  if  a  train  was  approaching  ? 

8th.  Could  not  the  deceased,  had  he  looked  after  pass- 
ing the  line  of  cars  on  the  side  track,  and  while  he  was 
about  five  feet  from  the  west  rail  of  the  main  track,  have 
seen  the  approaching  train  and  been  able  to  avoid  the  acci- 
dent? 

9th.  Did  the  deceased  use  the  slightest  diligence  to  pro- 
tect himself  from  injury  when  he  started  and  proceeded  to 
cross  said  railroad,  and  if  so,  in  what  did  such  diligence 
consist  ? 

Each  of  these  interrogatories  call  for  a  finding  of  eviden- 
tiary facts,  not  ultimate  facts.  The  ninth  interrogatory  calls 
for  a  finding,  not  only  of  a  fact  which  counsel  for  appellant 
insists  is  an  ultimate  fact,  viz.,  did  deceased  use  the  slight- 
est diligence  to  protect  himself  from  injury  when  he  started 
and  proceeded  to  cross  said  railroad?  but  also  calls  for 
a  finding  of  an  evidentiary  fact,  viz.,  in  what  did  such  dili- 
gence consist  ?  If  the  contention  of  counsel  is  correct  that 
the  failure  on  the  part  of  deceased  to  use  the  slightest  dili- 
gence to  protect  himself  from  injury  when  he  started  and 
proceeded  to  cross  defendant's  track,  was  a  failure  on  his 
part  to  exercise  reasonable  care  for  his  own  protection  at 
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t^-e  time  lie  was  hilled^  the  interrogatory  should  have  asked 
for  a  finding  only  as  to  the  fact  whether  he  did  or  did  not 
then  use  the  slightest  diligence  for  such  purpose,  and  omit- 
ted that  part  which  called  for  the  evidence  upon  which  the 
jury  based  the  special  finding  asked  for.  Such  interrogato- 
ries our  Supreme  Court  have  held  to  be  improper  in  C.  &  N. 
W.  Ky.  Co.  V,  DunleaAy,  129  111.  183,  and  T.  H.  &  Ind.  E.  E. 
Co.  V.  Voelker,  129  111.  540.  In  our  judgment  the  trial  court 
did  not  err  in  refusing  to  submit  said  interrogatories  to  the 
jury.  It  is  next  contended  on  behalf  of  appellant,  that  plaint- 
iff below  "  failed  to  prove  that  deceased  was  struck  and 
injured  on  a  public  crossing;"  or  "  that  the  bell  was  not 
rung,  or  the  whistle  blown  as  required  by  law;"  or  "  that 
deceased  was  using  due  care,  and  was  killed  in  consequence 
of  the  failure  to  give  the  crossing  signals."  An  examination 
of  the  evidence  in  the  record  satisfies  us  the  proof  was  ample 
to  establish  the  fact  that  the  place  where  deceased  was 
struck  by  defendant's  engine  was  a  public  crossing,,  and  no 
evidence  to  the  contrary  was  introduced.  The  evidence  was 
conflicting  as  to  the  fact  of  giving  either  of  the  statutory 
signals,  but  if  the  jury  believed  the  testimony  of  plaintiff's 
witnesses  upon  that  point,  they  were  thereby  justified  in 
finding  that  no  bell  was  rung  and  no  whistle  was  blown  on 
defendant's  engine,  as  required  by  the  statute,  when  it  was 
approaching  said  crossing.  If  they  found  defendant  was 
guilty  of  such  negligence,  they  could  also  fairly  conclude  from 
the  evidence  that  deceased  was  struck  by  the  approaching 
engine  in  consequence  of  a  failure  to  give  either  of  the  sig- 
nals required  by  the  statute  to  apprise  him  of  its  approach. 
But  it  is  said  "  plaintiff  failed  to  prove  deceased  was  using 
due  care  at  the  time  he  was  struck,"  and  hence  had  no  legal 
right  to  recover. 

We  understand  the  general  rule  to  be,  that  such  proof  is 
essential  to  a  recovery  in  this  class  of  cases,  and  it  is  a  ques- 
tion of  fact  for  the  jury  to  determine  from  the  evidence, 
whether  or  not  the  deceased  was  in  the  exercise  of  due  care 
for  his  personal  safety  when  he  was  struck  by  defendant's 
engine,  and  the  proper  determination  of  this  question  de- 
pends largely  upon  the  circumstances  surrounding  the  per- 
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BCD  injured  at  the  time  of  or  immediately  preceding  the 
injury.  Hence,  what  might  be  required  of  such  person  in 
one  case,  to  establish  the  fact  that  he  was  using  due  care  for 
his  personal  safety  when  injured,  might  not  be  required  in 
another  case  under  different  circumstances.  In  this  case  it 
api)ears  that  immediately  before  the  accident,  deceased  and 
some  others  were  talking  together  on  the  track  of  the  C.  & 
A.  R.  B.,  about  fourteen  feet  west  of  the  west  rail  of  defend- 
ant's main  track.  That  between  these  tracks  was  the  side 
track  of  defendant's  road,  on  which,  south  of  the  crossing, 
were  a  number  of  cars  obstructing  the  view  o#  a  person  to 
the  south  who  was  going  east  over  the  crossing,  so  that  he 
could  not  see  an  approaching  train  coming  from  the  south 
until  he  stepped  off  the  east  side  of  the  side  track,  and  on 
the  north  side  of  the  crossing  were  also  cars  on  the  side 
track,  leaving  a  space  of  thirty-six  to  forty  feet  between  the 
cars,  within  which  a  person  must  walk,  who  desired  to  cross 
over.  Deceased  remarked  to  the  persons  with  him  on  the 
C.  &  A.  track,  he  believed  he  would  go  down  to  Venice  and 
get  shaved,  and  started  east  over  the  crossing  toward  his 
home,  and  as  he  stepped  off  the  side  track  and  was  about  to 
step  on  defendant's  main  track,  its  passenger  train  from  the 
south  came  rapidly  along  and  he  was  struck  by  the  pilot 
beam  of  the  engine,  which  extended  six  inches  over  the  west 
rail,  and  was  thrown  quite  a  distance  north  and  instantly 
killed.  Two  of  the  persons  he  had  just  left  were  witnesses 
and  testified  they  were  standing  about  fourteen  feet  west  of 
him  and  saw  the  engine  strike  him.  That  no  bell  was  rung 
or  whistle  blown  on  the  train.  That  they  did  not  hear,  or 
see  the  train  until  the  engine  struck  him.  That  he  walked 
deliberately  as  men  usually  do.  If  these  witnesses  tell  the 
truth,  deceased  was  unwarned  of  the  approach  of  the  train, 
and  in  the  absence  of  such  warning  might  well  feel  secure 
in  attempting  to  cross,  relying  upon  defendant's  perform- 
ance of  its  statutory  duty. 

And  the  jury  might  also  fairly  conclude  from  the  evidence 
that  the  train  came  so  rapidly  and  suddenly  upon  him,  after 
he  reached  the  place  at  which  he  could  first  have  seen  it, 
that  looking  would  have  been  unavailing  to  protect  himself 
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from  the  collision,  or  thcat  he  Aras  so  startled  and  terrified 
by  being  so  suddenly  and  unexpectedly  put  in  peril  of  his 
life  as  to  be  incapable  of  acting  for  his  own  protection. 

If  the  jury  so  found,  deceased  was  not  guilty  of  contribu- 
tory negligence,  such  as  would  bar  recovery,  and  exercised 
that  due  care  under  the  circumstances  required  by  the  law. 
It  is  suggested  by  counsel  for  appellant  in  addition  to  the 
negligence  of  deceased  in  failing  to  stop  and  look  before 
attempting  to  cross  defendant's  track,  that  he  was  iu  a 
troubled  and  dejected  state  of  mind,  and  therefore  paid  no 
attention  to  sounds  of  warning  as  he  ought  to  have  done; 
that  he  carelessly  pulled  his  hat  down  over  his  eyes,  so  that 
he  could  not  see  well,  and  that  he  intended  to  go  down  the 
railroad  track  of  defendant  toward  Venice. 

The  abstract  does  not  contain  all  the  evidence  touching 
these  matters,  and  it  does  not  appear,  when  the  evidence  in 
the  record  is  considered,  that  deceased  had  his  hat  pulled  over 
his  eyes  when  he  approached  defendant's  track,  or  that  he 
intended  walking  down  that  track  to  Venice,  but  was  walk- 
ing in  the  direction  of  his  home,  which  was  on  the  east  side 
of  the  track,  some  distance  beyond  it.  And  if  he  was  dis- 
turbed in  mind,  it  does  not  follow  that  for  such  reason  he 
did  not  pay  attention  and  hear  signals,  because  those  who 
were  with  him,  who  were  not  in  that  state  of  mind,  heard  no 
signal  nor  sound  of  a  train.  The  reciprocal  rights  and  duties 
of  those  in  charge  of  trains  when  approaching  highway 
crossings,  and  of  persons  traveling  over  the  same,  are  quite 
fully  discussed  and  defined  in  many  adjudicated  cases  in  this 
State,  and  among  others,  I.  &  St.  L.  E.  K.  Co.  v.  Stables,  62 
HI.  313;  C,  B.  &  Q.  E.  E.  Co.  v.  Lee,  87  IU.  454;  C.  &  N. 
W.  E.  E.  Co.  V.  Dunleavy,  aupra^  and  the  views  we  express 
are  in  harmony  therewith. 

There  was  no  error  in  giving  plaintiflTs  instruction  com- 
plained of.  The  jury  were  not  misled  by  the  omission  to 
state  what  the  statutory  signals  were,  and  if  defendant  felt 
they  were  not  fully  informed  by  the  evidence  upon  that 
matter,  an  instruction  giving  such  information  could  have 
been  asked  for. 

Finding  no  cause  for  reversal,  judgment  is  affirmed. 
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City  of  Mt.  Carmel  t.  Arabella  Onthridge. 

1.  NBOuasNCB — What  is.— Where  employee  of  a  city  were  engaged 
in  building  a  croasing  over  a  ditch,  quit  work  in  the  evening  leaving 
the  creasing  unfinished,  and  without  placing  any  guard,  light  or  other 
device  to  warn  or  protect  pedestrians,  it  wob  held,  that  the  city  was 
guilty  of  negligence. 

2.  CiTiBS  AND  VitliAOES— Ab^  Ifisuren  Against  Acddents.—A  city  is 
not  an  insurer  against  accidents;  it  only  has  to  exercise  reasonable  care 
to  make  and  keep  its  sidewalks  and  crossings  reasonably  safe. 

8.  COMPARATIVB  NsouaBNCB— 77i«  RuU  Stated,— 'Where  there  is 
slight  negligence  on  the  part  of  the  person  injured,  contributing  to  the 
injury,  there  must  be  gross  negligence  on  the  part  of  the  defendant  in 
comparison  therewith,  in  order  to  justify  a  recovery. 

4.  Error — Will  Not  Alvoays  Reverse, — It  is  not  every  error  that  will 
reverse,  where  substantial  justice  has  been  done. 

Memorandam.-'Action  for  personal  injuries.  Appeal  from  the  Cir^ 
cult  Court  of  Wabash  Ck>unty;  tlie  Hon.  Silas  Z.  Lakdes,  Judge,  pre- 
siding. Heard  in  this  court  at  tlie  August  term,  1833,  and  affirmed. 
Opinion  filed  March  28,  1894. 

PlaintiJTs  1st,  7th  andSth  instructions  referred  to  in  the  opinion  of  the 
court: 

(1.)  The  defendant  city  is  bound,  in  law,  to  use  all  reasonable  care, 
caution  and  supervision  to  keep  its  streets  and  street  crossings  in  a  safe 
condition  for  travel,  in  the  ordinary  modes  of  traveling,  by  night  as  well 
as  by  day,  and  if  it  fails  to  do  so,  is  liable  for  injuries  sustained  in  conse 
quence  of  such  failure,  provided  the  person  injured  is  exercising  reason* 
able  care  and  caution;  and  the  fact  that  the  plaintiff  may,  in  some  way, 
have  contributed  to  the  injury  sustained  by  her,  will  not  prevent  her 
recoveiy,  if  by  ordinary  care  she  could  not  have  avoided  the  conse- 
quences to  herself  of  the  defendant's  (city's)  negligence. 

(7.)  By  the  term  gross  negligence,  as  used  in  these  instructions,  is 
meant  a  wrongful  act  or  omission,  willfully  and  maliciously  done  or 
omitted,  or  wantonly  reckless  conduct,  showing  an  utter  disregard  of 
the  rights  of  others. 

(8.)  While  a  person  is  bound  to  use  reasonable  care  to  avoid  injury, 
yet  he  is  not  held  to  the  highest  degree  of  care  and  prudence  of  which 
the  human  mind  is  capable,  and  to  authorize  a  recovery  for  an  injury, 
he  need  not  be  wholly  free  from  negligence;  provided  his  negligence  is 
but  slight,  and  the  other  party  be  guilty  of  gross  negligence,  as  com- 
pared to  each  other,  as  defined  in  these  instructions.  And  in  this  case, 
although  the  jury  may  believe  from  the  evidence  that  the  plaintiff  was 
guilty  of  some  slight  negligence,  yet  if  you  further  believe  from  the  evi- 
dence that  the  plaintiff's  negligence  was  but  slight,  and  that  the  defend- 
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ant  was  guilty  of  gross  negligence,  as  compared  to  each  other,  as 
explained  in  these  instructions,  and  that  the  injuries  complained  of 
were  caused  thereby,  then  the  plaintiff  is  entitled  to  recover. 

Statement  of  the  Case. 

On  the  west  side  of  Chestnut  street,  at  its  intersection 
with  Fourth  street,  on  September  16,  1892,  the  appellant 
was  constructing  a  crossing  over  Fourth  street  to  take  the 
place  of  an  old  and  insufficient  one  that  had  been  located 
about  fourteen  feet  east  of  the  new  crossing.  Chestnut 
street  extends  north  and  south,  while  Fourth  street  extends 
east  and  west.  The  crossing  had  been  constructed  and 
completed  from  the  south  side  of  Fourth  street  to  within 
fourteen  feet  of  a  ditch,  about  three  feet  deep,  that  ran 
east  and  west  along  the  north  side  of  Fourth  street,  and 
over  which  said  crossing  Would  extend  when  completed. 
There  was  a  brick  side-walk  along  the  west  side  of  Chest- 
nut street,  extending  to  the  north  and  south  lines  of  Fourth 
street,  at  the  intersection,  which  formed  the  abutments  for 
said  crossing.  From  the  north  end  of  the  incompleted 
crossing  to  the  ditch,  where  the  accident  occurred,  a  dis- 
tance of  some  fourteen  feet,  there  was,  for  the  first  p^rt  of 
said  distance,  a  slight  depression,  and  then  the  incline  to 
the  ditch  became  greater.  The  crossing  was  a  few  inches 
above  the  earth  at  the  north  and  uncompleted  end. 

The  street  superintendent  and  his  men  quit  work  at  that 
crossing  about  5:30  o'clock  on  the  evening  of  the  15th  of 
September,  and  did  not  place  any  guard,  light  or  other  device 
to  warn  or  protect  pedestrians  who  might  attempt  to  pass 
over  Fourth  street,  at  that  crossing.  Between  7  and  8  o'clock 
that  evening,  the  appellee,  in  company  with  her  niece,  a  Miss 
Phipps,  started  from  the  house  of  her  sister,  situated  at  the 
southeast  comer  of  said  intersection  of  streets  to  go  west 
over  Chestnut  street,  along  the  south  line  of  Fourth  street, 
and  from  the  west  side  of  Chestnut  street  started  north 
over  Fourth  street  and  over  said  new  crossing  to  reach  Mr. 
Parkinson's  house,  situated  at  the  northwest  corner  of  said 
intersection,  for  the  purpose  of  getting  some  fresh  water. 

She  testified  that  she  supposed  the  street  was  safe,  did 
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not  see  any  signal,  and  never  thought  of  anything  being 
wrong  until  she  stepped  oflf  the  end  of  the  unfinished  cross- 
ing and  did  not  recover  herself  until  she  struck  the  abutment 
on  the  north  side  of  the  ditch,  into  which  ditch  she  fell  and 
was  assisted  out  by  some  passer-by.  She  testified  that  some 
of  her  teeth  were  knocked  loose,  two  fillings  knocked  out, 
and  was  injured  in  her  head,  knees,  sides  and  ankle,  but  at 
the  time  did  not  believe  she  was  badly  injured  and  said  so. 
She  went  to  the  theater  that  night  but  found  she  was  suf- 
fering great  pain,  and  on  the  next  morning  went  to  her  home 
at  Indianapolis,  where  on  examination  of  her  limb  by  a 
surgeon,  it  was  found  to  be  so  injured  as  to  require  it  to  be 
incased  in  a  plaster  of  paris  cast,  which  was  kept  on  for  over 
six  weeks.  She  claimed  at  the  trial  that  it  was  still  weak. 
At  the  time  of  the  accident  she  was  on  a  visit  to  her  sis- 
ter, Mrs.  Mundy,  and  had  never  been  over  that  street  before, 
and  did  not  notice  the  old  crossing  fourteen  feet  east  of  the 
new  one.  The  appellee's  evidence  tends  to  show  the  night 
was  dark,  while  there  was  evidence  on  the  part  of  appel- 
lant to  show  that  it  was  not  so  dark  but  that  appellee  could 
see,  had  she  been  looking. 

Geo.  p.  Kamsey,  attorney  for  appellant, 

MrNDY  &  Organ,  attorneys  for  appellee. 

Mb.  Justice  Sample  delivered  the  opinion  of  the  Court. 

The  points  made  by  appellant  in  the  argument,  are:  1. 
That  the  judgment  is  not  sustained  by  the  evidence.  2. 
That  instructions  1,  3,  4  and  10,  given  for  the  appellee,  are 
erroneous.  There  is  no  complaint  that  the  verdict  was  ex- 
cessive or  that  the  appellee  did  not  sustain  serious  injury. 
Under  the  first  head,  it  is  claimed  that  appellee  should  have 
taken  the  old  crossing,  fourteen  feet  east  of  the  new  one, 
and  which  she  reached  in  passing  over  Chestnut  street 
before  she  reached  the  new  crossing.  As  shown  by  the 
statement  of  facts,  she  was  a  stranger  in  the  city,  and  had 
never  been  on  that  street  before.  Certainly,  without  some 
previous  knowledge,  she  could  not  be  expected  to  pass  over 
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a  crossing  that  was  fourteen  feet  out  of  its  proper  place; 
neither  did  the  law  require  her  to  be  looking  for  a  crossing 
at  such  a  place.  From  the  point  of  the  old  crossing,  had 
she  seen  it,  the  evidence  does  not  show  that  she  could  have 
observed  that  the  new  crossing  was  not  completed.  In  fact, 
we  are  impressed  by  the  whole  evidence  that  the  night  was 
dark,  and  only  general  outlines  could  be  observed. 

That  the  city  was  negligent  in  leaving  the  ditch  unguarded 
and  unlighted  that  night,  we  think  is  clearly  established. 
It  was  gross  negligence,  for  which  no  excuse  is  oflfered  in 
this  record. 

It  is  also  claimed  appellee  was  negligent  in  allowing  her- 
self to  be  precipitated  into  the  ditch,  after  stepping  oflF  the 
north  end  of  the  new  crossing,  some  fourteen  feet  distant. 
There  were  only  two  witnesses  who  testified  how  that  oc- 
curred, the  appellee  and  her  niece.  They  in  effect  say  that 
it  was  so  dark  that  they  did  not  observe  the  end  of  the 
crossing,  and  when  they  stepped  oflP,  they  were  unable  to 
recover  themselves  until  they  fell  in  the  ditch.  It  would 
appear  that  they  might  have  recovered  themselves  before 
proceeding  that  distance,  yet  this  court  can  not  sav  that 
they  should  have  done  so  or  could  have  done  so. 

There  is  nothing  in  this  record  to  indicate  that  they  vol- 
untarily precipitated  themselves  into  the  ditch.  Only  a  few 
steps  were  required  to  take  them  into  the  ditch  after  leav- 
ing the  crossing;  what  is  sometimes  termed  a  "  running  fall," 
occasioned  by  a  person  attempting  to  gather  or  recover  him- 
self from  starting  .to  fall,  would  carry  them  that  distance. 

However,  not  knowing  that  there  was  another  crossing  at 
an  unusual  place  in  the  street,  had  the  appellee  walked  off 
the  crossing  and  on  the  earth  for  fourteen  feet,  and  then 
fell  in  the  ditch,  it  could  not  be  said  from  anything  that 
appears  in  this  record,  that  she  would  have  been  guilty  of 
contributory  negligence.  She  would  have  had  a  right  to 
suppose,  being  a  stranger,  that  there  was  not  a  pit-fall 
un;2:uarded  ahead  of  her.  We  are  not  prepared  to  say  the 
evidence  shows  that  there  \fas  sufficient  light  for  her  to 
have  seen  it. 
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The  evidence  sustains  the  verdict,  which  was  for  the  snm 
of  $550. 

The  first  instruction  given  on  behalf  of  appellee  is  subject 
to  criticism  and  does  not  correctly  state  the  law.  The  eighth 
instruction,  however,  states  the  law  fully  and  fairly  as  to 
the  doctrine  of  comparative  negligence,  and  in  the  seventh 
instruction  given  on  behalf  of  appellee,  "gross  negligence" 
is  defined  in  terms  of  "  intentional  wrong,"'  which  is  much 
stronger  than  was  required.  J.  S.  E.  Ry.  Co.  v.  South  worth, 
135  III.  250. 

There  was  no  error  in  giving  the  third  instruction  for 
appellee.  It  was  not  hypothetical,  but  stated  a  proposition 
of  law  correctly. 

The  tenth  instruction  is  subject  to  the  criticism  of  limiting 
the  care  required  after  appellee  stepped  oflf  the  crossing. 
But  as  there  is  no  evidence  to  show  that  appellee  saw  the 
other  crossing,  or  reason  assigned  why  she,  a  stranger,  should 
have  seen  it  at  the  place  it  was  located,  this  error  was 
harmless. 

The  propositions  of  law  asserted  by  appellant's  counsel 
are  correct :  that  the  city  is  not  an  insurer  against  accidents; 
that  it  only  has  to  exercise  reasonable  care  to  make  and 
keep  its  sidewalks  and  crossings  reasonably  safe;  that  per- 
sons in  using  them,  must  on  their  part  exercise  ordinary 
care  to  avoid  injury,  and  that  care  is  measured  by  the  known 
condition  existing,  and  that  where  there  is  slight  negligence 
on  the  part  of  the  person  injured,  contributing  to  the  injury, 
there  must  be  gross  negligence  on  the  part  of  the  defendant 
in  comparison  therewith,  in  order  to  justify  a  recovery.  The 
first  instruction  violates  this  last  proposition  of  law,  yet  it 
is  not  every  error  that  will  reverse  where  substantial  jus- 
tice has  been  done. 

The  evidence  is  not  deemed  so  conflicting  as  to  the  right 
of  recovery  as  to  justify  a  reversal  of  this  judgment  on  that 
ground,  especially  in  view  of  the  seventh  and  eighth  instruc- 
tions that  were  given  for  appellant.  The  judgment  will  be 
affirmed. 
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Clark  &  Bosqnit,  Partners,  t,  Edward  Laumann. 

1.  Paktnership— Phrfner*«  Authority  to  Settle  Suits  After  Dissolu- 
tioUj  etc, — A  partner's  authority  to  collect  and  receipt  for  accounts  due 
the  firm,  either  before  or  after  the  dissolution  of  the  partnership,  does 
not  validate  a  release  obtained  from  him  for  a  nominal  consideration, 
while  he  is  in  a  state  of  intoxication  brought  about  by  the  debtor  of  the 
fi  i-m  for  the  purpose  of  enabling  such  debtor  to  accomplish  a  fraudulent 
design. 

2.  PAKTNBRsrap. —JVnocr  of  Partner  to  Accept  Payment  and  Release 
Lkbts.—AB  one  imrtner  can  accept  payment  of  a  debt  due  to  the  firm,  so 
he  can  effectually  release  and  give  a  valid  receipt  for  such  debt.  It  is, 
however,  to  be  remembered,  that  although  one  partner  has  implied  au- 
thority to  collectidebts  owing  to  the  firm,  still  a  receipt  is  not  conclusive 
evidence  of  payment;  so  that  if  one  partner  gives  a  receipt  in  fraud  of 
his  co-partners,  it  will  not  preclude  the  firm  from  recovering  the  money. 

8.  Release— Gtt^en  by  Partner  in  Fraud  of  the  Firm. — ^A  release 
given  by  one  partner  will  not  bind  the  firm  if  the  releasing  partner  acts 
in  fraud  of  his  co-partner,  or  in  collusion  with  the  debtor. 

4.  'REUtASE— Executed  by  a  Partner  in  Fraud  of  his  Co-partner's 
Rights, — If  it  can  be  shown  that  one  partner  has,  in  fraud  of  his  co- 
partner and  in  collusion  with  the  debtor,  executed  a  release  for  the 
purpose  of  preventing  them  from  enforcing  a  just  demand,  the  debtor 
will  not  be  allowed  to  plead  such  release  as  a  defense  to  tin  action 
against  him. 

5.  AUENDMENTS— Jbirer  of  the  Court  to  Impose  Terms, — ^A  court  may 
impose  terms,  or  require  an  amendment  to  be  made  immediately,  or 
refuse  to  permit  an  amendment  to  be  made  at  all,  where  the  party  ask- 
ing leave  is  trifling  with  the  court,  or  seeking  to  delay  proceedings  un- 
reasonably. 

6.  AMENDMENTB'-Z>t«cr€/ion  in  AUovring  not  to  be  Abused, — Where  a 
good  pleading  is  amended  in  the  manner  suggested  by  the  court,  and 
the  court  is  constrained  by  a  modification  of  his  views  to  sustain  a  de- 
murrer to  it  as  amended,  leave  should  be  granted,  if  asked,  to  refile  the 
original  pleading,  or  to  amend  it.  A  refusal  to  permit  this  to  be  done  is 
error. 

Memorandum. — ^Assumpsit.  Error  to  the  City  Court  of  East  St. 
Louis;  the  Hon.  B.  H.  Canby,  Judge,  presiding.  Heard  in  this  court  at 
the  August  term,  1898.  Reversed  and  remanded.  Opinion  filed  March 
28,  1804. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Wm.  p.  Launtz,  attorney  for  plain  tififs  in  error. 
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CociLBELL  &  MoTEBs,  attomeys  for  defendant  in  error. 

Mb.  Justicb  Scofibld  pelttekkd  thb  opinion  of  thb 
Court. 

This  suit  was  brought  by  the  plaintiffs  to  recover  for  work 
done  and  materials  furnished  by  them,  as  partners,  in  the 
erection  of  a  certain  two-story  brick  building  for  the  d^ 
fendant.  During  the  progress  of  the  suit,  the  defendant 
filed  a  plea,  alleging  that  after  the  commencement  of  the 
suit,  the  plaintiffs,  for  the  consideration  of  $75,  had  released 
the  defendant  from  all  claims  of  every  kind  and  had  directed 
the  dismissal  of  all  suits  brought  by  the  plaintiffs  against  the 
defendant,  then  pending  in  the  City  Court  of  East  St.  Louis 
or  in  any  other  court. 

The  second  amended  replication  to  this  plea,  alleges  that 
the  release,  which,  by  the  way,  was  not  under  seal,  was  ob- 
tained by  fraud  and  circumvention;  that  some  months  before 
the  same  was  signed,  Clark  and  Bosquit,  the  plaintiffs,  had 
dissolved  partnership,  and  that  the  defendant  knew  this  fact 
when  he  procured  the  signing  of  the  supposed  release;  that 
a  few  days  prior  to  the  signing  of  this  instrument,  the  de- 
fendant offered  the  plaintiffs  $400  in  discharge  of  the  de- 
mands referred  to  in  said  plea,  which  sum  the  plaintiffs,  who 
then  and  there  demanded  more  money,  refused  to  receive; 
that  at  the  same  time  the  plaintiffs  informed  the  defendant 
that  the  balance  of  the  moneys  demanded  in  the  declaration 
in  this  suit  was  due  the  plaintiff  Bosquit,  on  settlement 
which  had  been  made  between  the  partners,  and  that  the 
plaintiff  Clark  had  no  further  interest  in  the  same,  and  was 
not  authorized  in  any  manner  to  settle  for  the  same;  that 
afterward  the  defendant  endeavored  by  threats  and  offers, 
which  are  set  forth  in  the  replication,  to  obtain  said  release 
from  said  Clark,  but  did  not  succeed  in  doing  so;  that  there- 
upon the  defendant,  who  was  a  saloon-keeper,  caused  said 
Clark  to  become  intoxicated  for  the  purpose  of  obtaining 
said  release,  and  procured  the  signing  of  the  same  by  threats, 
persuasion  and  the  use  of  intoxicating  liquors;  that  said 
Clark  thereupon  departed  from  this  State  and  has  not  re- 
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turned,  and  that  all  of  this  was  accomplished  without  the 
knowledge  or  consent  of  the  plaintiff  Bosquit.  It  is  not  di- 
rectly averred,  but  probably  appears  inferentially  from  this 
replication,  that  said  Clark  received  $75  from  the  defendant 
as  a  supposed  consideration  for  the  signing  of  the  release. 

Why  is  not  this  replication  a  sufficient  answer  to  the  plea 
of  release?  Does  a  partner's  authority  to  collect  and 
receipt  for  accounts  due  the  firm,  either  before  or  after  the 
dissolution  of  the  partnership,  validate  a  release  obtained 
from  him  for  a  nominal  consideration  while  he  is  in  a  state 
of  intoxication  brought  about  by  the  debtor  of  the  firm  for 
the  very  purpose  of  enabling  such  debtor  to  accomplish  his 
fraudulent  design  ?  We  think  not.  To  answer  this  question 
affirmatively,  would  be  to  throw  the  protecting  mantle  of 
the  law  over  the  grossest  of  frauds. 

In  1  Lindley  on  Partnership,  2d  American  Edition,  mar- 
ginal page  135,  it  is  said :  "  As  one  partner  can  accept  pay- 
ment of  a  debt  due  to  the  firm,  so  he  can  effectually  release 
and  give  a  valid  receipt  for  such  debt.  It  is,  however,  to  be 
remembered,  that  although  one  partner  has  implied  author- 
ity to  gee  in  debts  owing  to  the  firm,  still  a  receipt  is  not 
conclusive  evidence  of  payment;  so  that  if  one  partner  gives 
a  receipt  in  fraud  of  his  co-partners  it  will  not  preclude  the 
firm  from  recovering  the  money.  Nor  will  a  release  given 
by  one  partner  bind  the  firm,  if  the  releasing  partner  acts 
in  fraud  of  his  co-partners  and  in  collusion  with  the  debtor." 

In  the  same  work,  marginal  pages  145  and  146,  it  is  said : 
''  If  it  can  be  shown  that  one  partner  has,  in  fraud  of  his 
co-partners  and  in  coUusion  with  the  defendant,  executed  a 
release  for  the  purpose  of  preventing  them  from  enforcing 
a  just  demand,  the  defendant  will  not  be  allowed  to  plead 
this  release  as  a  defense  to  an  action  against  him.  Thus, 
in  Barker  v.  Kichardsou,  the  plaintiffs.  Barker  and  Owen, 
had  been  partners,  but  they  had  dissolved  partnership;  and 
it  was  agreed  that  Barker  should  get  in  the  debts  owing  to 
the  firm,  and  if  necessary  sue  for  the  same.  The  defend- 
ant was  indebted  to  the  firm  and  had  notice  of  the  above 
agreement.    He  was  also  a  creditor  of  Owen  on  a  private 
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account,  and  Owen,  against  Barker's  consent,  gave  a  receipt 
for  the  partnership  debt,  and,  after  the  commencement  of 
the  action  b)'  Barker  for  the  recovery  of  that  debt,  gave  the 
defendant  a  formal  release.  The  evidence  showed  that  the 
release  was  given  to  defeat  the  action,  to  prevent  Barker 
from  recovering  the  debt  due  the  firm,  and  as  part  of  a 
scheme  for  discharging  Owen's  private  debt  to  the  defend- 
ant. Under  these  circumstances  the  release  was  not  allowed 
to  be  pleaded." 

In  South  Fork  Canal  Co.  v.  Gordon,  6  Wall.  561,  the 
canal  company  owed  certain  partners  over  $76,000  for  work 
and  materials  on  an  aqueduct,  and  over  $16,000  for  prelim- 
inary work  on  the  same.  X^e  company  secretly  obtained 
from  one  of  the  partners  a  release  of  all  of  the  partnership 
claims  for  $2,000  in  cash  and  $3,000  more  in  the  company's 
stock  at  par.  It  was  held  that  the  release  was  void,  being 
a  gross  fraud  on  its  face. 

We  deem  it  unnecessary  to  refer  to  other  authorities 
bearing  upon  the  same  question.  If  a  release  obtained 
under  the  circumstances  stated  in  the  foregoing  authorities 
is  void,  certainly  a  release  obtained  by  making  one  of  the 
partners  drunk  for  the  purpose  of  defrauding  the  partner- 
ship can  not  be  availed  of  as  a  defense  to  an  action  for  the 
amount  due  the  firm.  The  second  amended  replication  is  a 
sufficient  answer  to  the  plea  of  release  in  this  case.  It  ap- 
pears from  the  record,  however,  that  a  demurrer  was  sus- 
tained to  the  second  amended  replication,  and  that  the 
judge  sustaining  the  demurrer  stated  at  the  time  how  the 
replication  might  be  amended  so  as  to  present  a  good 
answer  to  the  plea.  Thereupon  the  plaintiffs  filed  the 
third  amended  replication  in  conformity  with  the  views  of 
the  court,  alleging  therein,  among  other  things,  an  agree- 
ment by  the  defendant  to  pay  all  the  moneys  referred  to 
in  the  release  to  Bosquit  in  accordance  with  the  agreement 
and  request  of  the  plaintiffs.  This*  allegation  showed  a 
complete  novation,  and  rendered  the  replication  bad  as 
showing  a  right  of  action  in  Bosquit  only,  whereas  the  suit 
was  being  prosecuted  in  the  names  of  Bosquit  and  Clark. 
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A  demurrer  was  properly  sustained  to  the  third  amended 
replication.  Immediately  thereafter  the  plaintiffs  asked 
leave  to  refile  their  replication,  referring  undoubt^ly,  as 
the  record  shows,  to  the  second  amended  replication.  The 
court  refused  to  grant  this  request  and  rendered  judgment 
for  the  defendant.  The  request  for  leave  to  "  refile  replicar 
tion"  was  equivalent  to  a  motion  for  leave  to  amend. 
A  court  may  impose  terms,  or  require  an  amendment  to  be 
made  immediately,  or  refuse  to  permit  an  amendment  to  be 
made  at  all  where  the  party  asking  leave  is  trifling  with  the 
court  or  seeking  to  delay  proceedings  unreasonably.  But 
in  this  case  the  court  refused  to  permit  the  refiling  of  the 
replication  at  any  time  or  on  any  terms.  This,  at  least,  is 
the  effect  of  the  decision  of  the  court.  Where  a  good  repli- 
cation is  amended  in  the  manner  suggested  by  the  court, 
and  the  court  is  constrained,  by  a  modification  of  his  views, 
to  sustain  a  demurrer  to  the  replication  as  amended,  leave 
should  be  granted  to  refile  the  original  replication,  or  to 
amend,  and  a  refusal  to  permit  this  to  be  done  is  error. 

The  judgment  is  reversed  and  the  cause  is  remanded  for 
proceedings  in  accordance  with  the  views  herein  expressed. 


Mary   O'Leary,  Administratrix,  etc.,  T.   The  Wabash 

Railroad  Company, 

1,    Fellow-Seevants — Who  Are, — Two  crews  of  men  in  the  employ 
of  a  railroad  company,  daily  co-operating  and  consociating  together  in  * 
the  business  of  switching  in  the  same  yard,  one  delivering  cars,  and  the 
other  receiving  the  same  cars,  are  fellow-servants. 


52  641 
_59  119 
52  (Mil 

60  aooj 

52  641 
176s  335 


Memorandnm. — Action  for  damages  sustained  from  death  from  negli- 
gent act.  Error  to  the  Circuit  Court  of  St.  Clair  County;  the  Hon. 
Alonzo  D.  Wildebman,  Judge,  presiding.  Heard  in  this  court  at  the 
August  term,  1898,  and  affirmed.    Opinion  filed  March  28, 1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Vol.  UI  41 


642  Appellate  Couuts  of  Illinois. 

Vol.  52.]  O'Leaiy  v.  Wabash  R.  R.  Co. 

Wise  &  McNulty,  attorneys  for  plaintiff  in  error. 
Geo.  B.  Bubnett,  attorney  for  defendant  in  error. 

Mr.  Justice  Soofield  deliyebed  the  opinion  of  the 
Court. 

Thomas  O'Leary  was  employed  by  the  Wabash  Eailroad 
Company  as  one  of  an  engine  crew,  engaged  in  switching 
cars  in  the  company's  yards  in  East  St.  Louis.  There  were 
two  crews  engaged  in  this  work — one  in  the  upper  and  the 
other  in  the  lower  yard.  It  was  the  business  of  the  crew 
in  the  upper  yard  to  throw,  or  "  kick  "  cars  across  certain 
railroad  crossings  to  the  crew  in  the  lower  yard,  and  it  was 
the  business  of  the  latter  to  receive  and  handle  the  cars 
thus  delivered  to  them.  Each  crew  had  a  foreman  who 
gave  orders  to  his  own  crew,  and  both  crews  were  under 
the  command  of  a  common  yard  master.  The  two  crews 
were  thus  associated  together,  daily,  in  the  business  of 
switching  cars  in  the  company's  yards.  The  work  of  the 
one  was  the  complement  of  the  work  of  the  other.  One 
delivered  cars,  and  the  other  received  them.  Their  usual 
duties  brought  them  into  habitual  consociation,  so  that  they 
were  able  to  exercise  an  influence  upon  one  another,  pro- 
motive of  proper  caution  in  the  discharge  of  their  mutual 
duties.  On  a  certain  day,  while  this  state  of  affairs  was 
subsisting,  the  crew  at  work  in  the  upper  yard  "  kicked  " 
twenty  cars  over  the  crossings,  into  the  lower  yard. 
O'Leary,  the  fireman  of  the  engine  in  the  lower  yard,  had 
charge  of  that  engine  at  the  time,  and  was  backing  the 
.  same  in  the  direction  of  the  approaching  cars.  He  reversed 
the  engine,  but  not  in  time  to  prevent  the  collision  which 
caused  his  death.  This  suit  was  brought  by  the  mother  of 
the  deceased,  as  the  administratrix  of  his  estate,  to  recover 
damages  arising  from  the  death  of  her  son.  A  verdict  was 
returned  and  a  judgment  was  rendered  in  favor  of  the  de- 
fendant. 

The  plaintiff  in  the  court  below  brings  the  record  to  this 
court  by  writ  of  error,  and  asks  this  court  to  review  the 
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record  and  to  reverse  the  judgment.  It  is  alleged  that  the 
cars  which  caused  the  accident  were  running  at  a  rate  ol 
speed  prohibited  by  the  ordinances  of  the  city  of  East  St. 
Louis,  and  had  but  one  brakemab  to  control  them,  whereas 
at  least  two  brakemen  were  required  for  the  proper  manage- 
ment of  twenty  cars.  It  is  not  necessary,  however,  to  con- 
sider the  question  of  negligence  in  any  of  its  phases,  inas- 
much as  the  case  must  be  disposed  of  upon  other  grounds. 
The  pertinent  and  controlling  inquiry  here  is,  were  the  two 
crews  fellow-servants  ?  If  they  were,  the  judgment  must 
be  affirmed,  regardless  of  the  question  of  negligence.  So, 
on  the  other  hand,  if  there  is  evidence  tending  to  show  that 
the  two  crews  were  not  fellow-servants,  the  judgment  must 
be  reversed.  This  is  true,  because  the  trial  court,  at  the 
conclusion  of  the  evidence,  instructed  the  jury  to  find  for 
the  defendant,  which  was  a  proper  instruction  if  there  was 
no  evidence  tending  to  show  that  the  relation  of  fellow- 
servants  did  not  exist,  and  a  fatally  erroneous  instruction,  if 
there  was  evidence  tending  to  establish  that  proposition. 
On  the  evidence  as  disclosed  by  the  record,  we  hold  that 
there  was  no  evidence  tending  to  prove  the  allegations  of  the 
declaration  that  the  deceased  and  those  employes  of  the 
company  who  caused  his  death  were  not  fellow-servants.  In 
C.  &  N.  W.  E.  R.  Co.  V.  Moranda,  reported  in  93  111.  302, 
and  afterward  on  the  second  appeal  in  108  111.  576,  it  was 
held  that  in  order  to  constitute  servants  of  the  same  master 
fellow-servants  it  is  necessary  either  that  they  should  be  act- 
ually co-operating  at  the  time  of  the  injury  in  the  business 
in  hand,  or  that  their  usual  duties  should  bring  them  into 
habitual  consociation,  so  that  they  might  exercise  an  influ- 
ence upon  one  another  promotive  of  proper  caution  for  their 
mutual  safety.  We  are  aware  of  no  decision  of  our  Supreme 
Court  modifying  the  rule  as  thus  laid  down. 

In  O.  &  M.  Ity.  Co.  v.  Eobb,  Admr.,  36  111.  App.  627,  it 
was  held  that  two  railroad  engineers  in  the  same  grade  of 
service,  each  running  over  the  same  track,  are  by  reason  of 
their  ordinary  and  usual  duties,  to  be  regarded  as  fellow- 
servants.    A  fortiori  is  it  true,  that  two  crews  daily  co-oper- 
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ating  and  consociating  together  in  the  business  of  switching 
in  the  same  yard,  one  delivering  cars  and  the  other  receiving 
the  same  cars,  are  fellow-servants  under  the  definition 
given  in  the  Moranda  case  and  adhered  to  in  the  last  reported 
case  bearing  upon  the  question.  But  it  is  said  that  the  court 
should  state  what  constitutes  the  relation  of  fellow-servants, 
and  the  jury  should  determine  whether  or  not  that  relation 
exists  under  the  circumstances  of  the  particular  case.  This 
is  true.  It  has  been  so  held  in  a  number  of  cases,  one  of 
which  is  L.  E.  &  W.  R.  R.  Co.  v.  Middleton,  142  HL  550.  But 
does  the  Supreme  Court  mean  to  state  that  where  the  evi- 
dence shows  conclusivelv  that  the  relation  of  fellow-servants 
exists  and  there  is  no  evidence  tending  to  show  the  contrary, 
the  trial  court  must  nevertheless  submit  the  question  to  the 
jur}'^  and  approve  a  verdict  finding  that  to  be  true,  which  the 
record  shows  to  be  absolutely  untrue  ?  The  propounding 
of  the  question  is  the  refutation  of  the  proposition.  Any 
other  mixed  question  of  law  and  fact,  which,  when  there  is 
a  conflict  in  the  evidence,  must  be  submitted  to  the  jury, 
may  be  withdrawn  from  the  jury  when  the  facts  are  uncon- 
tradicted and  show  conclusively  that  the  plaintiff  is  not  en- 
titled to  recover.  The  court  determines  whether  or  not 
there  is  evidence  tending  to  establish  a  certain  proposition, 
and  if  the  court  finds  that  there  is  such  evidence,  the  jury 
are  required  to  determine  what  weight  the  evidence  is 
entitled  to,  and  to  decide  whether  or  not  it  does  establish  the 
controverted  proposition.  We  see  no  reason  for  the  appli- 
cation of  a  different  rule  when  the  question  is  whether  or , 
not  certain  employes  of  a  common  master  were  fellow-serv- 
ants.   The  judgment  is  affirmed. 


John  Whitlow  t.  Newton  Champlin. 

1.  Mechanics'  Liens.— Proceeding*  to  Enforce,^The  proceeding  to 
enforce  a  mechanic's  lien  is  statutory  and  the  provisions  of  the  statute 
must  be  complied  with  in  order  to  give  the  court  jurisdiction. 

2.  Mechanics'  hosN—FUing  Statement  in  the  Qfflae  of  the  Circuit 
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Clerk, — ^The  filing  of  the  statement  in  the  office  of  the  circuit  clerk  as 
required  by  Sec  4  of  Ch.  82,  R.  S.  entitled  "  Liens,"  is  a  prerequisite 
to  the  right  to  file  a  petition  to  enforce  the  lien,  and  necessary  to  give 
the  court  jurisdiction. 

Memorandam.— Mechanic's  lien.  Appeal  from  the  Circuit  Court  of 
Marion  County;  the  Hon.  Benjamin  R.  Burboughs,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1893.  Reversed  and  remanded. 
Opinion  filed  March  28, 1894. 

Statement  of  the  Case. 

The  appellee  contracted  with  appellant  for  the  construc- 
tion of  a  dwelling  house  on  the  latter's  premises.  He  fur- 
nished the  labor  and  material  necessary  for  that  purpose. 
Not  being  paid  therefor,  he  filed  a  petition  to  enforce  his 
lien  under  the  mechanic's  lien  law.  The  defense  interposed 
is :  1.  A  failure  to  comply  Avith  the  contract  in  workman- 
ship and  in  the  kind  of  material  furnished.  2.  That  appel- 
lee failed  to  file  with  the  clerk  of  the  Circuit  Court  of  the 
county  in  which  the  dwelling  house  was  situated,  any  state- 
ment of  account,  etc.,  verified  by  affidavit,  as  required  by  the 
amendatory  act  of  1887.  The  latter  point  alone  is  presented 
for  our  consideration.  No  separate  statement  of  account, 
as  provided  by  section  4,  was  filed  with  the  circuit  clerk 
prior  to  the  time  of  filing  the  petition. 

The  petition  was  filed  in  the  Circuit  Court  on  the  7th  day 
of  October,  1892,  to  which  were  attached  exhibits  "  A"  and 
"  B." 

Exhibit  "  A  "  is  *'  copy  of  specifications  for  J.  M.  Whit- 
low's house,  18x26;  main  building  16x22;  add.  main  build- 
ing, roof  -J  pitch;  porch,  16  feet;  ceiling,  9  feet  down  stairs; 
addition,  9  foot  ceiling,  etc."  Exhibit  "  B "  is  "  Extras 
ordered  by  J.  M.  Whitlow." 

At  the  conclusion  of  exhibit  B  is  the  following : 

State  of  Illinois, ) 
Marion  County,  f     * 

Newton  Champlin,  being  duly  sworn, 

deposes  and  says  on  oath,  that  the  foregoing  statement  of 

his  account  is  true  and  correct,  and  that  the  sum  of  $711.88 
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is  still  due  him  after  allowing  all  credits  from  John  Whit- 
low, on  account  of  carpenter  work,  building  and  furnishing 
material  under  original  contract,  and  also  for  extra  mate- 
rial and  w^ork  mentioned  in  the  above  account. 

Newton  Champlin. 

Subscribed  and  sworn  to  before  me  this  6th  day  of  Octo- 
ber, 1892.  T.  P.  Mkaqher, 

Circuit  Clerk. 

Exhibit  A  has  no  date.  At  the  conclusion  of  the  specifi- 
cations is  the  following :  "  $618.15  to  be  paid,  cash,  when 
completed.  One  or  two  hundred  dollars  to  be  advanced  if 
desired." 

Exhibit  B  contains  the  itemized  value  of  the  material 
iurnished  and  of  the  work  done,  but  gives  no  dates. 

Neither  exhibit  contains  a  description  of  the  property  to 
be  charged  with  the  lien.  The  petition  itself  sets  out  the 
contract,  its  date,  terms,  etc.,  the  description  of  the  prop- 
erty, alleging  a  compliance  with  the  contract,  the  furnishing 
of  extras,  etc. 

Appellant's  Bbief,  H.  C.  GKwdnow  and  L.  M.  Kaot, 

Attorneys. 

■ 

The  statute  which  gives  a  mechanic's  lien  is  in  deroga- 
tion of  the  common  law  and  must  receive  a  strict  construc- 
tion. Xo  person  can  obtain  a  lien  under  it,  unless  a  clear 
compliance  is  shown  with  all  the  requirements  of  the  stat- 
ute. Belanger  et  al.  v.  Hersey  et  al,,  90  IlL  71;  Butler  & 
McCracken  v.  Gain,  128  IlL  27. 

Mechanics'  liens  are  entirely  the  creation  of  statute  and 
are  controlled  absolutely  by  the  provisions,  requiregients 
and  conditions  of  the  law  which  creates  theuL  Swift  v. 
Martin,  20  111.  App.,  515. 

The  filing  of  a  statement  of  account  or  demand  verified, 
is  a  condition  precedent  to  the  right  to  a  lien,  and  a  failure 
to  comply  with  the  requirements  of  the  statute  in  that 
respect  prohibits  the  enforcement  of  the  Uen.  This  veri- 
fied statement  filed  with  the  clerk  of  the  Circuit  Court,  is 


Fourth  Disteict — August  Term,  1893.     647 

"WTiitlow  V.  Chatnplin.  • 

jurisdictional.  McDonald  v.  Eosengarten,  35  lU.  A  pp.  71; 
McDonald  v.  Eosengarten,  134r  IlL  126;  A.  E.  Beck  Lumber 
Co.  V.  Halsey,  41  111.  App.  349. 

T.  E.  Merbitt,  attorney  for  appellee. 

Me.  Justice  Sample  delivered  the  opinion  of  the  Court. 

The  section  referred  to  in  the  statement  provides  that 
"  Every  creditor  or  contractor  who  wishes  to  avail  himself 
of  the  provisions  of  this  act,  shall  file  with  the  clerk  of  the 
Circuit  Court  of  the  county  in  which  the  building  *  *  * 
is  situated,  (1)  a  just  and  true  statement  of  account  or 
demand  due  him  after  allowing  all  credits,  (2)  setting  forth 
the  times  when  such  material  was  furnished  or  labor  per- 
formed, (3)  containing  a  correct  description  of  the  property 
to  be  charged  with  the  lien,  (4)  and  verified  by  anaffi- 
davit. 

Any  person  hamng  filed  a  claim,  for  a  lien  as  provided  in 
this  section,  may  bring  a  suit  at  once  to  enforce  the  same  by 
bill  or  petition  in  any  court  of  competent  jurisdiction  in  the 
county  where  the  claim  for  a  lien  has  been  filed." 

The  proceeding  to  enforce  a  mechanic's  lien  is  statutory, 
and  as  frequently  decided,  the  provisions  of  the  statute  must 
be  complied  with  in  order  to  give  the  court  jurisdictibn. 
Butler  et  al^  v.  Gain,  128  111.  23,  and  cases  there  cited.  The 
position  of  the  appellee  is,  that  the  filing  of  the  petition 
with  the  exhibits  attached,  sworn  to,  is  a  compliance  with 
the  statute,  and  that  it  is  not  necessary  to  file  a  separate 
claim  prior  to  the  filing  of  the  petition.  In  view  of  the 
decisions  of  the  court,  as  well  as  the  language  of  the  sec- 
tion referred  to,  we  are  constrained  to  take  a  different  view 
and  hold  that  the  filing  of  such  claim  in  compliance  with 
said  section  is  a  prerequisite  to  the  right  to  file  a  petition 
to  enforce  the  lien  or  to  give  the  court  jurisdiction. 

The  section  is  very  explicit  in  providing  that  if  the  "  cred- 
itor or  contractor  wishes  to  avail  himself  of  the  provisions 
of  the  act,  he  shall  file  with  the  clerk  a  just  and  true  state- 
ment of  account,"  etc.    Then  it  further  provides,  as  if  to 
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leave  no  doubt  of  the  purpose  of  the  legislature,  "  Any  per- 
son Jiavlng  JUed  a  claim  for  a  lien  *  *  ♦  may  bring  a 
suit  at  once." 

Clearly  by  this  language  the  bringing  of  the  suit  must  be 
preceded  by  filing  a  claim  "  as  provided  in  this  section." 

It  has  been  contended,  however,  that  sections  4  and  28 
should  be  construed  together,  as,  in  effect,  one  section,  in 
which  case  it  is  insisted  the  filing  of  a  claim  with  the  clerk 
of  the  Circuit  Court  is  only  required  as  to  other  creditors, 
incumbrancers  or  purchasers. 

There  is  much  force  in  this  construction,  if  it  is  assumed 
the  purpose  of  the  requirement  was  merely  to  protect  the 
interest  of  third  parties,  as  creditors,  incumbrancers,  or  pur- 
chasers. But  evidently  the  legislature  intended  by  Sec.  4, 
to  make  such  provision  apply  for  the  benefit  of  the  owner 
as  well.  By  this  requirement  the  owner  is  furnished  with 
definite  information  of  the  extent  and  particular  character 
of  the  claim,  which  can  not  be  shifted,  changed  or  enlarged; 
in  other  respects  the  requirements  may  also  be  beneficial  to 
the  owner.  Had  it  been  intended  to  apply  solely  to  third 
parties,  and  to  the  exclusion  of  the  owner  of  the  property, 
(.lifferent  language  would  have  been  used. 

To  exclude  owners  from  the  benefit  of  the  provisions  of 
section  4  by  construction,  would  apparently  be  doing  vio- 
lence to  the  plain  meaning  of  words. 

This  court  in  the  case  of  Boals  v.  Dutrup,  40  111.  App.  62, 
said  with  reference  to  Sees.  4  and  28 :  "  These  sections  be- 
ing construed  together  do  not  obviate  the  necessity  of  filing 
the  verified  statement  provided  for  in  Sec.  4."  In  the  case 
of  Campbell  v.  Jacobson  et  al.,  145  111.  389,  it  is  said,  with 
reference  to  the  effect  of  Sec.  28  on  Sec.  4,  that  "  It  has 
not  the  effect  of  dispensing  with  the  filing  of  the  claim, 
where  the  lien  is  sought  to  be  enforced  only  against  the 
owner  of  the  premises."  "  There  is  nothing  giving  counte- 
nance to  that  view  in  the  language  of  section  4,  its  pro- 
visions being,  that  every  creditor  or  contractor  wishing 
to  avail  himself  of  the  provisions  of  the  statute  should  file 
the  statement."  The  decree  is  reversed  and  the  cause  re- 
manded* 
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1.  Master  and  Servamt— ATas^er'^  Duty  to  Furnish  Safe  Appliances, 
— ^The  law  imposes  upon  the  master  the  duty  of  ezercising  reasonable 
care  in  supplying  the  servant  with  proper  and  safe  instrumentalities  for 
the  performance  of  his  duties  and  maintain  the  same. 

3.  Master  and  Servant— ^J^'eni  Method  of  Discharging  the  Duty. 
— In  the  operation  of  cars  an  efficient  and  necessary  method  of  discharg- 
ing that  duty  is  to  maintain  a  careful  system  of  inspection  to  see  that  the 
necessary  appliances  in  use  thereon,  are  in  good  order  and  sufficient  to 
answer  the  purpose  for  which  they  are  intended. 

3.  Master  and  Servant— To  What  the  Ride  Applies,— The  rule  of 
reasonable  care  in  supplying  the  servant  with  proper  and  safe  instru- 
mentalities, iqpplies  in  the  case  of  cars  belonging  to  other  companies, 
which  the  servant  is  required  to  operate  in  the  course  of  the  master's 
business. 

4.  Master  and  Servant— Corre«pondinflr  Duty  of  the  Servant, — ^The 
servant  using  the  appliances  furnished  by  the  master,  in  the  necessary 
performance  of  the  work  he  is  employed  to  do,  must  exercise  reasonable 
care  for  his  personal  safety.  Such  care  as  a  reasonably  prudent  person 
would  take  under  like  circumstances.  This  is  a  duty  imposed  by  the 
law  and  the  use  of  reasonable  diligence  to  discover  defects  in  such  appli- 
ances is  one  of  the  means  of  discharging  that  duty. 

5.  Master  and  Qerv A2HT— Whether  the  Master  has  Exercised  Such 
Care,  a  Question  for  a  Jury, — ^Whether  the  master  has  exercised  the 
reasonable  care  required  of  him  by  the  law,  and  the  servant  has  also 
exercised  the  reasonable  care  so  required  of  him,  are  questions  of  fact  to 
be  determined  by  the  jury  from  the  evidence. 

6.  Master  and  Servant— iVb^ice  to  Employes  as  to  Defects  in  Appli- 
anceSf  etc, — Where  a  notice  printed  as  a  part  of  the  official  time  table  of 
a  railroad  company  compelled  its  employes  to  know  whether  the  prop- 
ertywith  which  they  had  to  work  was  in  good  and  safe  condition,  it  was 
held  that  the  notice  did  not  impose  upon  the  employe  a  duty  different 
from  that  required  by  the  law,  and  if  tlie  employe  used  reasonable  care 
to  inform  himself,  and  the  appliances  appeared  not  unsafe,  he  can  not  be 
charged  with  negligence  notwithstanding  the  notice. 

7.  Jury— r?ie  Judges  of  the  Credit  to  he  Given  to  the  Testimony. — 
The  jury,  who  see  and  hear  the  witnesses  when  testifying,  are  the  judges 
of  the  weight  and  credit  to  be  given  to  their  testimony,  and  the  verdict 
ought  not  to  be  disturbed  unless  it  is  apparent  they  have  misunderstood 
or  disregarded  the  evidence  or  were  misinformed  as  to  the  law. 

8.  VERDicrrs— W7ie»  Not  to  he  Set  -4«idc.— Where  there  is  an  irrecon- 
cilable conflict  in  the  testimony,  this  court  will  not  reverse  the  judgment 
where  the  evidence  of  the  successful  party,  when  considered  by  itself,  is 
clearly  sufficient  to  sustain  the  verdict. 
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9.  DA3CAGES  ~  WJien  Excessive, — The  amount  of  damages  is  a  question 
for  the  jury  to  determine,  and  imlees  the  amount  is  so  large  as  to  indi- 
cate that  the  jury  in  fixing  it  were  influenced  by  passion  or  prejudice, 
the  verdict  ought  not  to  be  set  aside  on  the  ground  of  excessive 
damages. 

10.  Pljbadino — Defects  and  Omissions  After  Issue  Joined — Cured  by 
the  Verdict. — When  there  is  a  defect,  imperfection,  or  omission  in  any 
pleading,  either  in  form  or  substance,  which  would  be  fatal  on  demurrer, 
if  the  issue  joined  thereon  be  such  as  necessarily  requires,  on  the  trial,  the 
proof  of  the  facts  so  defectively  stated  or  omitted,  and  without  such,  it 
is  not  to  be  presumed  the  judge  would  direct  tlie  jury  to  give,  or  the 
jury  would  have  given,  the  verdict,  such  defect  or  omission  is  cured  by 
verdict. 

Memorandnm. — ^Action  for  personal  injuries.  Li  the  Circuit  Court  of 
Jackson  County;  the  Hon.  Joseph  P.  Robarts,  Judge,  presiding.  Decla- 
ration in  case;  plea,  not  guilty;  trial  by  jury;  verdict  and  judgment  for 
plaintiff;  defendant  appeals.  Heard  in  this  court  at  the  August  term, 
1893,  and  affirmed.    Opinion  filed  March  28,  1894. 

Copy  of  notice  referred  to  in  the  opinion : 

"  SPECIAL  NOTICE. 

It  is  the  settled  policy  of  this  company  not  to  have  in  use 
any  tools,  implements,  cars  or  machinery  that  may  be  un- 
safe to  handle,  and  it  is  the  duty  of  every  employe  to  know 
that  the  property  with  which  he  has  to  work  is  in  good  and 
safe  condition,  and  if  not,  to  report  the  fact  to  his  immedi- 
ate superior  at  once,  and  to  the  superintendent  as  soon  as 
practicable;  and  should  such  employe  continue  to  use  such 
unsafe  property  or  machinery,  he  does  it  at  his  own  risk." 

Statement  of  the  Case. 

Appellee  brought  this  suit  against  appellant  to  recover 
damages  for  personal  injuries,  alleged  to  have  resulted  from 
the  negligence  of  defendant  in  furnishing  him  with  a  car  in 
a  train  of  cars,  with  a  chain  attached  to  a  brake-rod  upon 
said  car,  which  chain  was  necessary  to  be  used  in  setting  the 
brake  thereon,  and  was  old,  unsound,  weak,  defective  and 
unfit  for  use,  and  dangerous  to  be  used  by  appellee,  a  brake- 
man  in  appellant's  employ,  in  setting  the  brakes  upon  said 
car,  and  while  he  was  engaged  in  performing  his  duty  in 
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setting  the  brakes  upon  said  car,  and  particularly  while 
attempting  to  perform  his  duty  as  brakeman  by  setting  the 
brake,  to  the  brake-rod  of  which  was  attached  said  old, 
rusty,  unsound  and  defective  chain,  and  while  exercising 
due  care  for  his  own  safety,  and  not  then  aware  that  said 
chain  was  in  an  unsound,  unsafe  and  dangerous  condition, 
or  unfit  for  use,  said  chain  did  break  by  reason  of  its  un- 
soundness, weakness  and  unfitness  for  use,  and  appellee 
being:  on  the  top  of  said  car,  and  while  attempting  to  set 
said  brake,  said  chain  broke,  and  by  reason  of  its  breaking 
he  was  thrown  upon  the  defendant's  railroad  track,  was  run 
over  by  defendant's  said  cars,  his  left  arm  so  broken  and 
mangled  that  amputation  became  necessary,  and  said  arm 
was  amputated,  and  other  injuries  resulted  which  are  specific- 
ally averred.  The  second  count  is  similar  to  the  first,  except 
it  is  averred  that  the  defective  appliance  which  broke  and 
caused  the  injury,  was  an  unsound,  insecure,  unsafe  and  dan- 
gerous fastening  to  the  brake-staff,  called  an  eyebolt,  to 
which  the  brake-chain  was  attached,  and  which  broke  and 
gave  way  by  reasoii  of  being  insecurely  fastened,  defective, 
unsound,  unsafe  and  dangerous.  The  jury  returned  a  verdict 
finding  defendant  guilty  and  assessed  plaintiflf's  damages  at 
$5,000.  Judgement  was  entered  on  the  verdict  for  that  sum 
and  costs,  and  defendant  took  this  appeal 

Laksden  &  Leek,  attorneys  for  appellant. 

K.  T.  LioHTFooT,  attorney  for  appellee. 

Mr.  Justice  Greek  delivered  the  opinion  of  the  Court. 

Appellant  contends  that  before  appellee  could  rightfully 
recover,  the  law  required  him  to  establish  by  the  greater 
weight  of  the  evidence  the  two  following  propositions : 

1st.  That  the  brake-chain  or  eyebolt  in  question,  was 
defective  in  the  raspect  charged  in  the  declaration,  and  that 
defendant  knew  of  such  defect,  or  by  the  exercise  of  ordi- 
narv  care,  could  have  ascertained  the  same. 

2d.     That  plaintiff  did  not  know  of  such  defect,  and  that 
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he  could  not,  by  the  exercise  of  ordinary  care,  have  ascer- 
tained the  same. 

The  law  imposes  upon  the  master  the  duty  of  exercising 
reasonable  care  in  supplying  the  servant  with  proper  and 
safe  instrumentalities  for  the  performance  of  his  duties,  and 
•maintaining  the  same.  C.  &  A.  R.  E.  Co.  v.  Kerr,  Yol.  35, 
N.  E.  Rep.  p.  1118.  In  the  operation  of  cars  an  eflBcient 
and  necessary  method  of  discharging  that  duty  is  to  main- 
tain a  careful  system  of  inspection  to  see  that  the  necessary 
appliances  in  use  thereon,  are  in  good  order  and  sufficient 
to  answer  the  purpose  for  which  they  are  intended,  and  this 
rule  of  reasonable  care  with  reference  to  proper  machinery 
and  inspection,  applies  in  the  case  of  cars  belonging  to 
others,  which  the  servant  is  required  to  operate  in  the  course 
of  the  master's  business.     Sack  v.  Dolese  et  al.,  137  111.  129. 

The  servant  using  the  appliances  furnished  by  the  master, 
in  the  necessary  performance  of  the  work  he  is  employed 
to  do,  must  exercise  retisonable  care  for  his  personal  safety; 
that  is,  such  care  as  a  reasonably  prudent  person  would 
take  under  like  circumstances.  This  is  a  duty  imposed  by 
the  law,  and  the  use  of  reasonable  diligence  to  discover  de- 
fects in  such  appliances,  is  one  of  the  means  of  discharging 
that  duty.  Whether  the  master  has  exercised  the  reason- 
able care  required  of  him  by  the  law,  and  the  servant  has 
also  exercised  the  reasonable  care  so  required  of  him,  are 
questions  of  fact  to  be  determined  by  the  jury  from  the 
evidence. 

The  foregoing  rules  are  applicable  to  the  facts  .in  this  case, 
and  have  been  announced  as  the  law  in  repeated  decisions 
of  the  Supreme  Court  and  the  Appellate  Courts  of  this 
State.  Counsel  for  appellant  insist  that  appellee  failed  to 
establish  by  a  preponderance  of  the  evidence,  that  he  did 
not  know  of  the  existence  of  the  alleged  defects  in  said  ap- 
pliances, and  could  not,  by  the  exercise  of  ordinary  care, 
have  ascertained  the  same.  We  think  the  evidence  justified 
the  jury  in  finding  that  appellee  did  not  know  of  the  exist- 
enc3  of  the  defects,  and  had  used  the  ordinary  care  required 
by  the  law  to  ascertain  the  condition  of  the  said  appliances 
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before  starting  on  his  trip,  taking  into  consideration  the 
opportunity  aflForded  him  and  the  duties  the  master  required 
to  be  performed  bj'^  him  before  the  train  left,  and  that  he 
was  not  guilty  of  negligence  in  this  regard.  In  this  con- 
nection it  is  said  the  printed  notice  to  employes,  read  in  evi- 
dence, compelled  appellee  to  hnow  whether  the  chain  and 
eyebolt  in  question  were  in  good  and  safe  condition.  "We 
are  not  prepared  to  hold  this  notice  imposed  a  duty  upon 
him  different  from  that  required  by  the  law,  and  we  think  if 
he  used  reasonable  care  to  inform  himself,  and  the  appliances 
appeared  not  unsafe,  he  could  not  be  charged  with  negli- 
gence,  barring  his  right  to  recover. 

It  is  insisted,  also,  that  appellee  failed  to  establish  by  the 
greater  weight  of  evidence,  that  the  brake-chain  or  eyebolt  in 
question  was  defective  in  the  respect  charged  in  the  declara- 
tion, and  that  defendant  knew  of  such  defect,  or  by  the  exer- 
cise of  ordinary  care,  it  could  have  ascertained  the  same. 
The  car  was  a  box  car,  loaded  with  sugar,  and  was  received 
by  appellant  at  Meriden,  Mississippi,  to  be  transported  over 
its  line  to  St.  Louis,  Missouri.  The  evidence  satisfies  us  it 
was  an  old  car,  and  that  appellant,  by  its  servants,  who  acted 
as  car  inspectors,  knew  that  fact,  or  by  exercising  rea- 
sonable diligence  might  have  known  it,  and  hence  ought  to 
have  known  the  appliances  thereon  were  likely  to  be  old 
and  worn  and  probably  unfit  to  be  used  for  braking  on  a 
heavily  loaded  car,  which  was  to  be  transported  so  great  a 
distance.  Full  opportunity  was  given  the  inspectors,  if  on 
duty  as  they  ought  to  have  been,  at  different  points  along 
the  line  to  examine  these  appliances  in  the  day  time,  and 
had  any  one  of  them  carefully  made  such  examination,  the 
defects,  if  they  existed,  must  have  been  discovered,  and  if 
the  appliances  in  fact  were  defective  at  the  time  of  the 
accident,  it  would  be  a  fair  inference  under  the  evidence, 
that  the  inspectors  knew  it,  or  by  using  reasonable  diligence 
could  have  known  it  in  ample  time  before  the  accident,  to 
supply  those  that  were  reasonably  safe.  The  main  conten- 
tion, however,  on  behalf  of  appellant,  is  that  the  evidence 
does  not  support  the  averments  that  the  brake-chain  wr.^- 
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defective,  or  the  eyebolt  defective  or  insecurely  fastened. 
Moore,  a  car  inspector  in  defendant's  employ  at  time  of 
accident,  testified  he  examined  brake<3bain  and  connections 
in  question  carefully  at  5:30  a.  m.,  and  immediately  after  it 
occurred,  when  the  train  stopped  in  Murphysboro,  the  first 
stop,  and  one  mile  and  u  half  from  place  of  accident;  that 
the  chain  was  old,  worn  out  and  broken,  worn  thin  at  the 
ends  where  the  links  joined;  that  one  link  was  missing; 
one  link  also  was  cracked. 

As  corroborative  of  this  statement  that  the  chain  was  old 
and  worn  and  the  eyebolt  either  defective  from  like  causes  or 
insecurely  fastened,  is  the  fact  already  mentioned  that  the  car 
to  which  the  same  were  attached  was  an  old  car,  and  the 
further  facts  that  the  chain  was  broken,  and  the  eyebolt  not 
to  be  found.  But  we  are  told  this  witness  is  not  to  be 
believed  and  we  ought  to  disregard  his  testimony,  because  he 
has  been  contradicted  by  several  witnesses  for  appellant,  as 
to  condition  of  the  chain  and  as  to  the  fact  he  testified  to — 
that  the  chain  was  wrapped  around  the  brake-staflf  and  was 
detached  from  the  brake-rod  beneath  the  car.  The  following 
are  the  witnesses  who  testified  for  appellant  about  the  con- 
dition of  the  appliances :  Curlin,  the  conductor  in  charge  of 
train,  who  testified  there  was  no  eyebolt  there.  "  I  never  had 
hold  of  chain;  looked  and  found  it  all  right,  except  eyebolt 
^one;  it  did  not  look  like  a  worn-out  chain;  I  did  not  look 
at  it  sufficiently  to  tell  its  condition  as  to  apparent  sound- 
ness; can't  say  there  was  not  a  link  or  two  gone  from  end 
of  chain,  or  whether  it  was  old  or  not;  did  not  examine  to 
see  if  chain  was  worn."  Younghouse,  appellee's  car  inspector 
at  Murphysboro,  testified  he  examined  car  on  the  morning 
accident  occurred;  that  the  chain  was  an  ordinary  chain,  in 
pretty  fair  condition;  was  not  a  bad  chain. 

On  cross-examination  he  testified  the  train  was  all  neady 
to  go  when  he  saw  the  chain;  that  he  did  not  go  between 
the  cars  because  he  did  not  want  train  to  pull  out  on  him, 
and  yet  after  saying  this,  he  testified  he  examined  chain 
pretty  close,  and  what  he  saw  of  the  outside  of  the  chain  was 
all  right,  it  was  sound.   Barnes,  freight  conductor,  in  the  em- 
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ploy  of  appellant,  testified  he  examined  chain  carefully  at 
East  St.  Louis,  on  arrival  of  the  train  there,  and  said,  "  I 
don't  know  whether  bolt  broke,  or  the  nut  came  off;  it  was 
one  of  the  two;  the  chain  seemed  to  be  good  and  all  right; 
it  seemed  to  be  the  right  length;  it  seemed  to  me  that  the 
bolt  caused  all  the  trouble;  I  got  down  and  looked  at  chain." 
On  cross-examination  witness  testified  eyebolt  was  gone; 
that  he  would  not  swear  a  link  or  two  links  had  not  been 
broken  out  of  the  chain  at  any  time  prior  to  the  time  he 
saw  it;  that  he  couldn't  say  whether  there  was  or  not. 
Homer,  freight  conductor,  in  employ  of  appellant,  accom- 
panied Barnes  and  testified  he  then  examined  car;  that 
the  eyebolt  was  gone;  examined  chain  carefully;  had  it  in 
his  hand;  it  looked  to  be  sound,  a  good  sound  chain;  did  not 
look  to  be  worn  any  to  speak  of.  To  the  question,  "  I  will 
ask  you  to  state  to  the  jury  whether  it  was  an  old,  worn-, 
out  and  defective  chain  1 "  witness  answered,  *'  Well,  the 
chain  was  in  ordinarily  good  fix;  the  chain  was  good 
enough;  the  chain  was  in  good  sound  condition  so  far  as 
I  could  see." 

On  cross-examination  he  testified  he  did  not  know 
whether  chain  was  broken  or  not.  Dodd,  in  charge  of 
defendant's  car  department  at  East  St.  Louis,  was  present  at 
the  time  Curlin  was  there,  and  testified  the  eyebolt  was 
gone;  that  he  examined  chain  pretty  closely.  It  was  a 
good  chain,  he  considered  it  a  good  chain  of  ordinary  aver- 
age size.  To  the  question,  "  State  again  to  the  jury  whether 
this  chain  was  an  old,  worn-out  and  defective  chain,  or 
otherwise  ? "  witness  answered,  "  It  was  a  sound  chain  so 
far  as  I  could  see  and  I  examined  it  closely."  On  cross- 
examination  he  testified,  "  I  inspected  this  particular  car; 
they  wanted  me  to  make  a  close  examination  and  I  did,  and 
remember  distinctly  what  ]  saw."  That  he  had  "  never  seen 
the  chain  since,  don't  know  where  it  is,  can't  tell  whether 
it  is  here  or  not;  think  it  was  not  taken  off  of  car.  I  did  not 
order  it  taken  off."  We  have  reproduced  all  the  testimony 
given  by  those  witnesses  on  behalf  of  appellant  who  claimed 
to  have  seen  or  examined  these  appliances,  each  of  whom 
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testified  the  chain  was  detached  from  the  brake-staff  and 
the  majority  of  whom  also  testified  the  eyebolt  by  which 
the  chain  would  have  been  attached  to  the  brake-staff,  if 
the  brake  had  been  in  proper  working  order,  was  gone. 
This  testimony,  in  connection  with  the  undisjmted  fact  that 
some  part  of  the  brake  appliances,  when  being  used  by 
api^llee,  must  have  given  way,  and  the  testimony  of  Moore, 
corroborated  as  before  mentioned,  together  with  the  failure 
on  the  part  of  appellant  to  retain  and  produce  the  chain 
itself  for  the  inspection  of  the  jury,  justify  the  conclusion 
that  the  accident  occurred  by  reason  of  the  defective  con- 
dition of  the  chain,  or  eyebolt,  or  by  the  latter  being  inse- 
curely fastened  and  this,  with  the  other  evidence,  establishes 
the  fact  that  appellee  was  necessarily  using  the  defective 
appliances  in  the  j)erformance  of  his  duty  at  the  time  they 
gave  way,  and  he  was  thereby  thrown  between  the  cars  and 
injured  as  averred.  Much  stress  is  laid  upon  the  fact  that 
Moore  was  contradicted  by  several  witnesses  as  to  his  state- 
ment that  one  end  of  the  brake-chain  was  wrapped  round 
the  brake-staff  and  the  other  detached  from  the  brake-rod. 
It  does  not  follow,  even  if  he  was  mistaken  in  this,  that  his 
testimony  as  to  the  defective  condition  of  the  chain  ought 
to  have  been  rejected  by  the  jury,  or  that  we  should  dis- 
credit it. 

The  jury,  who  see  and  hear  the  witnesses  when  testifying, 
are  the  judges  of  the  weight  and  credit  to  be  given  to  their 
testimony,  and  the  verdict  ought  not  to  be  disturbed,  unless 
it  is  apparent  they  misunderstoo(f  or  disregarded  the  evidence 
or  were  misinformed  as  to  the  law.  This  rule  has  been  long 
established  and  generally  adhered  to  by  the  courts  of  review 
in  this  State.  In  111.  Cent.  R.  R  Co.  v.  Gillis,  68  lU.  317,  the 
court  say :  "  If  any  rule  of  court  can  be  so  well  established 
as  to  be  neither  questioned  nor  require  the  citation  of  author- 
ities to  support  it,  it  is  that  a  verdict  will  not  be  set  aside 
whenever  there  is  a  contrariety  of  evidence,  and  the  facts  and 
circumstances  by  a  fair  and  reasonable  intendment  will 
authorize  a  verdict,  notwithstanding  it  may  appear  to  be 
against  the  weight  of  evidence."     So  in  the  case  of  Calvert  v. 
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Carpenter,  96  111.  pp.  67,  68,  it  is  said :  The  judge  and 
jury  who  try  a  case  have  vastly  superior  advantages  for  the 
ascertainment  of  truth  and  detection  of  falsehood,  over  this 
court  sitting  as  a  court  of  review.  There  is  an  inherent 
impossibility  of  determining  with  any  decree  of  accuracy 
what  credit  is  due  to  a  witness  from  merely  reading  the 
words  spoken  by  him,  even  if  there  were  no  doubt  as  to 
the  words.  Many  of  the  real  tests  of  truth  by  which  the 
artful  witness  is  exposed  can  not  be  transcribed  upon  the 
record,  and  hence  can  never  be  considered  by  this  court. 
For  this  reason  the  rule  is  firmly  established  that  where,  as 
in  this  case,  there  is  an  irreconcilable  conflict  in  the  testi- 
mony, this  court  will  not  reverse  the  judgment  where  the 
evidence  of  the  successful  party,  when  considered  by  itself, 
is  clearly  sufficient  to  sustain  the  verdict. 

The  ruling  in  these  cases  is  cited  with  approval  in  the 
case  of  Shevalier  v.  Seager,  132  111.  pp.  567-68,  where 
it  is  said :  *^  In  this  state  of  testimony,  it  was  the  peculiar 
province  of  the  'jury  to  determine  which  set  of  witnesses 
was  right,  and  which  was  wrong.  This  the  jury  did,  and 
the  conclusion  reached  by  them  has  received  the  sanction 
of  the  judge  who  presided  over  the  trial,  and  in  whose  pres- 
ence and  hearing  these  witnesses  gave  their  testimony. 
Notwithstanding  that,  we  are  asked  to  set  aside  the  verdict 
of  the  jury,  sanctioned  by  the  judge  who  heard  the  cause, 
and  reverse  the  decree  of  the  lower  court  mainly  on  the 
ground  that  the  verdict  of  the  jury  is  not  sustained  by  the 
weight  of  the  evidence.  That  we  have  no  right  to  do. 
This  is  abundantly  settled  by  the  authorities."  The  same 
rule  is  held  in  Daley  v.  Ogden,  28  App.  Kep.  319;  Brown 
V.  City  of  Galesburg,  Ibid.  321;  Lamb  v.  Johnson,  31  App. 
Ct.  98.  The  criticism  made  as  to  the  instructions  given  for 
plaintiff  and  the  contention  that  the  jury  were  thereby 
misled  or  misinformed  as  to  the  law,  we  do  not  concur  in; 
on  the  contrary,  the  instructions  given  for  appellant  were 
more  favorable  to  it  than  the  law  warranted,  and  we  perceive 
no  good  ground  for  holding  the  jury  were  erroneously 
instructed  to  the  prejudice  of  appellant. 

Vol.  lit  42 
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The  damages  are  alleged  to  have  been  excessive.  This  is 
a  question  also  for  the  jury  to  determine,  and  unless  the 
amount  is  so  large  as  to  indicate  the  jury  in  fixing  that 
amount  were  influenced  by  prejudice  or  passion,  the  verdict 
ought  not  to  be  set  aside  on  the  ground  of  excessive  dam- 
ages. They  saw  the  arm  and  the  character  of  the  mutilar 
tion,  and  heard  the  testimony  of  plaintiff  touching  the  pain 
and  suffering  he  had  undergone  and  still  suffered  from  his 
injury,  and  we  can  not  say,  in  view  of  the  evidence,  the 
amount  assessed  was  too  large.  The  la^t  point  relied  on  and 
to  which  our  attention  is  invited,  is  that  there  is  no  averment 
in  the  declaration  that  defendant  had  actual  or  constructive 
knowledge  of  the  alleged  defects,  and  such  allegation  being 
essential,  the  omission  is  not  cured  by  verdict.  The  rec- 
ord discloses  that  no  demurrer  was  interposed,  but  that  plea 
of  general  issue  was  filed,  and  similiter^  that  evidence  was 
introduced  without  objection  by  defendant,  tending  to  prove 
such  knowledge,  and  defendant  also  introduced  evidence 
tending  to  prove  the  converse,  and  asked  .for  and  the  court 
gave  on  its  behalf  an  instruction  that  before  the  jury  could 
find  the  defendant  guilty  they  must  believe  that  the  evidence 
shows  defendant  had  notice,  actual  or  constructive,  of  the 
defective  condition  of  the  brake-chain  or  evebolt.  If  the 
averments  were  not  sufficient,  a  demurrer  should  have  been 
interposed,  so  that  the  declaration  might  have  been  changed 
and  a  specific  averment  inserted. 

Where  there  is  any  defect,  imperfection  or  omission  in 
any  pleading,  either  in  form  or  substance,  which  would 
be  fatal  on  demurrer,  yet  if  the  issue  joined  be  such  as  nec- 
essarily required  on  the  trial  the  proof  of  the  facts  so  defect- 
ively stilted  or  omitted,  and  without  which  it  is  not  to  be 
presumed  the  judge  would  direct  the  jury  to  give,  or  the 
jury  would  have  given  the  verdict,  such  defect  or  omission 
is  cured  by  verdict.  1st  Chit.  PL  (7th  Am.  Ed.)  711,  712; 
L.  S.  &  M.  S.  Ry.  Co.  v.  O'Conner,  115  111.  p.  260;  Keegan 
v.Kinnare,  123  111.  280;  Sec.  6,  Chap.  7,  Starr  &  Curtis'  Kev. 
Stat. 

It  was  averred  in  each  count  of  th€  declaration,  that  defend- 
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ant  carelessly  and  negligently  furnished  the  defective  chain 
and  eyebolt  to  be  used  by  plaintiff,  and  by  means  of  its  care- 
lessness and  negligence  in  furnishing  and  providing  him 
with  said  defective  appliance,  and  permitting  it  to  remain 
on  said  car  in  such  unsafe  and  dangerous  condition  to  bo 
used  by  him,  the  injury  resulted.  It  is  manifest  these  fiacts 
were  material  to  be  proved,  and  the  negligence  charged 
could  not  be  established  unless  the  evidence  should  show 
actual  or  constructive  notice  to  defendant  of  such  defects. 
The  case  of  E.  &  T.  H.  R.  R.  Co.  v.  Deed,  an  Indiana  case, 
33  N.  E.  Rep.  355,  is  not  in  point;  a  demurrer  to  this  com- 
plaint was  interposed,  and  held  to  have  been  erroneously 
overruled.  Joliet  Steel  Co. v.  Shields,  134  111.  209, does  not  pre- 
sent a  case  like  this  in  material  respects,  and  we  can  not  hold  it 
overrules  or  was  intended  to  overrule  the  cases  above  cited. 
In  Libby  et  al.  v.  Schuman,  No.  6,  Vol.  146,  Ad.  sheets,  111. 
Rep.  548,  the  Joliet  Steel  Co.  case  is  referred  to,  and  among 
other  things  it  is  said :  "  It  should  also  be  noticed  in  that 
case,  the  ordinary  presumptions  which  obtain  after  verdict, 
and  by  operation  of  which  a  defective  statement  of  a  good 
cause  of  action  is  said  to  be  cured,  were  excluded  by  an 
instruction  given  by  the  court  to  the  jury.  In  this  case  no 
such  instruction  was  given,  so  that  even  if  the  declaration 
is  one  that  might  have  been  held  to  be  defective  on  demurrer, 
the  defect  is  one  which  is  cured  by  verdict," 
The  judgment  is  affirmed. 


Tillage  ol    Sorento  v.  Margaret  Jolinson. 

1.  Nboligenck— iVbftce  to  Municipal  Authorities. — In  an  action  for 
injuries  received  by  reason  of  a  defective  sidewalk,  the  defect  (a  loose 
board)  had  existed  for  some  time  and  was  known  to  one  member  of  the 
viUage  board.  It  appeared  that  upon  discovering  the  defect  the  member 
of  the  board  nailed  the  board  down,  but  the  stringers  were  insufficient 
to  hold  it.  It  was  held  that  the  jury  were  justified  in  finding  that  the 
walk  at  the  place  of  the  accident  was  out  of  repair,  and  that  such  fact 
was  known  to  the  authorities. 
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M emorandnm. — Action  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Ck>urt  of  Pond  County;  the  Hon.  Benjamin  R.  Burroughs,  Judge, 
presiding.  Heard  in  this  court  at  the  August  term,  1893,  and  affirmed. 
Opinion  filed  March  28,  1894. 

Plaintiff's  second  instruction  referred  to  in  the  opinion  of  the  court: 
The  jury  are  instructed  that  the  defendant  is  bound  to  use  reasonable 
care  and  precaution  to  keep  and  maintain  its  streets  and  sidewalks  in 
good  and  sufficient  repair,  and  to  render  them  reasonably  safe  for  all  per- 
sons passing  on  or  over  the  same,  and  if  the  jury  believe  from  the  evi- 
dence that  the  defendant  failed  to  use  all  reasonable  care  and  precaution 
to  keep  its  sidewalks  in  such  repair,  and  that  the  injury  complained  of  re- 
sulted from  that  cause,  as  charged  in  the  declaration,  and  that  the  plaint- 
iff sustained  damage  thereby,  without  negligence  or  want  of  care  on 
plaintiffs  part,  then  she  is  entitled  to  recover  in  this  suiL 

• 

Statement  of  the  Case. 

The  appellee,  on  the  7th  day  of  November,  1891,  in  com- 
pany with  her  daughter,  was  passing  along  the  east  side  of 
Main  street  in  the  village  of  Sorento,  when  the  daughter 
stepped  on  a  board  in  the  walk,  which  flew  up,  tripped  the 
appellee,  causing  her  to  fall,  whereby  she  was  seriously 
injured.  The  declaration  contained  two  counts,  the  first 
alleging  the  unsafe  condition  of  the  walk,  and  that  it  was 
negligently  allowed  so  to  remain  by  the  village  authorities; 
the  second  alleging  the  improper  construction  of  the  walk. 
*  It  appears  from  the  evidence  offered  under  the  first  count 
that  a  board  or  boards  at  or  very  near  the  place  of  the  acci- 
dent had  for  some  time  before  and  up  near  to  the  time  of  the 
accident  been  observed  to  be  loose;  that  it  had  been  loose  for 
about  a  month;  that  persons  had  tripped  on  it.  One  of  the 
members  of  the  village  board,  who  was  at  the  time  a  mem- 
ber of  the  street  and  alley  committee,  testified  that  about 
two  weeks  before  the  accident  he  saw  a  Mrs.  Moss  trip  on  a 
loose  board  at  this  place,  and  also  saw  the  appellee  trip  and 
fall,  after  each  time  he  had  nailed  the  board  down.  He 
testified  that  the  trouble  was,  the  stringers  were  in  such  con- 
dition that  they  would  not  hold  the  nails.  The  verdict 
was  for  the  sum  of  $600. 

C.  E.  Cook,  attorney  for  appellant. 
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Wm.  H.  Dawdy,  attorney  for  appellee. 

Me.  Justice  Sample  delivered  the  opinion  of  the  Couet. 

The  points  made  by  appellant's  counsel  in  his  argument 
are,  first,  that  the  judgment  is  not  sustained  by  the  evidence; 
second,  that  the  verdict  is  excessive;  third,  that  there  was 
error  in  giving  the  second  instruction  for  appellee  and  in  re- 
fusing instructions  A,  B  and  C,  offered  by  the  appellant. 
The  statement  of  facts  show  the  boards  in  the  walk  at  the 
place  of  this  accident  had  occasionally  been  loose  for  some 
time,  which  was  known  to  at  least  one  member  of  the  vil- 
lage board.  While  it  is  true  the  boards  so  discovered  to  be 
loose  by  such  member  were  immediately  nailed  down  again, 
yet  the  evidence  tends  sharply  to  show  that  the  stringers 
were  insufficient  to  hold  the  nails.  The  jury  were  justified 
in  finding  that  the  walk  at  the  place  of  the  accident  was  out 
of  repair,  and  that  such  fact  was  known  to  the  authorities. 
If  so,  the  village  was  negligent  and  liable  for  an  injury  aris- 
ing to  a  person  therefrom,  if  such  person  at  the  time  was  in 
the  exercise  of  ordinary  care.  There  is  no  claim  made  in 
the  argument  that  the  appellee  was  not  in  the  exercise  of 
such  care.  She  was  proceeding  along  the  walk  in  the  usual 
way  and  without  knowledge  that  the  board  was  loose,  when 
one  end  tripped  her,  causing  a  hard  fall.  The  evidence 
shows  that  her  limb  was  swollen  and  bruised,  and  that  she 
has  to  wear  a  support  for  her  knee.  If  the  evidence  of  ap- 
pellee is  to  be  believed,  and  it  is  not  attacked,  she  received 
quite  serious  injuries,  and  the  verdict  was  not  excessive. 
There  was  no  error  in  giving  the  second  instruction  in  be- 
half of  appellee.  It  laid  down  the  law  that  appellant  was 
required  to  use  all  reasonable  care  and  precaution  to  keep  its 
sidewalks  in  a  reasonably  safe  condition  for  persons  to  pass 
over  the  same.  The  word  "  all "  might  have  been  properly 
omitted,  but  to  use  it  was  not  orror.  The  instructions  A 
and  0,  offered  on  behalf  of  appellant  and  refused  by  the 
court,  were  embodied  substantially  in  other  instructions 
given  on  its  behalf. 

There  was  no  evidence  to  support  instruction  B,  which 
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was  to  the  effect  that  the  village  was  not  liable  for  dam- 
ages arising  from  a  loose  board,  which  was  wrongfully 
loosened  by  some  person  without  the  consent  of  the  author- 
ities and  of  which  the  authorities  had  no  notice.  There 
was  evidence  tending  to  show  that  boys  were  playing  with 
a  bbard  already  loose,  not  that  they  had  loosened  it.  The 
instruction  was  also  misleading,  as  the  jury  might  have  made 
it  apply  to  the  daughter  stepping  on  the  board  and  loosen- 
ing it,  in  which  case,  although  the  stringer  was  insufficient 
to  hold  a  nail,  the  jury  would  have  been  required  to  find 
for  the  defendant.  It  also  ignored  the  issue  presented  b\" 
the  second  count  of  the  declaration,  as  to  the  improper  con- 
struction of  the  walk.  There  being  no  material  error  in 
record,  the  judgment  is  affirmed. 


IKQ        AIM 
15S.  2S3  Jacob  Hoehn  y.  Chicago^  P.  &  St.  L.  By.  Co. 

1.  Cabriebs  of  Passknoebs— W^Acn  a  Person  is  Not  a  PaJtsenger. — 
A  person  does  not  become  a  passenger  by  inducing  the  conductor  in  dis- 
regard of  his  duty  and  in  fraud  of  the  rights  of  the  company  to  permit 
him  to  ride  without  the  payment  of  fare. 

2.  Carriebs  of  Passengebs— -IF/i6n  a  Person  is  Not  a  Passenger — 
Application  of  the  Ride, — A  person  who  furnished  liquor  to  the  conduc- 
tor of  a  train,  which  he  knew  did  not  carry  passengers,  to  secure  his  con- 
sent to  ride  without  the  payment  of  fare,  does  not  become  a  passenger 
for  hire  within  the  meaning  of  the  law  applicable  to  carriers  of  passen- 
gers. 

8.  Question  of  Fact— Forcingr  a  Person  Off  the  Train. — ^The  question 
as  to  whether  the  conductor  of  a  railroad  train  compelled  a  person  who 
was  riding  upon  it  to  jump  off  is  one  of  fact  for  a  jury  to  determine. 

4.  Contributory  Neougence— TFTwi*  «.— Where  the  conductor  of 
a  freight  train  told  a  person  riding  thereon  that  it  was  safe  in  his  opin- 
ion to  jump  off  while  the  train  was  in  motion,  if  not  otlierwise  induced 
to  do  so,  such  an  act  would  be  contributory  negligence  and  would  bar 
a  recovery  for  damages  sustcdned  in  so  doing. 

Memorandam. — ^Action  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Madison  County;  the  Hon.  Benjamin  R.  Burroughs, 
Judge,  presiding.  Heard  in  this  court  at  the  August  term,  1898,  and 
affirmed.     Opinion  filed  March  28,  1804. 
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Appellee's  third  and  fifth  instructions,  the  giving  of  which 
is  assigned  for  error : 

Third.  If  the  jury  believe  from  the  evidence,  that  the 
plaintiff  entered  a  caboose  car  attached  to  a  special  freight 
train  of  defendant,  at  or  near  Long  Lake,  intending  to  go 
to  Edwardsville,  111.,  and  that  said  train  was  not  a  passen- 
ger train,  or  one  that  carried  passengers,  that  plaintiff  did 
not  pay  any  fare  for  being  transported  on  said  train,  and 
that  afterward,  and  while  the  train  was  in  motion,  the  plaint- 
iff went  upon  the  step  of  the  caboose  car  and  stood  upon 
the  step  of  the  same,  and  while  the  train  was  in  motion, 
voluntarily  got  off  of  said  train,  or  was  thrown  off  by  the 
motion  of  the  train,  and  thereby  received  the  injury  com- 
plained of,  then  plaintiff  was  guilty  of  contributory  negli- 
gence in  producing  the  injury,  and  he  can  not  recover  in 
this  case. 

Fifth.  The  court  instructs  the  jury  further,  that  if  they 
believe  from  the  evidence  that  the  conductor  of  the  train 
mentioned,  pushed  the  plaintiff,  Hoehn,  as  he,  Hoehn,  was 
about  to  get  out  of  the  caboose  car,  and  used  insulting  lan- 
guage, ordering  the  plaintiff  to  get  off  the  ta^in,  and  in  con- 
sequence thereof  the  plaintiff  got  onto  the  step  outside  of 
the  car  and  stood  upon  the  same  while  the  train  was  mov- 
ing, and  that  this  occurred  at  or  about  the  time  the  train 
was  crossing  Vandalia  street,  still,  if  they  further  find  from 
the  evidence  that  the  conductor,  after  so  pushing  the  plaint- 
iff, let  him  go  and  did  not  again  take  hold  of  plaintiff,  or 
attempt  to  take  hold  of  him,  and  that  the  plaintiff  continued 
to  ride  on  said  step,  and  did  so  ride  for  a  distance  of  some 
800  feet,  and  that  plaintiff  deliberately  selected  a  place  to 
alight  from  said  car,  and  did  in  fact  jump  off  of  said  car 
while  the  conductor  was  in  another  part  of  said  car  and  was 
using  no  effort  to  force  the  plaintiff  off  of  said  car,  then  said 
plaintiff  was  guilty  of  negligence  in  so  getting  off  of  said 
car,  and  has  no  right  to  recover  a  verdict  in  this  case. 

Statement  of  the  Case. 

The  declaration  contains  two  counts.  The  first  alleges 
that  on  the  4th  day  of  October,  1891,  the  plaintiff,  at  or 
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near  the  station  of  Stallings,  on  the  line  of  defendant's  road, 
became  a  passenger  for  reward,  to  be  carried  from  thence  to 
£d wards ville,  a  station  on  the  line  of  defendant's  road;  that 
when  the  train,  upon  which  he  became  a  passenger  as  afore- 
said, reached  Edwardsville,  it  was  willfully  and  negligently 
run  past  the  platform  and  depot  there,  a  distance,  to  wit,  of 
two  hundred  yards,  when  plaintiff,  while  using  due  care, 
the  train  being  in  motion,  was  forced  and  compelled  to 
alight  from  said  train  by  the  conductor,  who  laid  hands 
upon  the  plaintiff,  and  told  him  that  unless  he  jumped  off 
then  and  there,  he  would  kick  him  off,  whereby  the  plaintiff 
was  then  and  there  forced  to  step  from  said  train,  and  in 
doing  so,  was  thrown  with  great  violence  to  and  upon  the 
ground,  by  means  whereof  he  was  seriously  injured,  etc. 

The  second  count  alleges  that  the  plaintiff  became  a  pas- 
senger at  a  water  tank  near  Stallings  station,  by  the  consent 
of  the  conductor,  who  agreed  to  stop  the  train  at  Edwards- 
ville, which,  when  the  train  arrived  there,  he  refused  to  do, 
but  ran  it  through  Edwardsville,  to  the  eastern  limits  there- 
of, where  the  conductor  ordered  the  plaintiff  to  get  off  said 
train,  while  thevsame  was  in  motion,  which  the  plaintiff 
refused  to  do,  whereupon  the  conductor  carelessly  and  neg- 
ligently placed  his  hands  upon  the  plaintiff,  and  willfully 
forced  him  to  alight  from  the  door  of  said  car  in  said  train, 
to  and  upon  the  ground  with  great  force  and  violence, 
whereby  he  was  injured,  etc. 

The  material  facts  as  disclosed  by  the  evidence  are,  that 
the  plaintiff  lived  at  Edwardsville,  and  owned  and  ran  a 
saloon  and  place  of  amusement  near  Stallings  station.  On 
Sunday  morning,  the  4th  day  of  October,  1891,  he  and  a 
man  named  Stark  went  down  from  Edwardsville  to  this 
resort.  About  eleven  o'clock  in  the  forenoon,  a  through 
freight  train  stopped  at  the  water  tank  to  obtain  a  supply  of 
water,  and  while  there,  as  claimed  by  the  plaintiff,  the  con- 
ductor went  into  the  resort,  whereupon  inquiry  was  made 
if  the  train  would  stop  at  Edwardsville,  and  if  they,  plaint- 
iff and  Stark,  could  ride.  The  answer  being  in  the  affirma- 
tive, Stark  set  up  the  drinks  and  plaintiff  the  cigars,  for  the 
conductor,  and  Stark  also  gave  the  conductor  a  bottle  of 
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whisky,  which  was  drunk  on  the  way  to  Ed  wards  ville,  so 
that,  as  claimed,  the  conductor  became  intoxicated  and  also 
the  brakeman.  Stark  testified  he  "  paid  the  conductor  two 
drinks  of  whisky  and  a  bottle  of  whisky  for  our  transporta- 
tion."   No  fare  was  paid. 

When  the  train  arrived  at  Edwardsville,  some  nine  or  ten 
miles  from  Stallings  station,  it  did  not  stop  at  the  depot, 
and  the  plaintiff,  in  attempting  to  alight  while  the  train  was 
in  motion,  was  hurt.  The  caboose  did  stop  from  two  to 
four  hundred  feet  beyond  where  plaintiff  was  hurt. 

The  plaintiff  and  Stark  claim  that  the  conductor,  in  a 
rough  and  profane  way,  ordered  plaintiff  off  while  the  train 
was  going,  and  took  hold  of  him  and  pushed  him  to  the  door 
of  the  car,  which  door  was  in  the  side,  and  then  ordered  him 
off  or  he  would  be  kicked  off,  and  that  under  the  influence 
of  these  threats  he  attempted  to  leave  the  train. 

The  plaintiff  in  a  part  of  his  testimony  says  that  after  the 
conductor  got  him  on  the  steps  of  the  car  he  left  him,  and 
thereafter  the  plaintiff  rode,  as  appears  by  the  evidence,  some 
800  feet,  before  he  Jumped.  He  says  :  '*  I  selected  a  good 
place  after  he  left  the  door  and  jumped  so  as  not  to  get 
hurt."  Stark  got  off  after  the  train  had  slowed  up,  about 
sixty  j'^ards  after  Hoehn  *got  off,  and  was  not  injured.  He 
says,  "  the  train  was  running  slow  when  I  got  off." 

The  caboose  in  which  the  parties  were  riding  was  an  ordi- 
nary box  car,  with  no  end  platforms,  but  with  side  doors 
narrowed,  and  a  step  on  each  side  to  aid  in  getting  in  and 
out  of  the  car.  There  had  been  no  trouble  whatever  between 
the  conductor  and  either  Stark  or  the  plaintiff  at  any  time. 
There  was  evidence  to  show  that  plaintiff  knew  that  train 
did  not  carry  passengers,  although  he  denied  such  fact. 

The  conductor  admits  that  he  and  the  brakeman  drank 
liquor  with  Stark,  but  denies  that  he  agreed  to  take  them  as 
passengers;  that  he  shoved  the  plaintiff  off  or  ordered  him 
off.  He  claimed  that  the  train  was  running  about  five  or  six 
miles  an  hour  when  the  plaintiff  got  off  and  was  at  a  full 
stop  when  Stark  got  off  some  six  or  seven  car  lengths  farther 
along.  He  was  discharged  by  the  company  very  soon  there- 
after. 
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The  jury  found  for  the  defendant. 

The  following  interrogatories  were  propounded  to  the  jury 
on  the  part  of  the  defendant : 

1st.  Was  the  conductor  using  any  force  to  compel  the 
plaintiff  to  leave  the  train  at  the  time  that  the  plaintiff  in 
fact  got  off  of  said  train  i    Which  was  answered,  no. 

2d.  Did  not  the  plaintiff  deliberately  select  a  place  at 
which  to  jump  off  of  said  train,  Avhile  said  train  was  in 
motion  and  while  no  force  was  being  used  to  compel  him  to 
get  off  of  said  train  ?    Which  the  jury  answered,  yes. 

Appellant's  Brief,  Cykds  L.  Cook  and  E.  Breeze  Glass, 

Attorneys. 

The  third  and  fifth  instructions  given  for  the  defendant 
are  fatally  defective  and  erroneous,  and  should  not  have 
been  given  to  the  jury;  because  an  instruction  in  an  action 
for  injury  by  negligence  is  fatally  defective  if  it  ignores  the 
fact  that  the  party  asking  it  is  required  to  use  due  care  and 
caution.  Lake  Erie  &  W.  R.  R.  Co.  v.  Morian,  140  111.  117; 
Lake  Shore  &  M.  S.  Ry.  Co.  v.  O'C^onner,  115  IlL  258;  Roll- 
ing Mill  Co.  V.  Morrissey,  HI  lU.  650;  Abend  v.  T.  H.  &  I. 
R.  R.  Co.,  Ill  IlL  210. 

Negligence  is  a  question  of  fact  and  not  of  law,  and  there- 
fore an  instruction  which  defines  particular  acts,  or  their 
omission,  as  negligence,  is  erroneous,  and  should  not  be  given. 
City  of  Chicago  v.  McLean,  133  111.  154;  St.  Louis,  A.  &  T. 
H.  R.  R.  Co.  V.  Russell,  39  111.  App.  445;  Jones  v.  Johnson, 
12  111.  App.  286;  Lake  Shore  &  M.  S.  Ry.  Co.  v.  O'Conner,  115 
111.  258;  Chicago  &  E.  I.  R.  R.  Co.  v.  Tilton,  26  111.  App.  363; 
Meyers  v.  I.  &  St.  L.  Ry.  Co.,  113  111.  386;  C.  T.  &  H.  Co. 
v.  O'Brien,  Admx.,  19  Brad.  231;  C,  M.  &  St.  P.  R.  R.  Co.  v 
Krueger,  23  111.  App.  639;  C.  &  A.  R.  R.  Co.  v.  Fisher,  141 
111.  614. 

Whether  a  reasonably  careful  man  would  have  done  dif- 
ferently than  plaintiff  did,  is  a  question  for  the  jury,  and 
the  court  should  not  instruct  the  jury  that  certain  facts, 
if  proved,  constitute  negligence.  Neither  should  such  facts 
be  assumed  when  there  is  a  controversy  as  to  such  facts. 
Chicago,  St.  L.  &  P.  R.  R.  Co.  v.  Hutchinson,  120  111.  587; 
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Chicago  &  A.  E.  R.  Co.  v.  Barber,  15  Brad.  630;  Chicago  & 
K  W.  Ry.  Co.  V.  Dunleavy,  27  111.  App.  438;  Terre  Haute 
&  I.  R.  R.  Co.  V.  Voelker,  129  111.  540;  St.  Louis  B.  Co.  v. 
MUler,  138  111.  465;  Indianapolis  &  St.  L.  R.  R.  Co.  v.  Miller, 
71  lU.  463. 

It  can  not  be  laid  down  as  a  rule  of  law  in  any  given  case 
that  certain  specific  acts  are  essential  to  the  exercise  of  ordi- 
nary care,  or  that  the  absence  of  such  acts  is  negligence; 
neither  is  it  negligence  per  ae  to  alight  from  a  street  car 
while  in  motion,  or  from  a  train  in  motion.  This  depends 
upon  all  the  attendant  circumstances.  Chicago,  M.  &  St. 
P.  Ry.  Co.  V.  Wilson,  133  111.  55;  Chicago  &  A.  R.  R.  Co. 
V.  Bonfleld,  104  111.  223;  U.  C.  St.  R.  R.  Co.  v.  Williams, 
140  111.  275;  Lake  Shore  ife  M.  S.  R.  R.  Co.  v.  Brown,  123 
111.  162;  Wabash  Ry.  Co.  v.  Elliott,  98  lU.  481;  L.  S.  &  M. 
S.  Rv.  Co.  V.  Hundt,  41  111.  221. 

Whether  the  plaintiff  was  negligent,  and  thereby  con- 
tributed to  the  injury,  and  if  so,  whether  to  an  extent  that 
would  bar  his  recovery  in  action  therefor,  must  be  deter- 
mined by  the  jury  upon  a  due  consideration  by  them  of  all 
the  attendant  and  surrounding  facts  and  circumstances 
proved.  The  court  should  define  negligence,  but  leave  all 
inferences  arising  from  the  facts  proved  to  the  jury.  City 
of  Chicago  v.  Moore,  139  111.  201;  Frana  v.  Penn.  Co.,  112 
111.  398;  Hutchinson  v.  Railway  Co.,  120  111.  587;  Meyers  v. 
Ind.  &  St.  L.  R.  R.  Co.,  113  111.  386;  City  of  Chicago  v. 
McLean,  133  111.  148;  T.  H.  &  L  R.  R.  Co.  v.  Voelker,  129 
111.  552;  Penn.  Co.  v.  Conlan,  101  111.  106;  C.  <fe  E.  I.  R.  R. 
Co.  v.  O'Conner,  119  111.  597;  Penn.  Co.  v.  Marshall,  119 
111.  399;  C.  &  A.  R.  R.  Co.  v.  Pennell,  94  111.  448;  Brown  v. 
City  of  Aurora,  109  111.  165;  G.  W.  R.  R.  Co.  v.  Haworth 
et  al.,  39  111.  346;  C.  &  A.  R.  R.  Co.  v.  Adler,  28  111.  102; 
City  of  Mendota  v.  Fay,  1  Bradw.  418;  Meyers  v.  I.  &  St. 
L.  Ry.  Co.,  118  111.  386. 

Appellee's  Beief,  Dale,  Bradshaw  &  Terey,  Attorneys. 

It  is  the  settled  rule  in  this  State  that  a  party  receiving 
injury,  in  order  to  recover  must  show  either  that  he  is  hun- 
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self  free  from,  and  the  defendant  is  guilty  of  negligence,  or 
if  the  plaintiff  is  guilty  of  negligence  that  it  is  slight,  and 
that  of  defendant  is  gross  or  wanton,  or  the  injury  willfully 
inflicted.     Chicago  &  N.  W.  R  R.  Co.  v.  Coss,  73  111.  394. 

Even  if  a  servant  of  the  railroad,  either  conductor  or  brake- 
man,  should  tell  a  passenger  that  he  thought  it  would  be 
safe  for  him  to  leap  from  the  train  and  left  it  optional  with 
the  passenger  to  do  so  or  not  as  he  pleased,  and  in  leaping 
from  the  train  the  passenger  should  be  injured,  the  company 
would  not  be  liable.  C.  &  A.  R.  R.  Co.  v.  Randolph,  53  IlL 
510;  also  C,  B.  &  Q.  R.  R.  Co.  v.  Sykes,  1  Brad.  520. 

Questions  of  negligence  or  comparative  n^ligence  are 
questions  of  fact  which  must  be  left  to  the  determination  of 
the  jury.  G.  &  C.  U.  R.  R.  Co.  v.  Dill,  22  IlL  264;  Barkett 
V.  Bond,  12  111.  87. 

Mb.  Justice  Sahplk  deuvkbed  the  opinion  of  the  Coubt. 

The  material  facts,  as  disclosed  bv  the  evidence  and  as 
shown  in  the  statement,  ^rould  justify  the  jury  in  find- 
ing, first,  that  the  appellant  knew  the  conductor  of  the 
freight  train  had  no  right  to  carry  him  as  a  passenger,  at  the 
time  in  question;  second,  that  he  knew  or  connived  at  the 
procuring  of  whisky  and  cigars  for  the  conductor  of  the 
train  to  induce  him  to  allow  Stark  and  himself  to  ride  on 
the  train  to  Edwardsville,  without  paying  any  fare,  and  that 
the  conductor  was  so  induced  to  act;  third,  the  conclusion 
of  law  upon  this  state  of  facts  would  be,  that  he  was  not  a 
passenger  for  reward,  as  averred  in  the  first  count  of  the 
declaration,  nor  a  passenger  under  any  lawful*  agreement 
with  the  conductor  that  was  binding  upon  the  appeUee,  as 
averred  in  the  second  count  of  the  declaration,  so  as  to  im- 
pose upon  the  appellee  that  duty  of  care  or  treatment  aris- 
ing out  of  the  law  of  that  relation.  T.  W.  &  W.  R.  R.  Co. 
v.  Beggs,  85  111.  801;  C,  B.  &  Q.  R.  R.  Co.  v.  Mehlsach,  131 
111.  61-G4. 

A  person  does  not  become  a  passenger  by  inducing  the 
conductor,  in  disregard  of  his  duty,  and  in  fraud  of  the  rights 
of  the  company,  to  permit  him  to  ride  without  the  payment 
of  fare.     T.  W.  &  W.  Ry.  Co.  v.  Brooks,  81  111.  292,  295. 
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The  means  used  to  secure  the  consent  of  the  conductor  to 
ride  without  the  payment  of  fare,  which  resulted  in  both 
the  conductor  and  brakeman  becoming  intoxicated,  while 
in  charge  not  only  of  valuable,  but  dangerous  property  if 
not  operated  by  sober  men,  in  no  way  lessens  the  vice  of 
appellant's  conduct  or  mitigates  the  injury  done  to  appellee 
thereby. 

It  follows  from  the  above  conclusion  that  the  appellee 
was  under  no  obligation  to  the  appellant  to  stop  its  train  at 
the  depot  at  Edwardsville  in  order  that  he  might  alight  on 
the  platform. 

That  duty  was  not  to  wantonly  be  an  aggressor  toward 
third  persons,  whether  they  were  on  or  oflf  the  train.  C,  B. 
&  Q.  K.  K.  Co.  V.  Mehlsach,  131  111.  at  p.  65. 

This  brings  us  to  the  charge  that  the  injury  to  appellant 
was  wantonly  inflicted  by  the  conductor  forcing  him  to 
jump  from  the  train  while  it  was  rapidly  in  motion. 

This  Avas  a  question  of  fact  for  the  jury,  which,  in  answer 
to  a  special  interrogatory,  found  that  the  conductor  did  not 
force  the  appellant  to  jump  from  the  car  while  the  train  was 
in  motion.  On  the  contrary,  the  jury  found,  in  answering 
another  interrogatory,  that  the  appellant  deliberately 
selected  a  place  at  which  to  jump  oflf  said  train  while  in 
motion,  without  any  force  being  used  to  compel  him  to  do  so. 

There  was  evidence  to  support  these  findings  of  fact. 
Stark,  the  appellant's  companion,  got  oflf  the  train  some 
sixty  yards  further  down  the  track,  as  he  testified,  without 
injury,  when  the  train  was  running  at  a  slow  rate  of  speed. 
The  train  came  to  a  full  stop  within  a  few  hundred  feet  after 
appellant  got  oflf.  There  does  not  seem  to  be  any  reason  or 
motive  that  would  induce  the  conductor  to  force  appellant 
oflf  the  car  while  the  train  was  in  rapid  motion,  when  he  was 
so  soon  to  stop  his  train.  There  was  no  quarrel  of  any 
kind. 

The  same  motive  that  would  have  induced  the  conductor 
to  force  appellant  from  the  train,  would  have  applied  to 
Stark  as  well,  and  yet  there  is  no  pretense  that  any  force 
was  applied  to  him.  Again,  the  train  could  not  have  been 
running  twelve  or  fifteen  miles  an  hour  when  appellant 
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jumped,  and  running  very  slow  when  Stark  got  off  sixty 
yards  farther  down  the  track.  Even  if  the  conductor  did 
tell  the  appellant  it  was  safe,  in  his  opinion,  to  jump  off 
while  the  train  was  in  motion,  if  not  induced  thereto  other- 
wise, and  he  thought  it  was  unsafe,  such  act  would  be  con- 
tributory negligence  that  would  bar  a  recovery,  had  he  been 
a  passenger.  C.  &  A.  R.  R.  Co.  v.  Randolph,  53  IlL  510. 
But  he  was  not  a  passenger. 

Particular  objection  is  made  to  the  third  and  fifth  instruc- 
tions given  for  the  appellee;  we  think  they  properly  state 
the  law  as  applicable  to  the  facts,  as  found  by  the  jury  in 
this  case,  or  as  applicable  to  the  facts  as  disclosed  by  this 
record. 

The  instructions  offered  on  behalf  of  appellant  and 
refused  by  the  court,  so  far  as  they  correctly  stated  the  law, 
were  in  substance  embodied  in  the  first  instruction  given. 

If  there  were  errors  as  to  ruling  on  the  admission  of  evi- 
dence*, they  were  not  material  as  affecting  the  verdict  actually 
returned. 

Believing  that  substantial  justice  has  been  done,  the  judg- 
ment is  affirmed. 


Ohio  &  Mississippi  Railway  Company  y.  Frank  Long. 

1.  WATER'CoxTRSES—Dtity  of  RaUroods  in  Cro»«ng.— It  is  the  duty 
of  a  railroad  in  crossing  a  stream  of  water  to  construct  and  maintain  a 
water-way  required  by  the  natural  lay  of  the  land  for  the  purpose  of 
drainage  through  its  road  bed  so  as  to  inflict  no  injury  on  adjacent  lands 
by  reason  of  diverting  the  waters  of  the  stream. 

2.  Expert  Testimony— Owr/low?  of  frafer«.-— In  an  action  for  dam- 
ages resulting  from  an  overflow  of  water,  a  witness  may  testify  if  he 
knows  as  to  what  has  caused  the  overflow  of  the  water  in  question, 
although  he  is  not  a  scientiflc  expert. 

3.  Damages — Opinions  of  iyitnesses  Competent. — Opinions  of  wit- 
nesses as  to  value,  form  an  exception  to  the  general  rule  that  facts  alone 
are  admissible.  The  law  has  no  other  standard  to  fix  the  value,  as  a 
fact,  than  the  opinions  of  witnesses. 

4.  New  Triai^ — Improper  Conduct  of  Counsel. — Remarks  of  counsel 
in  arguments  to  the  jury  are  not,  as  a  general  rule,  sufficient  cause  to  set 
aside  the  verdict,  unless  they  are  of  such  an  inflammatory  nature  as  to 
prejudice  the  minds  of  the  jury. 
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Memorandmii. — ^Action  for  damages  caused  by  an  oyerflow  of  water. 
In  the  Circuit  Court  of  Bond  County;  the  Hon.  Benjamin  R.  Bur- 
roughs, Judge,  presiding.  Declaration  in  case;  plea,  not  guilty;  trial  by 
jury;  verdict  and  judgment  for  plaintiff;  appeal  by  defendant.  Heard 
in  this  court  at  the  August  term,  1893,  and  affirmed*  Opinion  filed 
March  38, 1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Plaintiff* 8  mstructuyns  referred  to  in  the  opinion  of  the  court: 

1.  The  court  instructs  the  jury  that  it  is  the  duty  of  a  railroad  com- 
pany so  to  construct  and  maintain  its  road  across  streams  and  natural 
water-courses  which  it  intersects,  as  to  inflict  no  injury  u]x>n  adjacent 
lands. 

2.  The  court  further  instructs  the  jury  that  this  duty  is  a  contmuous 
one,  and  that  each  overflow,  caused  by  the  negligence  or  want  of  skill 
of  the  company,  creates  a  new  cause  of  action  for  damages  to  the  crops 
or  other  property  of  the  rightful  possessor  of  the  lands  overflowed, 
although  the  plaintiff  acquired  his  interest  after  the  creation  of  the 
obstruction;  and  if  the  jury  believe  from  the  evidence  that  a  portion  of 
the  water  of  Ldttle  Canteen  Ci*eek  naturally  flowed  south  across  the 
right  of  way  of  the  defendant  prior  to  the  filling  up  of  the  trestle,  and 
would  still  continue  to  do  so  excepting  for  the  construction  of  embank- 
ment complained  of,  then  they  must  find  for  the  plaintiff,  giving  such 
damages  as  the  jury  can  say  from  the  evidence  that  he  has  sustained,  if 
they  further  believe  from  the  evidence  that  he  had  sustained  damage  by 
reason  of  said  embankment  and  partial  obstruction  of  the  flow  of  water 
as  aforesaid. 

Jive  remarks  of  counsel  which  were  assigned  as  error: 
**  The  testimony  of  experts  in  a  case  should  be  given  no  weight;  it 
amounts  to  nothing  as  compared  with  eye-witnesses  to  an  occurrence. 
In  murder  cases  they  usually  procure  some  expert  physicians  to  swear 
that  the  criminal  was  insane,  and  so  in  other  cases,  like  this  one,  they 
produce  experts  and  pay  them  $100  or  $200  each,  and  try  to  overcome 
the  evidence  of  those  who  have  lived  right  around  the  place  all  their 
lives  and  were  eye-witnesses  to  the  occurrence.  I  apprehended,  how- 
ever, that  the  common  sense  of  the  thing  could  not  be  overcome  by  these 
flne-haired  gentlemen,  these  experts,  who  make  it  a  business  to  travel 
around  and  testify  in  any  case  as  experts  for  $100  or  $200.  It  is  a  species 
of  bribery  to  defeat  justice." 


f( 


Our  witness,  James  R.  Miller,  I  am  sorry  to  admit,  has  gone  back  on 
his  own  sworn  testimony  in  ten  or  a  dozen  different  cases;  Miller  had 
sworn  in  the  other  cases  that  the  damage  to  the  land  was  caused  by  the 
stoppage  of  this  water  on  account  of  the  closing  of  the  trestle  in  the  Ohio 
&  Mississippi  Railway." 


672  Appellate  Courts  of  Illinois. 

Vou  52.]  O.  &  M.  Ry.  Co.  v.  Long. 

"  I  have  the  right  to  say  here,  and  I  say  it  now,  that  our  witness, 
James  R  Miller,  went  back  on  us;  but  is  Mr.  Frank  Long,  the  plaintiff 
in  this  suit,  to  suffer  on  account  of  that?  I  have  brought  as  witnesses, 
Thomas  Ramey,  Mr.  Long,  Mr.  Owens,  Mr.  Thompson  and  a  half  dozen 
others  as  respectable  and  certainly,  hereafter,  in  the  estimation  of  all  the 
people  in  that  neighborhood,  towering  high  above  James  R.  Miller  in 
honesty  and  integrity  and  character.  I  do  not  propose  to  come  here  and 
have  the  case  of  my  client  suffer  at  the  hands  of  somebody.  It  has 
been  the  experience  of  everybody  that  some  friend  in  whom  he  has 
trusted  has  taken  advantage  of  him  and  misled  and  abused  him. 
Benedict  Arnold,  an  honored  officer  at  one  time,  proved  traitor  to  his 
coimtry.  It  is  not  the  first  time  in  the  history  of  nations  or  of  men  that 
men  have  had  fellows  whom  they  relied  upon,  and  who  have  stood 
shoulder  to  shoulder  with  them,  to  abandon  and  run  over  to  the  enemy. 
Many  of  you  that  fought  through  the  late  rebellion  know  that  some  of 
your  comrades  fled  in  the  hour  of  the  battle  and  joined  themselves  to  the 
enemy  on  the  other  side,  and  such  men  are  not  to  be  trusted  hereafter. 
And  in  this  case  I  say,  I  want  you  to  take  the  testimony  of  this  man 
Miller  as  he  swore  to  if 

Pollard,  Wbbneb  &  Lester,  attorneys  for  appellant. 
James  M.  Hat,  attorney  for  appellee. 

Mr.  Justice  Sample  delivered  the  opinion  of  the  Court. 

The  api^ellee  recovered  a  judgment  for  damages  to  his 
crop  from  an  overflow  of  water,  caused,  as  alleged,  by  the 
negligence  of  appellant,  in  closing  up  a  trestle  in  its  road 
embankment,  whereby  the  water  from  Little  Canteen  Creek, 
that  should  have  gone  through  said  trestle  to  the  south,  ran 
north,  upon  his  land. 

The  issues  tendered  by  appellant  on  the  facts  were,  first, 
that  the  water  from  that  creek  did  not  naturally  run  south 
through  said  trestle;  second,  that  even  if  some  of  the  water 
had  run  south  before  the  trestle  was  closed,  and  was  there- 
after caused  to  flow  to  the  north,  the  damage  to  apjxillee's 
crop  was  not  done  thereby,  but  by  other  water,  the  flow  of 
Avhich  was  not  affected  by  the  closing  of  the  trestle.  The 
jury  found  against  the  appellant  and  we  are  requested  to 
review  their  finding.  In  order  to  do  so,  we  have  found  it 
necessary  to  read  the  record,  from  which  the  conclusions 
reached  upon  the  evidence  are,  first,  that  the  trestle  that  was 
filled  up  by  the  appellant  in  1870,  formed  a  way  for  the 
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escape  of  the  water  to  the  south,  from  the  Little  Canteen 
Creek,  during  freshets,  which  was  a  natural  way  for  a  part 
of  the  water  to  run,  in  such  cases;  second,  by  the  filling  up 
of  the  trestle,  water  that  would  have  run  south  was  forced 
to  the  north,  toward  the  land  of  the  appellee;  third,  that 
the  crop  of  appellee,  for  the  destruction  of  which  damages 
were  allowed,  was  overflowed  by  water  from  Little  Canteen 
Creek,  which  at  the  time  in  question  was  so  high  as  to  flood 
the  levee  that  had  been  constructed  on  the  south  and  west 
of  appellee's  land;  fourth,  we  are  not  prepared  to  say,  had 
Little  Canteen  Creek  had  its  natural  outlet  to  the  south 
through  said  trestle  for  a  part  of  its  water  to  escape  in  that 
direction,  that  it  would  have  raised  so  high  as  to  overflow 
the  levees  constructed  to  protect  appellee's  land  and  destroy 
his  crop.  The  jury,  by  its  verdict,  found  that  it  would  not 
have  done  so  but  for  such  obstruction.  There  was  sub- 
stantial evidence  to  support  that  finding. 

It  is  claimed,  however,  by  the  appellant,  that  deposits 
would  have  formed  an  obstruction  to  such  flow  of  water,  even 
if  the  trestle  had  been  left  open,  and  therefore  the  appellant 
is  not  liable. 

If  the  deposits  had  formed  on  the  appellant's  right  of  way, 
so  as  to  obstruct  such  flow  of  water,  it  was  the  duty  of  ap- 
pellant to  have  removed  them. 

Its  duty  was  not  only  to  construct  a  water-way  required 
by  the  natural  lay  of  the  land,  through  its  road  bed,  but  its 
duty  also  was  to  maintain  such  water-way. 

The  witness  Thillman  was  permitted  to  state,  if  he  knew, 
what  caused  the  land  of  appellee  to  be  overfliowed,  to  which 
objection  was  made  by  appellant  on  the  ground  he  was 
merely  a  farmer  and  not  a  scientific  expert.  It  is  said  the 
Supreme  Court  in  the  case  of  Nuetzel,  32  N.  E.  Eep.  629, 
held  such  evidence  was  incompetent.  We  do  not  so  under- 
stand that  decision. 

It  held  an  expert's  evidence  was  competent  on  this  subject, 
and  not  that  a  non-expert's  evidence,  based  on  a  knowledge 
or  assumed  knowledge  of  the  fact,  was  not  competent. 

Vol.  LII43 
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It  is  also  objected  that  the  appellee  was  allowed  to  ex- 
press an  opinion  as  to  the  amount  of  damages  he  sustained. 
It  is  said  the  ruling  permitted  the  witness  to  usurp  the  func- 
tions of  the  jury,  who  were  to  determine  that  question. 
Opinion  of  w^itnesses  as  to  value,  form  an  exception  to  the 
general  rule  that  facts  alone  are  admissible. 

The  law  has  no  other  standard  to  fix  the  value,  as  a  fact, 
than  the  opinions  of  witnesses  (Butler  v.  Mehrling,  15  111. 
4S8-491),  except  it  might  be  in  case  of  property  that  had  a 
standard  value.  The  I.  &  W.  R.  R.  Co.  v.  Van  Horn,  18 
111.  257-8. 

The  objection  to  the  second  instruction  given  for  appellee 
is  not  considered  well  taken.  It  limited  the  damages  to 
those  sustained  by  reason  of  the  grievance  averred  in  the 
declaration. 

It  was  for  the  jury  to  separate  the  causes  of  damage,  if 
required  by  the  evidence,  and  fix  the  amount  caused  by 
appellant's  unlawful  act  alone.  The  instruction  was  within 
the  rule  in  C.  &  N.  W.  Ry.  Co.  v.  Hoag,  90  111.  339. 

Error  is  assigned  on  statements  made  by  appellee's 
counsel  in  his  address  to  the  jury. 

He  criticised,  first,  the  evidence  of  James  R.  Miller,  who 
had  appeared  as  a  witness  in  another  case  to  sustain  this  class 
of  claims,  and  second,  the  force  of  expert  evidence.  The  rec- 
ord doe's  not  show  that  Miller  had  testified  in  ten  or  a  dozen 
other  similar  cases,  as  charged,  differently  from  what  he  did 
in  this  case;  nor  does  it  show  that  the  experts  were  paid  $100 
or  $200  apiece,  as  charged,  for  their  testimony;  in  those 
particulars  the  remarks  should  not  have  been  made.  The 
counsel,  however,  had  a  right  to  comment,  in  the  way  of 
argument,  on  the  force  of  expert  evidence,  and  on  the  fact 
of  any  discrepancy  that  he  might  have  discovered  in  the  tes- 
timony of  Miller.  It  would  have  been  well  to  have  omitted 
some  things  that  were  said,  but  we  do  not  believe  the 
remarks  were  of  that  inflammatory  character  that  would  or 
did  prejudice  the  minds  of  the  jurymen.  There  being  no 
substantial  error  in  the  record  the  judgment  is  affirmed. 
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"WkITS  of  EbBOB — SUPEBSEDEAS. 

EuLB  1.  Supersedeas — When  to  he  Granted. — No  su- 
persedeas will  be  granted  unless  a  transcript  of  the  record 
on  which  the  application  is  made  be  complete,  and  so  certi- 
fied by  the  clerk  of  the  court  below,  with  an  assignment  of 
errors  written  on  or  appended  to  the  record.  Nor  will  the 
supersedeas  issue  until  bond  be  filed  with  the  clerk,  accord- 
ing to  the  order  granting  the  supersedeas.  And  on  every 
application  for  a  supersedeas,  an  abstract  of  the  record,  with 
a  brief,  containing  the  points  and  authorities  relied  upon, 
and  pointing  specifically  to  those  portions  of  the  record  upon 
which  the  alleged  errors  arise,  with  the  record,  shall  be  pre- 
sented to  the  court  or  judge  to  whom  the  application  is 
made.  Every  such  application,  whether  made  in  open  court, 
or  to  a  justice  in  vacation,  must  be  accompanied  by  an  affi- 
davit showing  the  solvency  of  the  proposed  surety. 

Rule  2.  Bond^  When  Executed  by  Attorney  In  Fact, — 
Whenever  a  bond  is  executed  by  an  attorney  in  fact,  the 
clerk  shall  require  the  original  power  of  attorney  to  be  filed 
in  his  office,  unless  it  shall  appear  that  the  power  of  attor- 
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ney  contains  other  powers  than  the  mere  power  to  ex- 
ecute the  bond  in  question;  in  which  case  the  or'glnal 
power  of  attorney  shall  be  presented  to  the  clerk,  and  a 
true  copy  thereof  filed,  certified  by  the  clerk  to  be  a  true 
copy  of  the  original. 

Rule  S.  Writ  of  Error^  When  Made  a  Supersedeas — 
Form. — When  a  writ  of  error  shall  be  made  a  supersedeas, 
the  clerk  shall  indorse  upon  said  writ  the  following  words : 
^'  This  writ  of  error  is  made  a  supersedes,  and  is  to  be 
obeyed  accordingly,"  and  he  shall  thereupon  file  the  writ 
of  error  with  the  transcript  of  the  record,  in  his  office. 
Said  transcript  shall  be  taken  and  considered  as  a  due  re- 
turn to  said  writ,  and  thereupon  it  shall  be  the  duty  of  the 
clerk  to  issue  a  certificate,  in  substance  as  follows,  to-wit : 

State  of  Ilumois,  }^ss. 

Office  of  the  Clerk  of  the  Appellate  CtouRT ) 

FOB  THE  TmRD  District  of  the  v 

State  of  Illinois.  ) 

I  do  hereby  certify  tliat  a  writ  of  error  has  issued  from  this  court  for 

the  reversal  of  a  judgment  obtained  by vs in 

the court   of at  the term,  A.  D.   18.  .,in  a 

certain  action  of which  writ  of  error  is  made  a  supersedeas,  and 

is  to  operate  as  a  suspension  of  the  execution  of  the  judgment,  and  as 
such  is  to  be  obeyed  by  all  concerned. 

Given  under  my  hand  and  the  seal  of  the  said  Appellate  Ckmrt,  at 

Springfield,  this day  of A.  D.  18. . 

.Clerk. 

KuLB  4.  Writ  of  Error,  to  Whom  Directed — Commands 
and  Retnrn. — Writs  of  error  shall  be  directed  to  the  clerk  of 
the  court  in  which  the  judgment  or  decree  complained  of  is 
entered,  commanding  him  to  certify  a  correct  transcript  of 
the  record  to  this  court;  but  where  the  plaintiff  in  error  shall 
file  in  the  office  of  the  clerk  of  this  court  a  transcript  of  the 
record  duly  certified  to  be  full  and  complete,  before  a  writ 
of  error  issues,  it  shall  not  be  necessary  to  send  such  writ  to 
the  clerk  of  the  inferior  court,  but  such  transcript  shall  be 
taken  and  considered  as  a  due  return  to  said  writ. 

Rule  5.  Process  on  Writs  of  Error — Commands — ^Alias 
— Plnries. — The  process  on  writs  of  error  shall  be  a  scire 
facias  to  hear  errors,  issued  on  the  application  of  the  plaint- 
iflp  in  error  to  the  clerk,  directed  to  the  sheriff  or  other  offl- 
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cer  of  the  proper  county,  commanding  him  to  summon  the 
defendant  in  error  to  appear  in  court,  and  show  cause  if  any 
he  have,  why  the  judgment  or  decree  mentioned  in  the  writ 
of  error  shall  not  be  reversed.  If  the  scire  facias  be  not  re- 
turned executed,  a.n  alias  Bind  j>luries  may  issue  without  an 
order  of  court. 

KuLE  6.  Return  Day — Entry  of  Appearance — Notice 
to  Plaintiff. — The  first  day  of  each  term  shall  be  return  day 
for  the  return  of  process,  and  no  party  shall  be  compelled  to 
answer  or  prepare  for  hearing  unless  the  scire  facias  sliall 
have  been  served  ten  days  before  the  return  day  thereof; 
nor  shall  a  defendant  be  at  liberty  to  enter  his  appearance 
and  compel  the  plaintiff  to  proceed  with  the  cause,  unless 
the  defendant  shall  have  given  the  plaintiff  ten  days  notice 
before  the  term,  of  his  intention  to  enter  his  appearance,  and 
have  the  cause  proceed  to  a  hearing. 

KuLE  7.  Writ  of  Error  Made  a  Supersedeas — Scire 
Facias  to  Hear  Errors. — In  all  cases  in  which  a  writ  of  error 
is  made  a  supersedeas,  the  plaintiff  in  error  shall,  on  filing 
the  record  with  the  clerk,  at  the  same  time  order  and  direct 
a  scire  facias  to  issue  to  hear  errors,  and  shall  use  reasonable 
diligence  to  have  the  same  served  ten  days  before  the  first 
day  of  the  term  to  which  the  writ  of  error  is  made  return- 
able; on  failing  to  do  so,  the  defendant  in  error  shall  have 
the  right  to  a  hearing  at  the  said  term  after  joining  in  error, 
without  giving  ten  days  notice  as  required  by  Eule  6 :  Pro- 
vided, if  there  be  not  ten  days  between  the  allowance  of  the 
supersedeas  and  the  sitting  of  the  court,  the  cause  shall  stand 
continued  until  the  next  term,  unless  by  consent  of  the  par- 
ties it  shall  be  otherwise  ordered. 

Notice  to  Purchasers  and  Terrb-Tenants. 

KuLE  8.  Names  to  be  Suggested — Ten  Days  Notice  to  be 
Given. — In  all  cases  wherein  guardians,  executors  or  admin- 
istrators, or  others  acting  in  a  fiduciary  character  have 
obtained  an  order  or  decree  for  the  sale  of  lands  in  causes 
exparie,  and  a  sale  has  been  had  under  such  decree  or  order, 
and  the  same  shall  be  brought  to  this  court  for  revision,  the 
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purchasers  or  terre-tenants  of  such  lands,  if  known,  shall  be 
suggested  to  the  court  by  affidavit  of  the  plaintiff  in  error, 
and  notice  given  them  of  the  pendency  of  the  writ  of  error 
ten  days  before  the  first  day  of  the  term  of  court  to  which 
the  writ  of  error  is  returnable,  so  that  said  terre-tenants  may 
a])pear  and  defend. 

Records  of  Ikferiob  Courts, 

Rule  9.  How  Prepared. — Hereafter  the  clerks  of  the 
inferior  courts  in  this  State,  in  cases  of  appeal  and  of  error, 
or  certiorari  in  making  up  "  an  authenticated  copy  of  the 
records  of  the  judgment  appealed  from,"  or  in  sending  up  a 
transcript  of  the  record  to  this  court  as  a  return  to  a  writ 
of  error,  or  certiorari,  shall  certify  to  this  court :  First — 
A  copy  of  the  process;  Second — The  pleadings  of  the  parties, 
rosjxxjtively;  Third — The  verdict  in  jury  trials;  Fourth — 
The  judgment  of  the  court  below,  whether  tried  by  the 
court  or  jury;  Fifth — All  orders  in  the  same  cause  made  by 
the  court;  Sljrth — The  bill  of  exce])tioiis;  and.  Seventh — The 
ap{)eal  bond  in  cases  of  apixjal.  And  in  no  case  shall  the 
said  clerk  insert  in  such  transcript  any  affidavit,  account,  or 
other  document  or  writing,  or  other  matter,  which,  accord- 
ing to  the  decisions  of  the  court,  have  been  held  to  consti- 
tute no  part  of  the  record  of  a  cause.  This  rule  shall  not 
extend  to  apj^eals  or  writs  of  error  in  chancery  or  criminal 
causes. 

Rule  10.  Arrangement  of  the  Record — Costs. — The 
clerk  of  the  court  below  shall  arrange  the  several  parts  of 
the  record  aforesaid,  according  to  their  chronological  order. 
The  clerk  of  this  court  shall  not  tax  as  costs  in  this  court, 
any  matter  inserted  in  such  transcript  contrary  to  the  rule. 

Rule  11.  Attorney  May  Direct  by  Praecipe. — The 
party  or  his  attorney,  may,  hyprcecipe,  indicate  to  the  clerk 
and  direct  what  of  the  files  of  the  cause  shall  be  copied 
into  the  record;  and,  in  such  case,  if  the  record  shall  be  insuf- 
ficient, it  shall  be  supplied  at  his  costs,  and,  if  unnecessarily 
voluminous,  he  shall  pay  the  costs  accrued  on  account  of 
the  copying  of  such  unnecessary  matters. 
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Time  for  Filing  Kegobds. 

Eule  12.  Hearing  Docket — WJiat  Causes  to  be  Placed 
on. — No  case  brought  to  this  court  by  appeal  shall  be  placed 
on  the  court  docket  for  hearing,  unless  the  record  is  filed 
within  the  time  now  prescribed  by  law  (see  Sec.  73,  Chap. 
110,  Practice  Act),  or  within  the  further  time  allowed  by 
the  court  for  filing  the  record;  except,  in  extraordinary 
cases,  the  court  upon  special  application,  may  order  a  cause 
to  be  placed  on  the  hearing  docket. 

Rule  13.  Writ  of  Error— When  Record  to  be  Filed.— 
Ko  case  which  may  be  brought  to  this  court  on  writ  of 
error,  shall  be  placed  on  the  court  docket  for  hearing,  unless 
the  record  shall  be  filed  on  or  before  the  second  day  of  the 
term,  or  within  such  further  time  as  may  be  allowed  by  the 
court  for  filing  the  same,  except  in  extraordinary  cases,  the 
court,  upon  special  application,  may  order  a  cause  to  be 
placed  upon  the  hearing  docket. 

Removing  Records. 

Rtjle  14.  Records  not  to  be  Removed  Unless  upon 
Special  Leave. — ^No  person  shall  remove  from  the  olHce  of 
the  clerk  any  record  of  this  court,  except  upon  special  leave 
granted  for  that  purpose.  No  record  shall  be  taken  from 
the  files  of  the  court,  except  on  application  therefor  to  the 
clerk  or  his  deputy;  and  it  is  made  the  duty  of  the  clerk  to 
report  promptly  to  the  court  every  violation  of  this  rule. 
The  clerk  shall  be  held  responsible  for  the  safe  keeping  and 
production  of  the  records.  Application  for  leave  to  remove 
records  may  be  considered  at  any  time  in  the  discretion  of 
the  court. 

Assignment  of  Errors. 

Rule  15.    Errors  to  be  Assigned  on  Filing  the  Record. 

— The  appellant  or  plaintiff  in  error  shall,  in  all  cases, 
assign  errors  at  the  time  of  filing  his  record  in  this  court, 
and,  on  failing  to  do  so,  the  case  may  be  dismissed;  but 
other  errors  may  be  assigned  after  the  filing  of  the  record, 
by  leave  of  the  court.  The  appellee  or  defendant  in  error 
shall  have  the  right  to  assign  cross-errors  within  two  days 
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after  the  record  is  filed  in  this  court,  and  not  afterward 
without  special  leave  of  the  court.  The  assignment  of 
errors  and  cross-errors  must  be  written  itpon  or  attached  to 
the  record. 

Agreed  Cases. 

Rule  16.  AffldaTit  of  Good  Faith. — No  judgment  will 
be  pronounced  in  any  agreed  case  placed  upon  the  records 
of  this  court,  unless  an  affidavit  shall  be  filed,  setting  forth 
that  the  matters  presented  by  the  record  were  litigated  in 
good  faith  about  a  matter  in  actual  controversy  between  the 
parties,  and  that  the  opinion  of  this  court  is  not  sought  with 
any  other  design  than  to  adjudicate  and  settle  the  law 
relative  to  the  matter  in  actual  controversy  between  the 
parties  to  the  record. 

MOTIOKS. 

Rule  17.  Motions,  When  to  be  Made. — Motions  may  be 
made  immediately  after  the  decisions  of  the  court  are  an- 
nounced, but  at  no  other  time,  unless  in  case  of  necessity, 
or  in  relation  to  a  cause  when  called  in  course. 

Rule  18.  Order  of  Making. — Motions  are  to  be  made 
by  the  attorneys  in  the  following  order :  J^trst — By  the 
Attorney  General;  N'ext — By  the  oldest  practitioner  at  the 
bar,  and  so  on  to  the  youngest. 

Rule  19.  Special  Motions  to  be  in  Writing. — All 
special  motions  shall  be  in  writing  and  filed  with  the  clerk, 
together  with  the  reasons  in  support  thereof,  at  least  one 
day  before  they  shall  be  submitted  to  the  court.  Ob- 
jections to  motions  must  also  be  in  writing;  oral  arguments 
will  not  be  heard. 

Rule  20.  When  to  be  Supported  by  AflBdavit. — ^When 
a  motion  is  intended  to  be  based  on  matters  which  do  not 
appear  by  the  record,  the  facts  must  be  disclosed  and  sup- 
ported by  affidavit. 

SEcuRirr  FOB  Costs. 

Rule  21.  Rule  upon  Non-Resident. — Upon  filing  an 
affidavit  that  any  plaintiff  in  error  is  not  a  resident  of  this 
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State,  and  that  no  bond  for  costs  has  been  filed,  a  rule  shall 
be  entered  against  him,  of  which  he  shall  take  notice,  to 
show  cause  why  the  writ  shall  not  be  dismissed. 

Abstra^cts. 

EuLB  22.  Abridgment  of  the  Becord— ^Printed  and 
Bound — Number  of  Copies. — In  all  cases,  the  party  bring- 
ing a  cause  into  this  court,  shall  furnish  a  complete  abstract 
or  abridgment  of  the  record  therein,  referring  to  the  appro- 
priate pages  of  the  record  by  numerals  on  the  margin,  and 
shall  cause  such  abstracts  to  be  printed  in  a  neat  and  work- 
manlike manner,  with  small  pica  type  and  leaded  lines,  on 
one  side  only,  upon  white  paper;  such  abstracts  shaU  he 
bound  in  booh  or  pamphlet  form.  Five  copies  of  such  printed 
abstracts  shall  be  filed  in  each  case — one  for  each  of  the 
judges,  one  for  the  defendant  in  error  or  appeUee,  and  one 
to  be  filed  with  the  record. 

EuLE  23.  Defendant  May  Furnish  Additional  Abstract 
— Costs  to  be  Taxed. — The  defendant's  counsel  shall  be 
permitted,  if  he  ,is  not  satisfied  with  the  abstract  or  abridg- 
ment furnished  by  the  plaintiffs  counsel,  to  furnish  such 
further  abstract  as  he  shall  deem  necessary  to  a  full  under- 
standing of  the  merits  of  the  case. 

Upon  printed  abstracts  being  furnished,  in  conformity  to 
the  rules  of  this  court,  it  shall  be  the  duty  of  the  clerk  to 
tax  a  printer's  fee  at  the  rate  of  twenty  cents  for  each  one 
hundred  words  of  one  copy  of  such  abstract,  against  the 
unsuccessful  party  not  furnishing  such  abstracts,  as  costs, 
to  be  recovered  by  the  successful  party  furnishing  the  same. 

Bbiefs. 

EuLE  24.  Beqnired  in  all  Cases — Arguments  in  Support 
— Form  and  Bequisites. — Printed  briefs  will  be  required 
in  all  cases;  whether  argued  orally  in  full,  or  in  part  only, 
or  when  submitted  on  briefs  without  oral  argument.  The 
briefs  required  should  contain  a  short,  clear  statement  of  the 
points,  and  the  authorities  in  support  thereof;  and  in  citing 
cases  from  published  reports,  counsel  will  be  required  not 
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only  to  give  the  book  and  page,  but  also  the  names  of  the 
parties  as  they  appear  in  the  title  of  the  reiwrted  case;  and 
the  names  of  counsel  filing  brief  or  abstract  must  appear  to 
the  same.  But  the  filing  of  a  printed  brief  shall  not  pre- 
clude the  party  from  filing  full  printed  or  written  argu- 
ments in  support  of  his  brief  of  points  and  authorities, 
provided  he  does  so  within  the  time  his  printed  brief  is 
required  to  be  filed.  The  brief  of  appellant  or  plaintiff  in 
error  shall  contain  in  the  beginning  a  concise  statement  of 
the  case,  including  in  a  general  way,  the  form  of  action,  the 
substance  of  the  pleadings  without  detail,  the  substance  of 
the  evidence,  omitting  names  of  witnesses  and  all  other 
details,  the  judgment  and  the  rulings  of  the  trial  court  com- 
plained of.  The  opposite  party  will  be  deemed  to  accept 
such  statement  as  correct,  except  so  far  as  he  may  indicate 
by  a  separate  statement  of  his  own  to  be  contained  in  his 
brief.     BriefB  shall  he  in  book  or  pamphlet  yorm. 

Rule  25.  Number  of  Copies  to  be  Filed. — Five  copies  of 
the  brief  must  be  filed  in  each  case,  one  for  each  of  the 
judges,  one  for  the  opposite  party,  and  one  to  be  filed  with 
the  record. 

DOCKETTNO  AND   HeARINO. 

Rule  26.  People's  Causes  to  have  Preference. — Causes 
in  which  the  people  are  a  party,  and  in  which  they  have  a 
direct  interest  in  the  decision,  shall  be  placed  at  the  head  of 
the  docket;  all  other  cases  shall  be  docketed  and  called  for 
arofument  in  the  order  in  which  the  records  shall  have  been 
filed  with  the  clerk. 

Call  op  Docket — Expiration  op  Rules. 

Rule  27.  Call  of  the  Civil  Docket.— The  civil  docket 
shall  be  called  numerically,  and  the  causes  shall  be  argued, 
continued,  or  otherwise  disposed  of,  as  they  are  called,  unless 
for  good  cause  shown,  the}*^  be  placed  at  the  foot  of  the 
(locket;  all  unexpired  rules  will  terminate  upon  the  call  of 
the  cause  for  hearing :  Provided,  that  if  the  court  shall 
give  time  to  either  party  without  the  consent  of  the  other, 
the  cause  shall  not  lose  its  precedence  on  the  docket. 
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Call  of  Docket — Filing  Abstracts  and  Briefs. 

EuLE  28.  !Eiling  Abstracts  and  Briefs. — Hereafter  the 
docket  shall  be  called  and  abstracts  and  briefs  filed,  as  fol- 
lows : 

1st.  All  cases  where  the  record  shall  be  filed  with  the 
clerk  not  less  than  twenty  days  prior  to  the  first  day  of  the 
term,  and  all  causes  continued  from  a  former  term  shall  be 
subject  to  call  at  the  rate  of  twenty  cases  per  day  on  and 
after  the  first  day  of  the  term,  and  the  plaintiff  in  error  or 
appellant  "shall  file  his  abstracts  and  briefs  at  least  tioelve 
day 8  prior  to  the  first  day  of  the  term;  and  the  defendant  in 
error  or  appellee  shall  file  his  briefs  at  least  one  day  prior 
to  the  first  dav  of  the  term. 

2d.  "When  the  record  shall  be  filed  within  twenty  days, 
but  not  less  than  ten  days  prior  to  the  first  day  of  the  term, 
such  causes  shall  be  subject  to  call  at  the  rate  of  twenty 
cases  per  day  on  and  after  the  second  Tuesday  of  the  term, 
and  the  plaintiff  in  error  or  appellant  shall  file  his  abstracts 
and  briefs  at  least  four  days  prior  to  the  first  day  of  the 
term;  and  the  defendant  in  error  or  appellee  shall  file  his 
briefs  at  least  one  day  before  the  cause  is  subject  to  call. 

3d.  When  the  record  shall  be  filed  within  ten  days  prior 
to  the  first  day  of  the  term,  or  on  the  first  or  second  day  of 
the  term,  such  causes  shall  be  subject  to  call  at  the  rate  of 
tw'enty  cases  per  day  on  and  after  the  third  Tuesday  of  the 
term;  and  the  plaintiff  in  error  or  appellant  shall  file  his 
abstracts  and  briefs  at  least  nine  days  prior  to  the  day  said 
cause  stands  subject  to  call  on  the  docket;  and  the  defend- 
ant in  error  or  appellee  shall  file  his  briefs  at  least  one  day 
before  the  case  is  subject  to  call. 

4th.  In  all  appealed  causes  where  the  record  is  filed  in 
term  time,  after  the  second  day  of  the  term,  and  which 
stand  for  hearing  at  said  term  under  section  seventy-two  of 
the  Practice  Act,  the  appellant  shall  file  his  abstracts  and 
briefs  within  three  days  after  his  record  is  filed;  and  appel- 
lee shall  file  his  briefs  within  eight  days  after  the  expiration 
of  the  time  for  filing  abstracts  and  briefs  by  appellant. 

EuLE  29.    Failure  of  Plaintiff  to   file  Abstracts  or 
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Briefs. — If  the  plaintiff  in  error  or  appellant  shall  fail  to 
file  either  his  abstracts  or  briefs  with  the  clerk  within  the 
time  prescribed  by  the  rules  of  this  court,  the  judgment  or 
decree  of  the  court  below  will  be  affirmed  on  the  call  of  the 
docket,  unless  the  time  for  filing  the  same  shall  be  extended 
for  cause  shown. 

EuLB  30.  Failure  of  Defendant.  —  If  the  defendant  in 
error  or  appellee  shall  fail  to  file  his  brief  in  compliance 
with  these  rules,  the  judgment  or  decree  will  be  reversed 
pro  formay  unless  the  court  on  examination  of  the  record 
shall  deem  it  proper  to  decide  the  case  on  its  merits. 

EuLE  31.  Oral  Arguments. — On  the  calling  of  a  case 
for  hearing,  it  may  be  argued  orally,  if  the  rules  for  filing 
abstracts  and  briefs  have  been  complied  with,  or  the  case 
may  be  submitted  on  such  abstracts  and  briefs,  and  the 
cause,  in  either  case,  shall  then  be,  taken  for  final  determi- 
nation; but  incase  the  appellant  or  plaintiff  in  error  does  not 
argue  the  cause  orallj^  he  shall  be  allowed  three  days,  after 
the  call,  to  file  a  brief  in  reply. 

EuLG  32.  Oral  Arguments  upon  Motions  and  Rehear- 
ings. — Oral  argument  will  not  be  heard  upon  any  motion, 
nor  upon  the  rehearing  of  a  cause,  unless  specially  directed 
bv  the  court. 

EuLE  33.  Time  for  Oral  Arguments.— The  time  allowed 
for  each  oral  argument  shall  be  restricted  to  one  hour  on 
each  side,  unless  otherwise  specially  permitted. 

Damages  on  Dismissing  Appeals. 

EuLE  34.  Failure  to  File  Records. — When  appeals  from 
decrees,  judgments  or  orders  for  the  recovery  of  money,  are 
dismissed  by  this  court  for  want  of  prosecution,  or  for  fail- 
ing: to  file  authenticated  copies  of  records,  as  required  by 
law,  the  court  will  award  damages  against  the  appellant,  at 
ten  per  cent  upon  the  amount  recovered  in  the  court  below 
if  it  be  less  than  one  hundred  dollars,  and  at  five  per  cent 
upon  the  amount  of  such  recovery  if  it  equals  or  exceeds 
that  sum. 
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SEHEABma. 

Rule  35.  Application — Notice* — Application  for  a  re- 
hearing of  any  cause  shall  be  made  by  petition  to  the  court 
signed  by  counsel,  briefly  stating  the  grounds  for  a  rehear- 
ing, and  the  authorities  relied  on  in  support  thereof.  When 
a  rehearing  is  granted,  notice  shall  be  given  to  the  opposite 
party  of  the  time  when  such  rehearing  will  be  had. 

Rule  36.  Practice  on  Rehearing. — The  manner  of  ap 
plying  for  a  rehearing  shall  be  as  follows : 

Within  fifteen  days  after  a  decision  is  announced  a  party 
applying  for  a  rehearing  shall  give  actual  notice  in  writing 
to  the  opposite  party  or  to  his  attorney,  of  his  intention  to 
make  such  application,  and  within  thirty  days  after  the 
decision  is  announced,  shall  place  on  file  in  the  clerk's  ofiice 
five  printed  copies  of  his  petition. 

Rule  37.  Supersedeas  on  Be-argument. — Any  two  of 
the  justices  of  this  court  may,  in  vacation,  issue  an  order 
which  shall  operate  as  a  supersedeas  in  any  case  which  has 
been  submitted  to  this  court  for  hearing  and  judgment, 
whenever  a  re-argument  of  the  same  shall,  in  their  opinion, 
be  advisable. 

Rule  38.  Decision  in  Vacation — Rehearing. — Where  a 
decision  in  any  case  is  rendered  in  vacation,  and  a  petition 
for  rehearing  shall  be  presented  to  either  of  the  justices  of 
this  court,  if  he  shall  certify  that  there  are  probable  grounds 
for  granting  a  rehearing,  all  further  proceedings,  authorized 
by  the  judgment  of  this  court,  shall  be  stayed  until  the  next 
term  thereof. 

Appeals  and  Writs  of  Erbob. 

Rule  39.  Requirements — Application  in  Tacation  and 
in  Term  Time. — In  all  cases  where  an  application  is  made 
in  vacation  for  an  appeal  from  this  court  to  the  Supreme 
Court,  the  party  making  such  application  shall  present  to 
one  of  the  judges  of  this  court,  a  brief  statement  in  writing, 
giving  the  title  of  the  cause,  the  nature  and  amount  of 
the  judgment,  order  or  decree  from  which  the  appeal  is  de- 
sired, the  date  of  the  rendition  of  such  judgment,  order  or 
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decree,  and  the  name  of  the  security  proposed,  accompa- 
nied with  an  affidavit  showing  the  solvency  and  sufficiency 
of  the  security  so  proposed.  When  the  application  is 
made  to  the  court  in  term  time  the  same  statement  and 
affidavit  will  be  required. 

EuLE  40.  When  a  Judgment^  Order  or  Decree  of  This 
Court  is  Dismissed  or  Affirmed  in  the  Supreme  Court. — 
When  an  appeal  or  writ  of  error  shall  be  prosecuted  from  a 
judgment,  order  or  decree  of  this  court  to  the  Supreme 
Court,  and  such  appeal  or  writ  of  error  is  dismissed,  or  the 
order,  judgment  or  decree  of  this  court  is  affirmed,  upon  a 
copy  of  the  order  of  the  Supreme  Court  being  filed  in  the 
office  of  the  clerk  of  this  court,  he  shall,  at  the  request  of 
either  party  and  the  payment  of  all  costs  for  which  such 
party  is  liable,  certify  the  order  of  this  court  to  the  court 
below  without  further  proceeding  of  this  court 

Examinations  fob  Admission  to  the  Bar. 

EuLE  41.  Applicants  to  be  Examined  in  Open  Court — 
Requirements. — Applicants  for  certificate  of  qualification 
for  admission  to  the  bar  may  be  examined  in  open  court 
on  the  first  Thursday  of  each  term.  Each  applicant  shall 
present  to  the  court  a  certificate  of  good  moral  character, 
from  some  court  of  record  in  this  State,  and  also  his  affi- 
davit that  he  has  not  applied  or  been  examined  for  a  license 
within  six  months  preceding.  He  shall  also  present  his  own 
affidavit  and  the  certificate  of  a  licensed  lawyer,  or  firm  of 
lawyers,  setting  forth  that  he  has  pursued,  for  the  period  of 
two  years,  the  same  course  of  law  studies  prescribed  for 
students  in  any  of  the  regularly  established  law  schools  of 
this  State,  or  a  course  of  law  studies  equivalent  thereto, 
naming  the  books  studied,  under  the  direction  and  super- 
vision of  such  licensed  lawyer,  or  firm  of  lawyers,  and 
submitted  to  satisfactory  examinations  by  such  licensed 
lawyer,  or  firm  of  lawyers,  at  convenient  intervals  during 
such  period  of  study,  covering  progressively  the  entire 
course  studied :  Provided^  however^  that  the  time  employed 
as  a  law  student  at  any  law  school  shall  be  considered  as  a 
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part  of  the  two  years,  of  which  the  court  shall  be  satisfied 
by  the  affidavit  of  such  student  and  the  certificate  of  one 
of  the  professors  of  the  law  school. 

BuLE  42.  May  Withdraw  Certificate  and  Affidavit. — 
Each  apphcant  for  examination  to  be  admitted  to  the  bar, 
may  be  permitted,  after  the  examination  is  over,  to  with- 
draw his  certificate  of  good  moral  character  and  affidavit 
showing  that  he  is  over  twenty-one  years  of  age  and  a 
citizen  of  this  State,  for  the  purpose  of  presenting  the  same 
to  the  Supreme  Court  with  his  certificate  of  examination. 
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Rights  of  a  divorced  wife 805 
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EMPLOYES— Assurances  of  safety  by— Negligence 277 

Duty  to  choose  the  less  dangerous  of  different  ways 228 

Incompetent — Injuries  the  result  of 70 

Right  to  assume  the  reasonably  safe  condition  of  the  place  they 

are  ordered  to  work  in 578 

When  railroads  are  bound  by  the  acts  of 277 

EMPLOYMENT— Risks  of —Instructions. 228 

EQUITABLE  ESTOPPEL— Vendor  and  vendee 61 

EQUITABLE  LIENS— When  they  do  not  exist 486 

EQUITY— When  it  wUl  restrain  the  opening  of  highways 460 

ERRONEOUS  INSTRUCTIONS— Bastardy 542 

Cured  by  special  finding 817 
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ESTOPPEL— Equitable— Vendor  and  vendee 61 
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Declaration  of  an  agent 86 
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Power  to  dispose  of 471 

FORECLOSURE— Decree  requiring  mortgage  debtor  to  pay  defi- 
ciency    252 

FORECLOSURE  PROCEEDINGS— Remittitur  in 258 
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INTERUNEATIONS— In  wills— Presumptions 241 
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MALICIOUS  PROSECUTION— Malice  and  want  of  probable  cause 
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NOTICE — In  chancery  proceedingB — Cored  by  appearance 527 

Liability  for  defective  wa]k8---Citie8  and  villages 398 

Not  to  sell  intoxicating  liquors 533 

Purchiise  after,  and  antecedent  creditors. 810 

To  employes,  of  defects  in  appliances — Master  and  servant 649 

To  municipal  authorities— Negligence 659 

To  remove  nuisances — When  necessary 410 

To  tenants  and  purchasers 677 
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OATH  AND  BOND— Officers 291 
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OBJECTION  TO  EVIDENCE— When  abandoned 47 
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OFFICERS— Bond  and  oath 291 

Certificate  of  election — Prima  facie  authority 291 
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Fees 388 
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Official  acts  defined 889 

Statutory  directions— When  mandatory 859 
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Power  to  dispose  of  firm  property 471 

PASSAGE  OF  ORDINANCES— Record  showing— Cities  and  vil- 
lages   617 

PASSENGER-— When  a  person  is  not — Carriers  of  passengers 662 

PATRONS— Right  to  assume  that  structures  are  reasonably  safe. . .  817 

PAUPERS— Necessaries  furnished  by  private  persons 83 

PAYMENT — Evidence  in  aid  of  the  presumptions  arising  from 

lapse  of  time  of  defendant's  habits 888 

Of  fees  in  criminal  cases — Counties 355 

Power  of  partner  to  accept  and  release  debts. 687 

Presumptions  of— When  they  arise 883 

Receipts,etc.— Promissory  notes 59 

PENDING  SUIT— Death  of  plaintiff 170 

PEREMPTORY  CHALLENGE— After  panel  accepted— Jurors. ...  222 

PERFORMANCE— Recovery  for  part— Contracts 146 

PERSONAL  PROPERTY— Rights  of  a  divorced  wife  in— Husband 

and  wife 805 

The  term  remainder  as  applied  to. . '. 227 

PERSONAL  REPRESENTATIVES— aaiming  property  as  his  own.  543 

Suits  on  bonds  not  an  exclusive  remedy 543 

PETITION— For  an  appeal  to  the  supervisors— Requisites  of— High- 
ways   461 

To  lay  out  highways — Requisites  of 461 

PLAINTIFF— Death  of,  pending  suit 170 

Wliat  he  must  prove— Negligence 94 
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PLEADINGS — Commencement    of    actions  by    amendment  of — 

Pleadings* 021 

And  proof — Variance 801 

Defects  and  omissions  after  issue  joined 650 

One  of  several  charges  In  same  count  sustained  by  evidence. . .  420 

The  statute  of  Nebraska— -I-omitations 273 

POISONS— Statute  concerning  the  sale  of— Druggists 847 

POSSESSION^-Change  of— Sales— Instructions 810 

Of  chattel  mortgage  lawfully  taken — Effect  of 27 

POSTAL  CORRESPONDENCE— Contract  made  by 214 

POWER — Of  court  to  order  examination  of  party 47 

Of  mortgagee  to  seize  the  goods— Chattel  mortgagee 26 

PRACTICE^-<k>nte8ting  wills— Collateral  issues— Croes-bills 242 

In  making  amendments 621 

In  statutory  contests — Wills , 241 

Instructing  jury  to  find  for  defendant 420 

Opening  a  case  for  further  evidence 515 

The  modem  practice  in  criminal  conversation  cases 597 

Variance 801 

Waiver  of  replication 570 

PRACTICE  IN  APPELLATE  COURT— Abstracting  instructions. 510,  585 

Error  in  rejecting  evidence. 514 

Instructions  to  be  considered  as  a  series 510 

PRESUMPTIONS— As  to  interlineations  in  wills 241 

As  to  regularity  of  proceedings — Courts 288 

Of  payment  arising  from  lapse  of  time — ^Evidence  in  aid  of — 

Defendants  habits 888 

Of  payment — When  they  arise 883 

PRICES  AND  AMOUNTS— When  account  stated  Is  conclusive  as 

to 158 

PRIVATE  PERSONS— Necessaries  furnished  paupers  by 83 

PROCESS— Legal— Wrongful  use  of 84 

Malicious  use  of— Measure  of  damages 84 

Malicious  use  of — Nature  of  the  action , 84 

Measure  of  damages  in  wrongful  use  of.. 84 

PRODUCTION  OF  BOOKS  OF  ACCOUNT— Power  of  the  County 

Court 286 

PROMISSORY  NOTE— Failure  of  consideration— Burden  of  proof.  540 

Payments,  receipts,  etc 59 

Void  where  made,  void  everywhere 453 

PROOF— Burden  of— Criminal  conversation 19 

Burden  of — Recovery  for  part  performance 191 

Measure  of— Slander 112 

Parol — Bills  of  exchange— Acceptances 406 

Variance  between,  and  declaration  may  be  waived 90 

PROHIBITORY  LAW— Tlieory  of— Intoxicating  liquors 5S2 
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PROPERTY — Claiming  as  his  own — ^Personal  representatives 543 

Debtor's  right  to  defined — Exemptions 877 

Exempt  converted  into  debt  subject  to  garnishment 467 

Mortgaged— Exemptions 877 

Mortgaging — Conditions  of  the  insurance  policy 826 

Personal — Rights  of  a  divorced  wife  in 805 

Power  of  the  court  to  order  inventoried — ^Administration  of 

estates 543 

Right  of  a  debtor  to  dispose  of  his — Assignment  for  the  benefit 

of  creditors 187 

PROPOSITIONS  OF  LAW—Must  be  submitted  in  apt  time 410 

Must  present  questions  of  law 195 

Stating—Instructions — Assuming  facts 209 

PROSECUTION—Criminal— Sufficiency  of  the  complaint 54 

Malicious — Malice  and  want  of  probable  cause  a  question  for 

the  jury 54 

The  term  defined. 865 

PUBLIC   INTEREST— Business  of  water  companies  impressed 

with 577 

Power  to  protect  trees 429 

PURCHASE— After  notice  and  antecedent  creditors— Sales 810 

PURCHASERS— Bona  ftxie—When  he  takes  the  title 27 

Who  are — Lis  pendens 410 

Q 

QUESTIONS— Hypothetical  questions 69 

QUESTIONS  OF  FACT— Forcing  a  person  off  the  train 662 

Negligence  is,  for  the  jury 554 

Proper  instructions — What  is  error 158 

Province  of  jury  to  determine 625 

QUESTIONS  OF  LA  W— Propositions  of  law  must  present 195 

R 

RAILROADS— Appropriating  streets— Duty  to  keep  same  free  from 

rubbish 175 

A  blind  station  defined 556 

Engines  throwing  sparks  in  other  places 175 

Drunken  servants 421 

Duty  in  crossing  watercourses 670 

Duty  to  employ  careful  8er\'ants 421 

Rights  of  persons  dealing  with  its  agents 277 

Ringing  the  bell  at  highway  crossings,  etc 519 

Rules  of — ^Instructions 65 

Speed  of  trains — ^When  negligent 94 

Speed  of  trains 520 

When  bound  by  the  acts  of  the  employes 277 
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REAL  E3TATEJ— Trespass  to— Remedy  by  injunction 608 

REBUTTAL— Evidence  upon  and  in  chief 63 

RECEIPTS— Payments,  etc.— Promissory  notes. 59 

RECORDS — ^Amendments  of — General   powers  of  cities  and  vil- 
lages   617 

Of  cities  and  villages — ^Ayee  and  nays  on  the  passage  of  an 

ordinance 617 

Of  inferior  courts — Rules  of  court 678 

Removing — Rules  of  court 679 

Right  to  amend — Cities  and  villages 617 

Time  for  filing— Rules  of  court 679 

RECOVERY— For  part  performance— Contracts 146 

For  part  performance — Burden  of  proof 191 

In  case  of  fellow-servants 420 

Right  of — Express  contract 146 

When  it  may  be  had  in  the  absence  of  malice — ^Malicious  use  of 

process 84 

RE(TlIMINATION— Not  a  defense  in  criminal  conversation 597 

REFUSAL — ^To  give  instructions  not  always  error 19 

REHEARING— Rules  of  court 685 

RELEASE — ^Executed  by  a  partner  in  fraud  of  his  copartner*s  rights  637 

Given  by  partner  in  fraud  of  the  firm 687 

Of  sureties  on  official  bond 338 

REMAINDER— The  term  as  applied  to  personal  property 227 

REMEDY— By  motion— Writ  of  coram  nobis  abolished 170 

REMITTITUR— Excess  of  amount  due 42 

In  foreclosure  proceedings 253 

RENT — Contract  to  pay  inferred— Use  and  occupation 196 

Deserted  wife  entitled  to — Homestead 196 

REPLICATION— Waiver  of —Practice 570 

REPORT— Duty  of  master  in  chancery  to 170 

REQUISITES— Of  an  assignment  for  the  benefit  of  creditors 187 

REVERSIBLE  ERROR— Erroneous  mstructions,  when  not 94 

RIGHT  OF  ACTION— Common    carriers— FuBt  and  subsequent 

carriers 204 

RISKS— Incurred  in  selling  intoxicating  liquors 533 

Of  the  employment--:  Instructions 223 

ROAD  TAX— Suit  for— Highways 288 

RUBBISH— Duty  of  ralhx>ad  to  keep  streets  free  from 175 

RULES — Of  railroad  companies— Instructions 65 

RULES  OF  COURT— THIRD  DISTRICT— Abstracts 681 

Agreed  cases 680 

Appeals  and  writs  of  error 685 

Assignment  of  errors 679 
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RULES  OF  COURT—THIRD  DISTRICT.     Continued, 

Bond,  when  executed  by  attorney  in  fact 675 

Briefs 681 

Call  of  docket— Expiration  of  rules 682 

Damages  on  dismissing  appeals 684 

Docketing  and  hearing 682 

Examination  for  admission  to  the  bar 686 

Filing  abstracts  and  briefs 688 

Motions 680 

Notice  to  purchasers  and  terre-tenants 677 

Process  on  writs  of  en*or — Commands — Alias — Pluries 676 

Records  of  inferior  courts 678 

Rehearing 685 

Removing  records 679 

Security  for  costs 680 

Supersedeas — When  granted 675 

Time  for  filing  records 679 

Writ  of  error— When  made  a  supersedeas  form 676 

Writ  of  error,  to  whom  directed — Commands  and  returns. . . .  676 

s 

SALES— A  person  in  good  faith  protected 472 

Change  of  possession— Instruction 810 

Delivery  a  question  for  the  jury 888 

Failure  of  master  in  chancery  to  report ^  170 

Good  will  of  trade 861 

No  difference  between  fraud  in  fact  and  fraud  in  law 810 

Of  chattels — ^When  fraudulent — Delivery 810 

Power  of— Devisees  creating   life  estates  with— Constructing 

of  wills 461 

Purchase  after  notice  and  antecedent  creditors 810 

When  the  title  passes— Delivery 888 

SALES  OF  GOOD  WILL  OF  TRADE— No  defense  that  the  vendee 

has  disposed  of  his  interest  in  the  business 861 

SCHEDULE— Requisites  of —Exemptions 876 

SECRET   TRUST— Fraudulent   conveyances 102 

SECURITY  FOR  COSTS— Rules  of  court 680 

SEDITION — Action  at  common  law — Damages 256 

SEDUCTION— Age  of  person  seduced. 256 

The  action  in  Illinois— Damages 256 

SERVANTS — Corresponding  duty  of— Master  and  servant 649 

Drunken — Railroad  companies 421 

Duty  of  railroad  companies  to  employ  careful 421 

Liability  for  acts  of— Negligence 510 

Master  liable  for  negligence  of 556 

Master  not  a  warrantor  of  appliances. 883 

Who  are  fellow-servants 641 
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SET-OFF 570 

SETTLEME^FT— What  is  final 540,593  } 

SHADE  TREES— City  may  remove,  when 429 

Not  to  be  cut  down  unless,  etc 427                        I 

SIDEWALKS— Defects  in— Negligence 803 

Duty  of  cities  and  villages  in  relation  to 393                          < 

Old  and  worn— Liability  of  cities  and  villages  for 893 

When  not  dangerous  per  se 551 

SLANDER— Measure  of  proof 112 

Words  not  actionable  in  themselves 112 

SOLICITOR'S  FEES— As  costs,  when  proper 161 

Costs— Mortgage  foreclosure 252 

SPARKS — Engines  throwing  sparks  in  other  places — RaUroads 175                         i 

SPECIAL  AGENT— Who  is 215 

SPECIAL  FINDINGS— Erroneous  instructions  cured  by 81 7 

Province  of  the  jury 265 

Restricted  to  ultimate  facts 265 

SPECI AL  INTERROGATORIES— Evidentiary  facts 627 

What  is  an  evidentiary  fact 627 

SPEED — Of  trains  in  incorporated  towns 65 

Of  trains — When  negligent — Railroads 94 

SPEED  OF  TRAIN— Evidence 565 

Railroad  companies 520 

SPOLIATIONS— Alterations  in  wills  when 241 

STATUTES — Concerning  the  sale  of  poisons — Druggists 847 

Construction  of — Costs 355 

Construction  of — Exemptions 877 

Construction  of — Intoxicating  liquors 512 

Construction  of — Officers — Treasurer  of  commissioners  of  high- 
ways   859 

Contesting  wills  under 241 

Of  division  fences — Stock  running  at  large  under 260 

Preserves  the  wife's  right  in  the  realty  only— Dower .*...,  805 

When  it  begins  to  run— Limitations 291 

OTATUTORY  CONTESTS— Practice  in— Wills 241 

STATUTORY  CRIMES— Requisites  of  the  indictment 367 

STATUTORY  DIRECTIONS— To  officers— When  mandatory 859 

STATUTORY  OFFENSES— Indictment 867 

STATUTORY  REGULATIONS— Appeals  a  matter  of 444 

STIPULATION— Wlien  damages  are  liquidated  by 861 

STOCK — Every  man  answerable  for  trespasses  at  oommon  law. . . .  260 

Rights  of  adjoining  land  owners 260 

Running  at  large  under  the  statute  of  division  fences 260 

Running  at  large — ^The  American  law  rule 260 


Analytical  Indkx.  713 

STOCK    Cmitintted. 

The  common  law  rale  that  every  owner  should  keep  his  stock  260 

on  his  own  premises  abrogated 260 

STREETS— Donating—Cities  and  villages 429 

Railroads  appropriating — Duty  to  keep  same  free  from  rub- 
bish   175 

Power  to  vacate— Cities  and  villages 429 

Vacation  of— Cities  and  villages. 427 

STREETS  AND  SIDEWALKS— Duty  as  to— Municipal  Corporar 

tions 46 

STRUCTURES— liuty  of  fair  associations  in  erecting 816 

Right  of  patrons  to  assume  that  they  are  reasonably  safe 817 

SUPERVISORS— Appeal  to— Amendment  of  petition  for— High- 
ways   461 

SUFFICIENCY— Of  the  complamt-Criminal  prosecution 54 

SUITS — On  bonds  not  an  exclusive  remedy — Personal  representa- 
tives   548 

On  official  bonds — What  is  not  a  defense  on 889 

Pending— Death  of  plaintiff 170 

SUPERSEDEAS— When  granted— Rules  of  court 675^ 

SUPERVISORS— Appeals  to— Highway s— Land  owners 461 

SURETIES— Acts  of  county  clerk  colorably  official  binding  upon . .  889 

Liability  of— For  what  acts— Officers 839 

On  official  bond — Measure  of  liability 179 

Release  of,  on  official  bond 888 

T 

TAX — ^Highway — Erroneously  paid  over  by  the  collector 41 

TAXATION  AS  COSTS— Eflfec  t  of— Criminal  prosecution 855 

TENANT— And  landlord— Liability  to  pay  rent 196 

TESTIMONY— Conflict  of —Conclusions  on— Master  in  chancery. . .  290 

Exx>ert — ^Drunkenness 834 

Elzpert — ^Impeachment 47 

Expert— What  is  not 69 

Jury  the  judges  of  the  weight  to  be  given  to 565 

Jury  judges  of  credit  to  be  given  to 649 

TITLB— When  bona  fide  purchaser  takes 27 

When  it  passes— Delivery — Sales 888 

TRADE— Good  will  of— Sales 861 

TRADE  AND  COMMERCE— Trade  designations—"  Cool  and  sweet 

oats." 214 

TRAINS— Duty  and  liability  in  operating— Instructions 520 

Forcing  a  person  off — Question  of  fact .622 

Sx)eed  of,  regulated  by  ordinance 565 

Speed  of,  in  incorporated  towns 65 
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TRAINS.     Continued. 

Speed  of— When  negligent— Railroadu 94 

TRANSFEIRS— What  transfers  are  not  assignments  for  the  benefit 

of  crediton 187 

TRIALS — ^Province  of  the  court  when  acting  in  the  place  of  a  jury.  410 

TRIAL  BY  THE  COURT— How  regarded  on  appeal 195 

TREES — City  may  remove  shade  trees,  when 429 

Policy  of  the  State  to  protect 429 

Power  of  public  officers 429 

Right  to  stand,  by  prescription 429 

Shade— Not  to  be  cut  down  unless,  etc 427 

TRESPASSES— At  common  law— Every  man  answerable  for 260 

Injunction — ^Legal  rights  established 608 

Injunction  to  restrain — Irreparable  injury 608 

TRESPASSES  OF  CATTLE— Adjoining  owners— Burden  of  proof.  261 

TRESPASS  TO  REAL  ESTATE— Remedy  by  injunction 608 

TRUST— Secret— Fraudulent  conveyances 102 

u 

ULTBIATE  FACTS— Special  findings  restricted  to 265 

ULTRA  VIRES— Cities  and  villages— Donating  streets,  etc 429 

UNUQUIDATED  DAMAGES-  Measure  of  damages 846 

TTSE  AND  OCCUPATION— Contract  to  pay  rent  must  be  inferred  196 

V 

VARIANCE— Between  proof  and  declaration  may  be  waived 90 

Pleadings  and  proof 801 

Practice 801 

VENDOR  AND  VENDEE— Belief  no  reason  for  non-performance.  61 

Equitable  estoppel 61 

VERDICTS— For  excessive  damages— When  not  disturbed 564 

For  the  defendant — Instructions 104 

Not  warranted  by  the  evidence 286 

When  not  to  be  disturbed 255 

When  to  be  set  aside 241,  880,  649 

Upon  confiicting  evidence 405 

VINDICTIVE  DAMAGES 598 

VOID  INSTRUMENTS— Efl'ect  of  an  assignment,  etc 453 

VOID  JUDGMENTS— Appeal  from 251 

w 

WAIVER— Damages  not  to  exceed  the  amount  named  in  the  affi- 
davit for  attachment 204 

Insufficiency  of — Appraisement 876 

Limitations  of  suits  brought  in  policies — Insurance 585 
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WAIVER,    Continued, 

Of  replication— Practice 570 

Specific  grounds  in  motion  for  new  trial — Appellate  Court  prac- 

:r                           tice 881 

F.  j:                        Variance  between  proof  and  declaration  may  be  waived 90 

^                 "WAGES— Fifty  dollars  due  for— Exempt—Exemptions 467 

^  WANT  OF  PROBABLE  CAUSE— And  malice  a  question  for  the 

;>                            jury — Malicious  prosecution 64 

.3                  WARRANTY— Implied  and  expressed 399 

ij                         No  particular  form  of  words  necessary y. .  899 

^S.                  WATERS— Overflow  of— Expert  testimony 670 

5                          Power  of  cities  and  villages  to  contract  for. 577 

^•>  WATER  COMPANIES— Business   of,  impressed  with  a   public 

^'                             interest 577 

^                   WATERCOURSES— Duty  of  raih^ads  m  crossing 670 

'i>                   WATER  SUPPLY— Contracts  for— Cities  and  villages 677 

WEALTH —Evidence  of  defendant's  wealth  in  criminal  conversa- 
tion cases 19 

WIDOW'S  ALLOWANCE— What  is  a  generous  and  suitable  main- 
tenance   161 

WIFE— And  husband— Homestead  rights 196 

Character  of,  in  criminal  conversation  cases 598 

Earnings  of — Husband  and  wife 883 

Rights  of  a  divorced — Dower 805 

Tlie  husband  is  next  of  kin  of 94 

When  the  husband  deserts— Homesteads 196 

WILLFUL  NEGLIGENCE— What  constitutes 69 

WILLFUL  VIOLATION  -Of  the  mining  law— Mines  and  mining.  69 

WILLS — Additions  not  attested  as  affected  by  the  execution  of 

codicils 242 

Alterations,  when  spoliations 241 

Clearly  expressed  intentions 227 

Construction  of— Codicil 228 

Construction  of — Devisees  creating  life  estates  with  power  of 

sale 461 

Contesting  under  the  statute 241 

Intention  of  testator— Codicil 227 

Irreconcilable  clauses 227 

Practice  in  statutory  contests 241 

Presumptions  as  to  interlineations 241 

WITNESSES— Declaration  of— Evidence— Corroboration  of  their 

evidence 599 

Fees  of  foreign— Costs 855 

Fees  of  non-resident 855 

Impeachment  of — ^Proper  form  of  examination 54 

Opinions  of  competent— Damages 670 
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WITNESSES.     Cantinued 

PartieB — The  rule  of  oommon  la^  in  chancery  proceedings  not 

changed 242 

WORDS — In  slander,  not  actionable  in  themselves 113 

WRIT — Of  coram  nobis  abolished — Remedy  by  motion 170 

WRITS  OF  ERROR— Appeals— Rales  of  court $85 

To  whom  directed— Commands  and  return 676 

When  made  a  supersedeaa  form — Rules  of  court 676 

WRITS  OF  ERROR  AND  APPEALS— Freehold  involved 116 

WRITTEN  CX)NTRACr— Paxoi  evidence  not  admissible  to  vary. . .  826 
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